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Presidential Documents

Title 3—
»

Proclam ation 6581 o f July 22, 1993

The President N ational V eterans Golden Age G am es W eek, 1 9 9 3

By the President o f the United States o f Am erica 

A Proclam ation

Today, as many veterans reach their senior years, they are discovering the 
benefits of physical fitness and recreational activity. In Department of Veter
ans Affairs (VA) medical facilities, recreation has become an established 
part of the rehabilitation process. VA experience and research show that 
sports and competitive involvement can be enriching because of their phys
ical benefits and because of their role in enhancing social, emotional, and 
psychological well-being.

Recognizing the need to establish meaningful activities for a rapidly growing 
number of aging veterans, the VA established the National Veterans Golden 
Age Games in  1983. Since then, numerous veterans have boosted their 
health and aided their rehabilitation through participation in this showcase 
program. These competitors remind us of the value of continued physical 
activity throughout a person’s life and the physical goals and fulfillment 
we can achieve, regardless of age. These games demonstrate that age is 
no barrier to living life to its fullest.

The 7th National Veterans Golden Age Games, being held at Mountain 
Home VA Medical Center in Johnson City, Tennessee, offers a multi-event 
program of recreational competition for veterans, aged 55 and over, who 
are currently receiving VA medical care. Veterans whose military service 
covers the span of American history from World War I to Vietnam will 
participate.

The Congress, by House Joint Resolution 190, has designated July 17, 1993, 
through July 23, 1993, as “National Veterans Golden Age Games W eek” 
and has authorized and requested the President to issue a proclamation 
in its observance.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States 
of America, do hereby proclaim July 17 through July 23, 1993, as National 
Veterans Golden Age Games Week. I urge all Americans to observe the 
week by remembering our hospitalized older veterans as they struggle to 
overcome infirmity and disability and to renew their own commitment to 
personal well-being through healthy recreational activity.

IN W ITNESS WHEREOF, I have hereunto set my hand this twenty-second 
day of July, in the year of our Lord nineteen hundred and ninety-three, 
and of the Independence of the United States o f America the two hundred 
and eighteenth.

fFR Doc 93-18030  

Filed 7 -23-93; 2:27 pmj 
filing code 3195 -01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service

7 CFR Part 319 

[Docket No. 92-111-3]

Hass Avocados From Mexico

AGENCY: Animal a n d  Plant Health 
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the 
regulations governing the importation of 
fruits and vegetables to allow Hass 
avocados from Mexico to be imported 
into the State of Alaska, subject to 
certain conditions. This action is 
warranted because the climatic 
conditions in Alaska ensure that pests of 
avocados do not present a threat to 
agriculture in that State. This action 
relieves some restrictions on the 
importation into the United States of 
avocados from Mexico without 
presenting a significant risk of 
introducing injurious insects into the 
United States.
EFFECTIVE DATE: July 27 , 1993.
FOR FURTHER INFORMATION CONTACT: Mr. 
Victor Harabin, Head, Permit Unit, Port 
Operations, PPQ, APHIS, USDA, room 
631, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782, (301) 436- 
8645.

SUPPLEMENTARY INFORMATION:
Background

'Hie Fruits and Vegetables regulations, 
contained in 7 CFR 319.56 through 
319.56—8 (referred to below as the 
yegulations), prohibit or restrict the 
importation of fruits and vegetables into 
|be United States to prevent the 
introduction and dissemination of 
injurious insects that are new to or not 
widely distributed within and 
throughout the United States.

Prior to the effective date of this final 
rule, the regulations in § 319.56 did not 
provide for the importation of avocados 
from Mexico. Certain species of fruit 
flies (A nastrepha ludens, A. serpentina, 
and A. striata) and certain species of 
seed weevils are known to attack 
avocados in Mexico. These pests would 
present a significant pest risk to many 
U.S. crops, particularly in the 
southeastern and western United States.

Sanidad Vegetal, the plant protection 
branch of the Mexican Ministry of 
Agriculture and Water Resources, 
requested that we consider allowing the 
importation of Hass avocados from 
Mexico into any destination in the 
United States. In a document published 
in the Federal Register on October 19, 
1992 (57 FR 47573-47576, Docket No. 
92—111—1), we proposed to amend the 
regulations to allow Hass avocados from 
Mexico to be imparted into the State of 
Alaska, only, subject to certain 
conditions. We proposed that the 
avocados be allowed only into Alaska 
because, as stated above, pests that 
attack avocados in Mexico could 
threaten crops in the southeastern and 
western United States. However, none 
of the pests that attack avocados in 
Mexico could become established in 
Alaska because the pests could not 
survive that State’s cold winters. We 
added further conditions to the proposal 
to address the slight risk that some 
Mexican Hass avocados might 
eventually move from Alaska to other 
States.

We solicited comments on the 
proposed rule for a 30-day period 
ending on November 18,1992. In a 
document published in the Federal 
Register on November 25,1992 (57 FR 
55473, Docket No. 92-111-2), in 
response to a request, we reopened and 
extended the comment period for an 
additional 30 days, ending the comment 
period on December 18,1992. We 
received 312 comments by the closing 
date. The commenters included State 
departments of agriculture, fruit growers 
associations, agricultural marketing and 
trade associations, a university professor 
of botany, fruit growers and shippers, 
and several congresspersons. A small 
number of commenters expressed 
support for the proposed rule. The 
remaining commenters either opposed 
the proposed rule or had specific 
concerns regarding the provisions of the 
proposal. Most of the commenters

shared the same or similar concerns, 
and we address them below.
Discussion of Comments

Comment: Even though this proposal 
allows avocados from Mexico into 
Alaska only, some of the avocados will 
eventually end up in the lower 48 
States—either by being rerouted en 
route to Alaska or by being brought from 
Alaska to the lower 48 States.

B esponse: This was the greatest 
concern commenters bad regarding the 
proposed rule. They seemed to feel the 
proposed rule is basically sound, but 
that in practice, some shippers will not 
comply with all the rule’s provisions. 
Almost all the commenters cited as their 
primary example an interim role 
concerning Unshu oranges from Japan, 
which we published in the Federal 
Register on September 3,1985 (50 FR 
35533, Docket No. 85-354). Unshu 
oranges from Japan may carry citrus 
canker. Prior to this interim rule, Unshu 
oranges were allowed to be imported 
without further restriction into the State 
of Alaska. The interim rule added 
restrictions because inspection found 
that Unshu oranges were being moved 
from Alaska to other places in the 
United States.

While it is certainly true that the 
illegal movement did occur, it should be 
explained that there were factors 
connected with the importation of 
Unshu oranges that gave shippers great 
incentive to violate the regulations by 
shipping their fruit to the lower 48 
States. These incentives would not be 
applicable to the importation of Hass 
avocados from Mexico. Specifically:

(1) Unshu oranges are not grown in 
the United States. Fresh Unshu oranges 
are imported for sale in the United 
States exclusively from Japan, and are 
not readily available in all markets 
because of strict restrictions on their 
importation. Unshu oranges are an 
expensive specialty fruit, often given as 
a gift during winter holidays. 1116 
demand for these oranges may not have 
been met by the heavily restricted (and 
therefore, expensive) imports into the 
lower 48 States. For these reasons, there 
was a definite market For Unshu oranges 
transshipped illegally from Alaska to 
other parts of the United States.

In contrast, avocados grown in the 
United States are readily available in 
U.S. markets and are relatively 
inexpensive, especially in the western 
and southeastern States where they are
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grown. Furthermore, the particular 
variety in question, the Hass avocado, is 
the same variety grown in almost all 
California avocado orchards 
(approximately 86 percent of U.S. 
avocados are grown in California).

(2) According to the regulations in 7 
CFR 319.28, “Subpart—Citrus Fruit,“ 
Unshu oranges are permitted to enter 
only certain States, and only if they pass 
strict preclearance inspections in Japan. 
To be precleared, the oranges, among 
other things, must be given a U8DA- 
prescribed surface sterilization, and 
must be wrapped in specially stamped 
tissue paper and specially stamped 
boxes, both of which specify the States 
into which the Unshu oranges may be 
imported and from which they are 
prohibited removal under a Federal 
plant quarantine. The oranges must also 
be accompanied by a certifícate from the 
Japanese Plant Protection Service 
certifying that the fruit is apparently 
free of citrus canker. Previously, Unshu 
oranges imported into Alaska were 
permitted to enter Alaska without 
meeting any of the preclearance 
requirements. There is extra cost and 
effort involved in preparing the oranges 
to meet the preclearance requirements. 
Therefore, it benefitted shippers 
economically to import the Unshu 
oranges into Alaska, bypassing the 
preclearance, and then ship them 
illegally to the lower 48 States.

Tnis would not be the case with Hass 
avocados from Mexico. Moving the 
avocados from Alaska to the lower 48 
States would not benefit shippers 
economically, as that practice did for 
shippers of Unshu oranges. One 
commenter stated that, after being 
shipped to Alaska, “(the avocados) 
could possibly be repackaged or 
relabeled and shipped into any other 
State including California or possibly 
Florida.“ The likelihood of this 
happening is minimal because such 
relabeling and reshipping would 
significantly increase the shippers’ 
packaging and shipping costs, offsetting 
any price advantage over California 
growers; and, since the U.S. demand for 
Hass avocados is already being met by 
California and Florida growers, there is 
no real incentive for shippers to violate 
the regulations in this way.

For these reasons, we do not believe 
that our experience with the Unshu 
orange regulations supports the 
commenters’ argument that Mexican 
Hass avocados will be moved from 
Alaska into the lower 48 States.

There are other reasons, as well, why 
we believe that shippers will not divert 
the avocados from their destination of 
Alaska. The regulations require that the 
avocados be moved through the United

States under Customs bond. The value 
of the bond is normally equal to the 
value of the shipment. According to 
current procedure, if a shipper is found 
in violation of the regulations, the entire 
bond must be forfeited. In addition, the 
shipper may be subject to civil 
penalties, which could involve 
considerable fines. Finally, under the 
regulations in § 319.56—5(b), an import 
permit may be revoked and future 
permits may be denied if the quarantine 
is violated. These provisions provide 
further incentive for compliance with 
the regulations.

In regard to comments that Mexican 
avocados will be diverted en route to 
Alaska, these same avocados have been 
moving through the United States to 
Canada for the past 30 years without 
incident. This is the best assurance the 
Animal and Plant Health Inspection 
Service (APHIS) has that Hass avocados 
from Mexico will not end up in the 
lower 48 States. As stated in the 
proposed rule, the regulations in 7 CFR 
352.29 allow avocados from Mexico to 
be moved through the United States to 
destinations outside the United States. 
The regulations in 7 CFR 352.29 require 
that the avocados be moved: (1) Only 
through certain ports in the United 
States, which are staffed by APHIS 
inspectors; (2) only through that 
corridor of the United States specified 
in the regulations, which does not 
include the western and southeastern 
regions of the United States; and (3) 
only by air or in a refrigerated truck, 
refrigerated rail car, or refrigerated 
containers on a truck or railcar. The 
containers or the truck or railcar must 
also be sealed with serially numbered 
seals by APHIS inspectors at the port of 
arrival.

We have adopted these provisions for 
the importation of Hass avocados into 
Alaska because these provisions have 
proven to be adequate safeguards in 
preventing avocados moving from 
Mexico to Canada from being diverted 
en route. The inspection staffs at 
Canadian ports of entry are sometimes 
small, particularly in more remote areas 
on the western U.S./Canadian border. 
However, APHIS has closely monitored 
these ports over the past 30 years, 
sometimes conducting unannounced 
inspections, and has found no violations 
of the regulations concerning avocados 
from Mexico.

In addition, it is standard operating 
procedure for APHIS inspectors at the 
U.S./Mexican border to notify personnel 
at the port of arrival on the U.S./ 
Canadian border that a shipment of „ 
avocados from Mexico is en route, and 
of the estimated date of arrival in 
Canada for the shipment. The same

operating procedure will be followed for 
Hass avocados moving to Alaska, with 
APHIS staff on the U.S./Mexican border 
notifying staff at the port of arrival in 
Alaska of the scheduled arrival in 
Alaska for each shipment of Hass 
avocados. Communication between the 
ports will allow APHIS to know if 
Mexican avocados are being diverted en 
route to Alaska, in which case we will 
consider terminating the program 
immediately.

APHIS has also considered the 
suggestion by some commenters that 
Mexican avocados may be moved 
inadvertently from Alaska to the lower 
48 States by tourists or business 
travellers who would carry them in their 
pocket or handbag. It is our belief that 
this is not likely to occur. Avocados are 
not generally eaten in travel, like an 
apple or banana, because they usually 
require some preparation, such as for 
use in a salad or dip. Also, avocados r̂e 
expected to be more expensive in 
Alaska than in California or other 
southwestern States, so a business 
traveller would not likely buy his or her 
avocados in Alaska if he or she is 
returning to one of those States.

Comment: Reliance on Sanidad 
Vegetal’s avocado export program - 
inspection is not an adequate precaution 
against pests bhing carried by the fruit.

R esponse: As stated in the proposed 
rule, we expect that the Sanidad Vegetal 
program will minimize the risk that 
Hass avocados infested with seed 
weevils and other pests would be 
exported to the United States. The 
Sanidad Vegetal avocado export 
program is not intended to be a 
preclearance program. Its inclusion in 
the rule is only one of several safeguards 
in the proposal. The basis for APHIS’ 
assessment that the rule will pose no 
significant threat to U.S. agriculture is 
the fact that the fruit is moving only to 
the State of Alaska and that the pests of 
concern cannot survive there because of 
Alaska’s climate. The shipping 
requirements and restrictions have 
already been discussed. In addition, 
under this rule, the avocados are subject 
to APHIS inspection at the U.S./ 
Mexican border, at any stops in the 
United States en route to Alaska, and at 
the port of arrival in Alaska. If any pests 
are found on the fruit during these 
inspections, entry or further movement 
of the fruit will be denied. Some 
commenters expressed concern that 
APHIS does not have enough inspectors 
to adequately monitor movement of the 
avocados from Mexico to Alaska. 
Especially since this is a new program, 
we want to assure all concerned that 
APHIS will give priority to strict 
monitoring of avocado shipments to



4 0 0 3 5No. 142 / Tuesday, July 27, 1993 / Rules and Regulations

ensure that shippers of these avocados 
do not violate the conditions of the 
regulations.

Comment: Sharwil avocados from 
Hawaii were found to be infested with 
Trifly larvae, even after being inspected 
and approved for shipment to the 
mainland by APHIS inspectors. If a 
USDA program regulating interstate 
movement of avocados between our 
own States did not work, how can we 
expect this program to be successful?

Response: Although not considered to 
be the preferred host of Trifly (three 
species of fruit flies in Hawaii that 
attack fruit, and that are collectively 
referred to as Trifly), Sharwil avocados 
are known to become infested with 
Trifly. Trifly is not present in the 
continental United States, and could 
seriously threaten U.S. agriculture. 
Originally, the Sharwil avocado 
program (7 GFR 318.13) only allowed 
the movement of untreated Sharwil 
avocados from Hawaii to the State of
Alaska. As with this rule, shipment into 
the State of Alaska was considered to 
carry no significant risk because the 
pests of concern could not survive that 
State’s cold winters. The program 
proved successful, in that the 
importation of avocados into Alaska did 
not result in Trifly occurring anywhere 
in the United States.

In a document published in the 
Federal Register on September 4,1990 
(55 FR 38975-38980, Docket No. 89 - 
121), the regulations in § 318.13 were 
amended to allow the movement of 
untreated Sharwil avocados from 
Hawaii to any destination in the United 
States. Research performed by the 
Agricultural Research Service (ARS) 
from 1985-1987 indicated that 
unblemished avocados on the tree are 
uot subject to infestation by fruit flies. 
Repeated inspection of avocados 
moving from Hawaii to Alaska 
supported ARS’ conclusions, as the 
Sharwil avocados shipped to Alaska 
were not infested with Trifly. Therefore, 
it was thought that shipping the 
avocados to other States would not pose 
®uy significant risk of spreading Trifly 
to the mainland.

However, on February 25,1992, fruit 
ny larvae Were discovered in an 
unblemished Sharwil avocado picked 
by an APHIS inspector from a tree in an 
orchard that shipped Sharwil avocados 
to the mainland United States. Soon 
®fter, a significant fruit fly infestation 
was discovered in the Kona area of 
Hawaii. This infestation affected some 
hharwil avocados that could have been 
shipped to the mainland. For these 
masons, the program to allow untreated 
^narwil avocados from Hawaii into the 
United States was suspended by APHIS

on February 26,1992, and was removed 
completely in an interim rule published 
in the Federal Register on July 15,1992 
(57 FR 31306-31307, Docket No. 92- 
081-1).

The situation presented risk to U.S. 
agriculture only because, at the time the 
infestation was discovered, APHIS was 
allowing Sharwil avocados to move 
untreated to the mainland. It would not 
have presented any significant risk had 
the fruit been moving only to the State 
of Alaska, as was previously the case, 
and as will be the case with Hass 
avocados from Mexico. During the time 
that Sharwil avocados were moved only 
to the State of Alaska, we had no 
evidence of any infestations of Trifly. 
However, even if an infestation had 
been present in Hawaii, Trifly would 
not have become established in Alaska 
because of Alaska’s freezing winters. 
Again, the basis for our proposal to 
allow Hass avocados into Alaska is that 
climatic conditions in Alaska would not 
allow for the establishment of pests of 
avocado in the United States. Because 
Hass avocados will not be imported into 
the lower 48 States and will not move 
through the southeastern and western 
States, our experience with the Sharwil 
avocado does not affect our decision to 
allow Hass avocados from Mexico into 
Alaska.

Comment: Since Alaska does not 
experience freezing temperatures all the 
time, pests of avocado could survive 
there during certain months of the year.

R esponse: A few commenters were 
concerned that any pests which may be 
carried by the avocados could become 
established during Alaska's warmer 
summer months. Our experience with 
fruit fly infestations as far south as the 
Rio Grande valley of Texas show that, 
at the first sign of frost, the infestation 
is completely eliminated. Alaska has a 
subarctic climate, with freezing 
temperatures throughout most of the 
year. Since fruit flies can take up to a 
year to establish themselves, even in 
more conducive climates, the short 
summer in Alaska is not enough time to 
allow an infestation to develop.

For example, for over 30 years APHIS 
has allowed large quantities of mangoes 
from Mexico, which are prohibited 
entry into the United States, to be 
transhipped through the United States 
to Canada. Unlike avocados, mangoes 
are a preferred host of the Mexican fruit 
fly, and it is certain that Mexican 
mangoes imported into Canada carry 
these flies. Canada, however, has never 
reported an infestation of fruit flies. 
Further, Canada produces apples and 
pears that are permitted unrestricted 
entry into the United States; but APHIS 
has never found fruit flies on any

Canadian produce shipped to the 
United States. This indicates to us that 
the climate in Canada, similar to that in 
Alaska, does not allow fruit flies to 
become established.
. In addition to fruit flies, avocados ca^ 
also be infested with seed weevils. 
However, like the fruit flies that attack 
avocados, seed weevils exist only in 
tropical or subtropical climates, and 
would not survive in colder 
temperatures. Additionally, seed 
weevils attack only avocados, and since 
no avocados are grown in Alaska, the 
pests would have no hosts there.

Comment: The packing requirements 
are not adequate.

R esponse: One commenter 
specifically was concerned about the 
sealed containers, saying that the seals 
could rupture or be broken. However, 
APHIS inspectors will be looking to see 
if any ruptures or breaks are present and 
will reject any container that is not 
properly sealed.

Another commenter felt that our 
allowance that the fruit may be covered 
with a tarpaulin, as opposed to moving 
in an enclosed vehicle, while in transit 
through Mexico is not an adequate 
precaution against fruit flies. As a result 
of discussions with representatives of 
the Mexican government and experience 
with other Mexican commodities, it is 
our understanding that nearly all the 
avocados would be moving through 
Mexico in enclosed refrigerated trucks, 
in order to keep the fruit fresh during 
transit. However, if some of the fruit 
does move in an open vehicle under 
tarpaulin cover, our experience 
indicates that it would still be 
adequately protected from fruit flies.

Comment: There is no sense in risking 
infestation of U.S. fruit industries for 
the token benefit to Mexico’s avocado 
industry in light of the relatively small 
amount of avocados that they will be 
shipping to Alaska.

R esponse: As discussed, we do not 
believe that allowing Mexico to import 
Hass avocados into Alaska presents a 
significant risk of infesting U.S. fruit.

Comment: APHIS should require the 
establishment of pest-free zones in 
Mexico and the development of more 
extensive preclearance programs in 
Mexico before going ahead with this 
rule.

R esponse: Decisions to establish pest- 
free zones and preclearance programs 
are decisions that must be made by the 
government of Mexico. If the Mexican 
government should decide to establish 
pest-free zones, APHIS will give as 
much assistance as possible. If the 
Mexican government should decide to 
establish preclearance programs, APHIS 
would work with the Mexican
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government to implement those 
programs. However, without these 
programs in Mexico, it is still the 
agency’s belief that the importation of 
Hass avocados into the State of Alaska 
under the stated conditions will not 
present a significant threat to agriculture 
in the United States.
Miscellaneous

We have made a minor editorial 
change. The section designation of this 
provision has been changed from the 
proposed “§ 319.56—2x” to "§  319.56— 
2bb” because of final rules on fruits and 
vegetables for which treatment is 
required (§ 319.56-2x), cantaloupe from 
Ecuador (§ 319.56-2y), cherimoyas from 
Chile (§ 319.56-2z), and honeydew 
melons from Brazil (§ 319.56—2aa) that 
were published in the interim.

Based on the rationale set forth in the 
proposal and in this document, we are 
adopting the provisions of the proposal 
as a final rule without change. Effective
Date _ _ ..

This is a substantive rule that relieves 
restrictions, and, pursuant to the 
provisions of 5 U.S.C. 553, may be made 
effective less than 30 days after 
publication in the Federal Register. 
Immediate implementation of this rule 
is necessary to provide relief to those 
persons who are adversely affected by 
restrictions we no longer find 
warranted. Therefore, the Administrator 
of APHIS has determined that this rule 
should be effective upon publication in 
the Federal Register.
Executive Order 12291 and Regulatory 
Flexibility Act

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it 
is not a "major rule.*’ Based on 
information compiled by the 
Department, we have determined that 
this rule will have an effect on the 
economy of less than $100 million; will 
not cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.

In accordance with 5 U.S.C. 601 et 
seq., we have prepared a Final 
Regulatory Flexibility Analysis, as 
follows, for this final rule.

Mexico is die largest producer of 
avocados in the world, accounting for 
about 45 percent of worldwide avocado 
production. Approximately 77 percent

of Mexican avocados are produced in 
the State of Michoacan, with the Hass 
variety accounting for 95 percent of 
Michoacan’s avocado production.
Because of large domestic demand, 
exports of Mexican avocados remain 
small, accounting for only about 3 
percent of production.

In the United States, over 99 percent 
of avocados come from California and 
Florida, with California accounting for 
approximately 86 percent of production. 
In recent years, Hawaii has produced a 
small amount, as well. In Florida and 
Hawaii, varieties of avocado other than 
Hass are predominant, while in 
California the Hass variety accounts for 
approximately 85 percent of the total 
production.

This rule allows the importation into 
the United States of Hass avocados from 
Mexico, subject to certain conditions.
This rule will mainly affect avocado 
growers in California, who supply 
almost all of Alaska’s current domestic 
purchases of Hass avocados. According 
to the most current information 
available to us, there were 7,300 
avocado growers in California in 1990,
Of these, approximately 6,730 are 
considered to be small entities. We do 
not have information on whether any 
small entities growing avocados in 
California depend extensively or 
primarily on sales to Alaska for their 
income. In the proposed rule, we 
invited comments on this subject, and 
received no comments. In 1990, 
California produced approximately
125,000 tons of avocados. The total 
annual demand for avocados in Alaska 
is approximately 375 tons; thus, total 
sales in Alaska consume less than one- 
half of one percent of California’s total 
available avocado supply.

Iliis  rule change will benefit small 
United States specialized transport 
companies and brokerage houses, since 
the current Interstate Commerce 
Commission regulations forbid Mexican 
carriers from hauling this product 
beyond the U.S./Mexico border. At 
present, the cost of transporting a truck 
load (40,000 lb) of avocados from 
Michoacan to the U.S. border at El Paso 
is $1,200. This includes the margin for 
truckers and brokerage houses. The total 
revenue will depend upon the volume 
of export from Michoacan to Alaska.

We considered alternatives to this 
rule, such as requiring the avocados to 
be treated before they may enter the 
United States, in order to minimize the 
impact on small entities. We rejected 
requiring treatment, as there is currently 
no approved treatment for seed weevils 
that can be used on avocados. We also 
considered taking no action and 
continuing the prohibition on the

importation of avocados from Mexico 
We rejected this alternative because it 
would retain an unnecessary restriction, 
as it appears that this rule will allow the 
importation of Hass avocados from 
Mexico while preventing the 
introduction of injurious insects into the 
United States.

This rule change will encourage 
transactions between Mexico and the 
United States, without increasing the 
risk of disease to U.S. agriculture. 
Economic theory indicates that the 
potential increase in transactions will 
likely stabilize prices and stimulate 
economic growth in both countries. 
Facilitating export opportunities for the 
Mexican avocado industry may provide 
incentives for Mexico’s continued 
efforts to eradicate seed weevils and 
other related plant pests and diseases in 
Mexico. Consumers in Alaska will be 
affected in a positive manner by the 
increased competition and expanded 
choice that will be induced by this rule. 
For the United States, employment and 
investment could be affected in a 
positive manner by this rule.
Executive Order 12778

This rule has been reviewed pursuant 
to Executive Order 12778, Civil Justice 
Reform. This rule allows Hass avocados 
to be imported into the United States 
from the Mexican State of Michoacan. 
State and local laws and regulations
regarding Hass avocados imported
under this rule will be preempted while 
the fruit is in foreign commerce. Fresh 
avocados are generally imported for 
immediate distribution and sale to the 
consuming public, and will remain in 
foreign commerce until sold to the 
ultimate consumer. The question of 
when foreign commerce ceases in other 
cases must be addressed on a case-by
case basis. No retroactive effect will be 
given to this rule, and this rule will not 
require administrative proceedings 
before parties may file suit in court to 
challenge the provisions of the rule or 
to challenge the application of these
TYrmnsirms.
Paperwork Reduction Act

This document contains no new 
information or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.).
List of Subjects in 7 CFR Part 319 

Bees, Coffee, Cotton, Fruits, Honey, 
Imports, Nursery stock, Plant diseases 
and pests, Quarantine, Reporting ana 
recordkeeping requirements, Rice, 
Vegetables.

Accordingly, 7 CFR part 319 is 
amended as follows:
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PART 319—FOREIGN QUARANTINE 
NOTICES

1. The authority citation for part 319 
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff, 
151-167; 7 CFR 2.17, 2.51, and 371.2(c), 
unless otherwise noted.

2. In Subpart—Fruits and Vegetables, 
a new § 319.56—2bb is added to read as 
follows:

§319.56-2bb Administrative Instructions 
governing movement of Hass avocados 
from Mexico to Alaska.

Hass avocados may be imported from 
Mexico into the United States for 
distribution in Alaska only under a 
permit issued in accordance with 
§ 319.56—4, and only under the 
following conditions:

(a) Com m ercial shipm ents. The 
avocados may be imported in 
commercial shipments only.

(b) Safeguards in M exico. The 
avocados must have been grown in the 
Mexican State of Michoacan by a 
participant in the avocado export 
program administered by Sanidad 
Vegetal. Upon request, Sanidad Vegetal 
will provide APHIS with a list of all 
participants. Under the supervision of 
Sanidad Vegetal personnel;

(1) The avocados must have been 
inspected during growing, harvesting, 
and packing and must have been found 
free from seed weevils and other pests;

(2) The avocados must have been 
sealed in boxes after inspection at the 
packing house with a seal that will be 
broken when the box is opened; and

(3) The avocados must be packed in 
an enclosed container or vehicle or 
under a tarpaulin cover while in transit 
through Mexico to prevent exposure of 
the fruit to fruit flies.

(c) Certification. All shipments of 
avocados must be accompanied by a • 
document issued by Sanidad Vegetal 
certifying that the conditions specified 
in paragraph (b) of this section have 
been met.

(d) Marking requirem ents. The boxes 
of avocados must be clearly marked 
with the statement "Distribution limited 
to the State of Alaska.”

(e) Ports. The avocados may enter the 
United States only at the following 
ports: Galveston or Houston, Texas; the 
border ports at Nogales, Arizona; 
Brownsville, Eagle Pass, El Paso,
Hidalgo, or Laredo, Texas; any port.in 
Alaska; or other ports within that area 
of the United States specified in 
paragraph (f) of this section.

(fj Shipping areas. Except as 
explained below for avocados that enter 
the United States at Nogales, Arizona, 
avocados moved by truck or rail car may

transit only that area of the United 
States bounded on the west and south 
by a line extending from El Paso, Texas, 
to Salt Lake City, Utah, to Portland, 
Oregon, and due west from Portland; 
and on the east and south by a line 
extending from Brownsville, Texas, to 
Galveston, Texas, to Kinder, Louisiana, 
to Memphis, Tennessee, to Louisville, 
Kentucky, and due east from Louisville. 
All cities on these boundary lines are 
included in this area. If the avocados are 
moved by air, the aircraft may not land 
outside this area. Avocados that enter 
the United States at Nogales, Arizona, 
must be moved to El Paso, Texas, by the 
route specified on the permit, and then 
must remain within the shipping area 
described above.

(g) Shipping requirem ents. The 
avocados must be moved through the 
United States either by air or in a 
refrigerated truck or refrigerated rail car 
or in refrigerated containers on a truck 
or rail car. If the avocados are moved in 
refrigerated containers on a truck or rail 
car, an inspector must seal the 
containers with a serially numbered seal 
at the port of first arrival in the United 
States. If the avocados are moved in a 
refrigerated truck or a refrigerated rail 
car, an inspector must seal the truck or 
rail car with a serially numbered seal at 
the port of first arrival in the United 
States. If the avocados are transferred to 
another vehicle or container in the 
United States, an inspector must be 
present to supervise the transfer and 
must apply a new serially numbered 
seal. The avocados must be moved 
through the United States under 
Customs bond.

(h) Inspection. The avocados are 
subject to inspection by the Animal and 
Plant Health Inspection Service at the 
U.S./Mexico border, at any stops in the 
United States en route to Alaska, and at 
the port of arrival in Alaska.

Done in Washington, DC, this 21st day of 
July 1993.
Eugene Branstool,
Assistant Secretary, Marketing and Inspection 
Services.
(FR Doc. 93-17858 Filed 7-26-93; 8:45 ami 
BILUNG CODE 3410-34-?

Agricultural Marketing Service

7 CFR Part 1030

[DA-93-11]

Milk in the Chicago Regional Marketing 
Area; Suspension of Certain 
Provisions of the Order

AGENCY: Agricultural Marketing Service, 
USDA.

ACTION: Suspension of rules.

SUMMARY: This action suspends certain 
provisions of the Chicago Regional 
Federal milk marketing order for the 
months of August 1993 through January 
1994. The action suspends the shipping 
standard that applies to each plant in a 
unit of pool supply plants. Currently, 
each plant in a unit of supply plants 
must ship during certain months at least 
three percent of its receipts of milk or
47,000 pounds, whichever is less, to 
plants that distribute fluid milk 
products. The suspension was requested 
by Central Milk Producers Cooperative, 
(CMPC), a federation of cooperatives 
that represents producers who supply 
milk for the market. This action is 
necessary to prevent uneconomical and 
inefficient movements of milk.
EFFECTIVE DATE: August 1 ,1 9 9 3 , through 
January 3 1 ,1 9 9 4 .
FOR FURTHER INFORMATION CONTACT: John 
F. Borovies, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation )Branch, room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090 -6 4 5 6 , (202) 6 90 -1366 . 
SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding:

Notice of proposed suspension: Issued 
June 4,1993; published June 10,1993 
(58 FR 32464).

The Regulatory Flexibility Act (5 
U.S;C. 601—612) requires the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities.
This action lessens the regulatory 
impact of the order on certain milk 
handlers and tends to ensure that dairy 
farmers will continue to have their milk 
priced under the order and thereby 
receive the benefits that accrue from 
such pricing.

This final rule has been reviewed by 
the Department in accordance with 
Departmental Regulation 1 5 12 -1  and 
the criteria contained in Executive 
Order; 12291 and has been determined 
to be a "non-major” rule.

This action has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. This action is not intended to 
have a retroactive effect. This action 
will not preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
the rule.

The Agricultural Marketing 
Agreement Adt of 1937, as amended (7 
U.S.C. 601—674) (the "Act”), provides 
that administrative proceedings must be
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exhausted before parties may file suit in 
court. Under section 8c(15)(A) of the 
Act, any handler subject to an order may 
file with the Secretary a petition stating 
that the order, any provisions of the 
order, or any obligation imposed in 
connection with die order is not in 
accordance with law and request a 
modification of an order or to be 
exempted from the order. A handler is 
afforded the opportunity for a hearing 
on the petition. After a hearing the 
Secretary would rule on the petition.
The Act provides that the district court 
of the United States in any district in 
which the handler is an inhabitant, or 
has its principal place of business, has 
jurisdiction in equity to review the 
Secretary's ruling on the petition,

{»rovided a bill in equity is filed not 
ater than 20 days after the date of the 

entry of the ruling.
This order of suspension is issued 

pursuant to the provisions of the Act 
and of the order regulating the handling 
of milk in the Chicago Regional 
marketing area.

Notice of proposed rulemaking was 
published in the Federal Register on 
June 10,1993 (58 FR 32464) concerning 
a proposed suspension of certain 
provisions of the order. Interested 
persons were afforded the opportunity 
to file written data, views or arguments 
thereon. No comments opposing this 
action were received.

After consideration of all relevant 
material, including the proposal in the 
notice and other available information, 
it is hereby found and determined that 
for the period of August 1,1993, 
through January 31,1994, the following 
provisions of the order do not tend to 
effectuate the declared policy of the Act: 
In § 1030.7, paragraph (b)(6)(v).
Statement of Consideration

This action suspends certain 
provisions of the order during the 
months of August 1993 through Januaiy 
1994. The suspension eliminates the 
shipping standard that applies to each 
plant in a unit of pool supply plants 
during each of these months.

The order defines a unit of supply 
plants as two or more plants located 
basically in the marketing area and from 
which Grade A milk is shipped to 
qualified plants. The order provides that 
for pooling purposes, a unit of supply 
plants must ship a specified percentage 
of total receipts to other plants and that 
each plant within a unit must ship in 
each of five months during the period of 
August through January at least three 
percent of the plant's receipts of milk or
47,000 pounds, whichever is less, to 
plants that distribute fluid milk 
products. This action suspends the

shipping standard for individual plants 
during the months of August 1993 
through January‘1994.

The action was requested by Central 
Milk Producers Cooperative (CMPC), a 
federation of cooperative associations 
that represent a substantial number of 
producers who supply the market. Kerry 
Ingredients and Farmers Union Milk 
Marketing Cooperative filed comments 
supporting the proposed suspension.

In their comments supporting the 
suspension, Kerry Ingredients requested 
that the suspension be expanded to 
include pool plants that are not 
included in a unit of supply plants. 
Fanners Union requested that the 
suspension be extended to decrease the 
touch base provisions from once a 
month during the months of August 
through January to once during this 
qualifying season. The touch base 
provisions require that to be eligible for 
diversion, a dairy farmer’s milk must be 
physically received at a pool plant

The requests to expand the 
suspension action go well beyond the 
intent of the proposed suspension. The 
pooling standards of the order are 
intended to reflect the extent to which 
shipments of milk from supply plants 
are necessary to furnish sufficient 
supplies of milk to distributing plants. 
The proposed action would not reduce 
supply plant shipping standards but 
would provide flexibility to market 
suppliers to ship milk from the most 
advantageously located areas. Removal 
of the shipping standards to individual 
plants that are not in a unit would 
essentially be the same as the removal 
of shipping standards for supply plants. 
As a result, plants could continue to be 
pooled under the order without having 
any association with the market. Thus, 
there would be no assurance that 
sufficient supplies of milk would be 
made available to distributing plants. 
Likewise, removal of the touch base 
provisions for each of the months 
during the suspension period would 
reduce the effectiveness of the order to 
assure that the milk of individual 
producers would continue to be eligible 
for use at distributing plants. Both of 
these requested extensions go beyond 
the considerations requested in the 
proposed action and cannot be 
implemented on the basis of this 
proceeding.

Current supply and demand 
projections indicate that there are 
substantial fluid milk supplies from 
close-in sources available for the fluid 
market and it appears that this supply 
will continue. Based on these 
projections, it is impractical and 
unnecessary to require qualifying 
shipments from distant unit plants,

while forcing the milk from nearby unit 
plants to be moved to other areas for 
manufacturing merely for pooling 
purposes. This double hauling of milk 
will put a financial burden on handlers 
who operate pool units. Thus, this 
action is necessary to prevent 
uneconomical and inefficient 
movements of milk.

It is hereby found and determined 
that 30 days’ notice of the effective date 
hereof is impractical, unnecessary and 
contrary to the public interest in that:

(a) The suspension is necessary to 
reflect current marketing conditions and 
to assure orderly marketing conditions 
in the marketing area in that such action 
is necessary to permit the continued 
pooling of supply plants and the milk of 
dairy farmers who have historically 
supplied the market without the need 
for making costly and inefficient 
movements of milk;

(b) This suspension does not require 
of persons affected substantial or 
extensive preparation prior to the 
effective date; and,

(c) Notice of proposed rulemaking 
was given interested parties and they 
were afforded opportunity to file written 
data, views, or arguments concerning 
the suspension. Two comments in 
support of this action were received.

Therefore, good cause exists for 
making this order effective less than 30 
days from the date of publication in the 
Federal Register.

List of Subjects in 7 CFR Part 1030

Milk marketing orders.
Title 7, Part 1030 is amended as 

follows:

PART 1030—MILK IN THE CHICAGO 
REGIONAL MARKETING AREA

1. The authority citation for 7 CFR 
part 1030 continues to read as follows:

Authority: Secs. 1—19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674.

§ 1030.7 [Temporarily suspended In Part]

2. In § 1030.7 paragraph (b)(6)(v) is 
hereby suspended for the period of 
August 1,1993, through January 31, 
1994.

Dated: July 21,1993.
Eugene Branstool,
Assistant Secretary, Marketing and Inspection 
Services.
[FR Doc. 93-17857 Filed 7-26-93; 8:45 am] 
BILUNG CODE 3410-02-P
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Farmers Home Administration 

Rural Development Administration

7 CFR Part 1980 

RIN 0575-AB34

Business andindustrialToan'Program

AGENCY: ¡Farmers Home Administration 
and . Rural Development Administration, 
USDA.
ACTION: Final rule.

SUMMARY: The Farmers Home 
Administration CFmHAhand -Rural 
Development Administration (RDA) are 
revising,the guaranteed Business and 
Industry JB&J):loan .program regulations 
to change the requirement for the 
submission of feasibility studies. This 
action will redueetheburden'tosome 
borrowers bymakingan-exoqption to 
the requirement of feasibility studies for 
some borrowers while ensuring that 
feasibility studies are required when 
they are neededmost. The intended 
effect is tD.require-feasibilitystudies for 
businessstart-upsandiallowexceptions 
for established businesses with -financial 
history.
EFFECTUE PATE:. Augustus, 1993.
FOR FURTHER IN FORM ATION CONTACT:
M. W ayne Stanibeiy, ‘Business and 
Industry Loan Specialist, Rural 
Development Administration, USDA, 
room 6327,14th A Independence 
Avenue SW.,"Washington,©C 20230, 
Telephone (ZÜ2) '720-6819.
SUPPLEMENTARY INFORMATION: 
C lassificatio n

This action has been reviewed under 
USDA procedures established in 
Departmental Regulation TST2-1, which 
implements Executive,Order 12291, and 
has been determined to bemo^màjor. 
The annual effect on the economy is  less 
than $lt)0 million and there will be no 
significant increase in costs or prices for 
consumers, individual industries, 
°tganizations,.governmental agencies or 
geographic regions.',There will he.no 
significant adverse effects on 
competition, employment, investment, 
Productivity, innovation, or on the 
ability oflinited IStates-based 
enterprisesfo compete with foreign- 
cased enterprises in -.domestic ormxpart 
markets.

Intergovernmental-Review
The program impacted by this action 

is listed in the Catalog of Federal 
Domestic Assistance under number 
ib-422, Business and Industrial Loans, 

îd is subject to the provisions of 
Executive Order .12372 Which requires 
intergovernmental jconsultation with

State and local officials (7 CERpart 
3015,auhpartX 48FR  29112, June .24,
1983). Fn21A conducts 
intergovernmental consultation in the 
manner delineated in FmHA.Instruction 
1940-rJ. *
Civil Justice Reform

This document has been reviewed in 
accordance with. Executive Order 12778. 
It is the determination ofFirtHA that 
this action does not unduly burden the 
Federal Court System in that it meets all 
applicable standards provided in 
section 2-of.the Executive Order.
Environmental ’Impact "Statement

The action has been reviewed in 
accordance with ?  CFR part l'940, 
subpart-C,'<fEnvironmentarPrpgram.” 
FmHA has determined that this uction 
does not constitute a major Federal 
action significantly .affecting the- quality 
of the human -environment, and in  
accordance with the National 
EnvironmantalTolicy Act n f 196.9, 
Public Law 91 -t190, an Environmental 
Impact Statement is  not required.
Background

The current regulation lor theFmHA 
B&I,guaranteed loan program requires 
feasibility studies in .connection with 
applicationsinitincludes authority to 
waive .the requirement for loans of.$2 
million or less. The regulation is being 
revised to provide authority to make an 
exception to the requirement for a 
feasibility study based not on.the size ol 
the loan, but rather based onthe history 
of the business.FmHA7RDA may make 
an exceptionlo.the requirement for 
feasibility studies for existing 
businesses when the financial history 
and current condition is sufficient to 
protect the lender andFmHA. New 
businesses, even if the loan.amount is 
small, will mot he eligible «for an 
exception.
Comments

This action was published in the 
Federal Register as a proposed .rule on 
November'2,:i992,(37 FR 49428) with 
a 30 day comment period. Four 
comment letters were received, one 
from a recent B&I Joan recipient, one 
from the credit and finance manager of 
an Indian tribe, and two from-B&I chiefs 
of FmHA field offices. Both letters from 
outside FmHA were highly supportive 
of the proposal. Both letters from FmHA 
employees prqpo&ad retaining the 
authority to except feasibility study 
requirements far start-up businesses 
applying for loans of jS2,00QJD00 or less. 
FmHA/RDA believes that when a 
borrower has no operating’history upon 
whichprqjections may be based, an

independent feasibility study is needed 
to ensure adequate projections and 
analysis. No substantive .change is made 
from the proposed rule. Minor.editorial 
changes of an administrative mature 
have been made in the language.
List jqf.Sub jects in 7.0FR Part 1980

Loan programs—Business and 
industry—Rural development 
assistance, Rural areas.

Accordingly, part 1980 of chapter 
XVffl, title 7 of ffie Code of Federal 
Reguktionsis amended as follows:

PART 1980—GENERAL

1. The authority citation for part 1980 
continues to read as follows:

Authority: 7 U.S.C. 1989; 42U.S.C. 1480;
7 U.S.C. 801; 7£FR  2.23 and 2,70.

Subpart E—Business and Industrial 
Loan Program

§ 1980.441 [Amended]

2. Section 1980.441 is  amended by 
removing the A dm inistrative paragraph.

3. -Section 1980.442 is amended by 
revising ffieintroductoryiextand 
adding an Adm m istrative paragraph at 
the end df the section to read as fbllows:

$19808142 Feasibility studies.

A.feasibilitystudyby a recognized 
independent unnsultant will be required 
for all loans, exceptas provided in this 
paragraph. The cost.of.the study will be 
borne by the'Jborrower and may be paid 
from funds included in ffieloan. The 
loan approval official may make an 
exception to the requirement of a 
feasibility study for loans to existing 
businesses when the financial histoiy of 
the business, the current financial 
condition of the business, and 
guarantees or other collateral offered Tor 
the loan are sufficient to protect the 
interest of the lenders and FniHA. 
FmHA will thoroughly documentthe 
justification for the exception to the 
feasibility study for such businesses. An 
acceptable feasibility study should 
include but not be limited to:
* * A T* A

A dm inistrative

FmHA loan approval officials will be 
selective in approving borrowers Tor 
new business ventures involvediin 
unproven products, services, or markets. 
Should such businesses he considered, 
additional-equity will usually be 
required.
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Dated: June 24,1993.
Bob J. Nash,
Under Secretary, Small Community and Rural 
Development.
[FR Doc. 93-17790 Filed 7-26-93; 8:45 am] 
BILUNQ CODE 3410-07-M

NATIONAL CREDIT UNION 
ADMINISTRATION

12 CFR Parts 700,701 and 722

Definitions; Organization and 
Operation of Federal Credit Unions; 
and Appraisals
AGENCY: National Credit Union 
Administration (NCUA).
ACTION: Final Amendments.

SUMMARY: The NCUA Board is issuing 
final amendments to reduce regulatory 
burden. The amendments: (1) Extend 
the maturity date of certain investments 
not considered risk assets from 3 to 5 
years; (2) increase the dollar value from 
$25,000 to $50,000 for determining 
when loans are subject to the business 
loan regulation; (3) make the 
recordkeeping requirements for business 
loans consistent with the definition of 
member business loans; and (4) raise the 
de minimus amount for an appraisal 
performed by a state-certified or 
-licensed appraiser from $50,000 to 
$100,000. NCUA believes these changes 
will decrease paperwork requirements 
and regulatory burden without any 
effect on safety and soundness.
EFFECTIVE DATE: July 27,1993. 
ADDRESSES: National Credit Union 
Administration, 1776 G Street, NW., 
Washington, DC 20456.
FOR FURTHER INFORMATION CONTACT: D. 
Michael Riley, Director, Office of 
Examination and Insurance, at the above 
address or telephone: (202) 682-9640, or 
Michael J. McKenna, Office of General 
Counsel, at the above address or 
telephone: (202) 682-9630.

SUPPLEMENTARY INFORMATION;

A. Background
NCUA continually reviews its 

regulations to improve efficiency and 
reduce burdens on credit unions. 
NCUA’s goal is to strike a proper 
balance between safety and soundness 
concerns and credit unions’ need to 
compete in the marketplace. On April
19,1993, the NCUA Board issued 
proposed amendments (see 58 F.R. 
21953, 4/26/93) to Sections 700.1(i), 
701.21(h) and 722.3 of NCUA's 
Regulations to reduce regulatory 
burden. The amendments: (1) Extend 
the maturity date of certain investments

not considered risk assets from 3 to 5 
years; (2) increase the dollar value from 
$25,000 to $50,000 for determining 
when loans are subject to the business 
loan regulation; (3) make tjje 
recordkeeping requirements for business 
loans consistent with the definition of 
member business loans; and (4) raise the 
de minimus amount for an appraisal 
performed by a state-certified or 
-licensed appraiser from $50,000 to 
$ 100 ,000 .

B. Comments
One hundred and twenty-nine 

comment letters were received. Seventy- 
seven comments were received from 
federal credit unions, forty-one from 
state-chartered credit unions, five from 
state credit union leagues, three from 
national trade associations, two from 
state agencies, and one from a federal 
agency. The commenters expressed 
overwhelming approval of the proposed 
amendments. Eighty commenters 
support the proposed amendments in . 
their entirety. Most of these commenters 
believe the amendments will not have 
an effect on safety and soundness and 
will greatly reduce paperwork 
requirements. Furthermore, many 
commenters believe these changes will 
allow credit unions to meet member 
needs and stay competitive in the 
marketplace. Eight commenters believe 
these changes will increase lending by 
credit unions. Four commenters 
completely disapprove of the proposed 
amendments.
Section 700.1(i)—Risk A ssets

Section 116(a) of the Federal Credit 
Union Act (12 U.S.C. 1762(a) (the 
"Act”) requires that federal credit 
unions set aside a certain percentage of 
gross income at the end of each 
accounting period as a Regular Reserve. 
Pursuant to section 116(a) of the Act, 
the amount of reserve transfer is 
determined by the size and age of the 
credit union and the credit union’s ratio 
of reserves to risk assets. Section 
700.1(i) of NCUA’s Regulations! 
(definition of risk assets) lists which 
assets are exempt from the reserve 
requirements. Section 741.9 of NCUA’s 
Regulations states that federally insured 
state-chartered credit unions must 
comply with the statutory reserve 
requirements.

Currently, NCUA’s Regulations 
require that certain assets with 
maturities in excess of 3 years be treated 
as risk assets for reserving purposes.
The proposed amendment would extend 
the 3 year maturity requirement to 5 
years. One hundred and seven 
commenters approve of this 
amendment. Most of these commenters

believe there is no significant difference 
in interest rate risk between assets with 
maturities of three years and assets with 
maturities of five years. One commenter 
states the amendment makes sense, 
particularly now with rates depressed, 
credit union share deposits on the rise, 
and depositors maintaining balances for 
longer periods of time in the credit 
union. Another commenter states that 
the removal of 3 to 5 year investments 
from the risk asset category will allow 
credit unions to take advantage of the 
sharp yield curve.

One commenter requests NCUA 
consider further modifications to the 
risk assets definition as it applies to 
investments. He believes that the 
definition should apply to effective 
maturity. The Board Recognizes that 
with regard to many investments, 
"maturity” is dynamic, a function of 
prepayment activity, i.e., for some 
investment instruments, if underlying 
mortgages prepay faster or slower than 
originally anticipated, maturity shortens 
or lengthens as compared to initial 
expectations. It is the Board’s intent that 
"maturity” be defined as that which is 
consistent with generally accepted 
accounting principles and investment 
industry practice as regards a specific 
investment given the particular 
circumstances at the date of required 
reserve transfer. Another commenter 
suggests that assets with more than 5 
years remaining to maturity be 
considered as risk assets based on a 
percentage of the credit union’s book 
value. NCUA does not believe that this 
approach is a practical or sound basis 
for reserving against risk associated with 
long-term assets.

Four commenters oppose this 
amendment. One commenter believes 
this change will add significant risk to 
the insurance fund. Two commenters 
state that long-term assets contain 
greater interest rate risk, and thus the 
amendment could generate losses and 
impact the safety and soundness of the 
insurance fund in an increasing interest 
rate environment. Although NCUA 
recognizes that there is a slight increase 
in interest rate risk between assets with 
maturities of 3 years versus those of 5 
years, NCUA does not believe this 
difference is of such magnitude that it 
will pose an undue risk of loss to the 
NCUSIF. Furthermore, the additional 
risk is acceptable given the strong 
capital positions of credit unions and 
thus should not affect the safety and 
soundness of the NCUSIF. One 
commenter believes NCUA should move 
toward full implementation of a risk- 
based capital requirement as c u r re n t ly  
required by corporate credit unions as 
well as banks and thrifts In the near
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future NGUAwillcommence-an in- 
depth review and analysis of the . anti re 
risk reserving structure and capital 
accretion methods for natural .person 
credit-unions.,For,now, the Board lias 
adoptedtthe amendment .without 
modification.

Although NCUA did not request 
commenLon other aspects xtf the 
definition of risk assets,^a number of 
commanters suggested atherparts of lhe 
definition .that could be modified to 
reduce regulatory’burden. Twenty 
commenters support exempting all 
students loans from reserve 
requirements. Most oTthese commenters 
believe that, since student loans-are 
insured, there is little risknssociaiad 
with them provided administrative 
requirements are'fulfilled. Three 
Commenters object to such an 
exemption for student loans.One 
commenter requests that Tederal Home 
Loan fiarik Stock notbe defined asa risk 
asset. NCUA continues to-study 
exempting these typesofassetsend will 
revisit'thBissue at some time in the 
future.
Section 701.21 (h)—M eniber Business 
Loans

As proposed,‘the member business 
loan rule would be*changed in two 
ways—first.by raising the exclusion 
threshold for defining business loans to 
$50,000, and second,by.requiring the 
re porting.of .only thoseleans meeting 
that threshold.

One hundred and five commenters 
support the $50 ,000^threshold. Most of 
these commenters believe this is a more 
acceptable limit ’in-today’s marketplace. 
On commenter states that the new rap 
will he a stimulus for credit union 
business.

Fqut commenters object to raising the 
dollar limit.These Gommenters believe 
this change.will affect safety and 
soundness. NCUA disagrees; in today’s 
market, a'$25,000 increase in the 
threshold will not significantly affect 
safety and soundness. Two commenters 
state that credit unionstdo not have the 
expertise to make business loans. 
Although many credit turnons do not 
have experience in  business .lending and 
therefore do not engage in  such, 'section 
7Ql21(h)(2)(i)(F) of NCUA’s  Regulations 
requires that credit unions that do 
engage , in business lending have 
personnel involved inrnakiqg<end 
administeriqg business loans with a 
minimum:of-two years’ direct 
experience with this typeof lending.
The NCUA Board is adopting this 
amendment without modification.

Ninetyifivecommenters appxoveof 
me change requiring the.reporting of 
l,nly those loans meeting the £50,000

threshold instead o f jailbusiness 
purpose loans. The commenters believe 
this change will reduce regulator 
burden and paperwork requirements. 
One. common ter .encourages NCUA to 
exempt all business loans currently on 
the books between $25,000 and-£50,000 
from beiqg classified as suchif this 
proposaLis finalized. -This commenter 
believes that raquhiqg a credit union to 
maintain and report.on two sets of 
books, cine set,for: the time prior to- the 
regulatory relief proposal,-and one set of 
books for the time period following 
finalization-rif the .proposal, would 
increase the burden on credit unions, 
not decrease .the burden. NCUA agrees. 
Therefore,cllloans under £5QJ9QQ, 
regardless of purpose or date granted, 
will not havetto he reported as business 
loans. The NCUA Board isodapting fhis 
amendment without modification.

Although NCUA did not request 
comment on other aspects of the 
business loan regulation, a number of 
commenters suggested other areas tin 
this regulation that could be changed to 
reduce regulatory burden. One 
commenter suggests a second 1-4 family 
home be excluded from the business 
loan definition. NCUA declines to add 
this exemption since.loans secured by 
other .than the primary residences are 
considered a greater risk. Although 
twenty-four commenters support raising 
the loans to oneborrower limit on 
member business loans from $75,000in  
$100,000 (the.regulation*currently.limits 
loans to one borrower'to $75,000 or 15% 
of credit union reserves, whichever is 
greater), the. Board has heard no clear or 
compelling reasons why such an 
increase should be considered, 
especially since waivers from the loans 
to one borrower limitation, may be 
obtained-through the regional director 
serving the area where the credit-union 
is located. One commenter supports.the 
change but requested a separate rule.for 
agricultural lending. .At this time, the 
Board is con vincadf that .agricultural and 
other .types of business Lending share 
common characteristics and behavioral 
patterns .and accor dingly Tall into the 
same general category. A separate rule is 
not contemplated at this time.
Part 722—A ppraisals

NCUA proposed to require appraisals 
only for those real estate-Telated 
financial transactions in which the 
transaction value exceeds $100,000. 
Eighty-six commenters agree withfhis 
proposed increase. Most of these 
commenter believe the change will 
make credit .union« more competitive 
without raising safety and soundness 
concerns. Qne coinmenter states that 
current appraisal requirements impose

excessive costs without promoting the 
safety and soundness df the credit 
union.

Three commenters suggest increasing 
the dollar threshold even further. The 
other federal financial institution 
regulatory agencies have proposed 
amendments "totheir appraisal 
regulation that would, among other 
things,increase the transaction value to 
$250,'000 (see 58 FR 31878, 6/4/93).
NCU A willTeviBw this proposal and 
ascertain whether such a  change would 
be feasible without sacrificing sstfety 
and soundness.

Two commenters suggest-eliminating 
the 'valuation Tequiremen t for ;rea 1 estate 
loans under the l$100,000; threshold. 
NCUA!believes-eliminating the 
valuation requirement while raising the 
transaction wdlue would adversely affect 
the safety and soundness of credit 
unions. A valuation is necessary to 
ensurefhatthB credit union is 
adequately protected throughout the life 
of the loan.

Twelve commenters object to this 
amendment. Six commenters believe the 
proposal increases-safety and-soundness 
concerns. NGUA disagrees.,Since the 
establishment of the $50,000 threshold 
level in 1900,NCUA has,not found any 
evidence indicating -that there has been 
a significant increase in the defaults on 
real estate-related loans of $50,000 or 
less because the services of an.appraiser 
have not been required. NCUA does not 
believe the proposed increase would 
represent a qualitative change in the 
types of loans falling below the 
threshold level. Eventhoughmore ,1-to- 
4 family residential loans would .fall 
below the threshold level, NCUA does 
notbelieve these loans would pose a 
significantly greater risk to credit unions 
than simi lar loans below the current 
threshold. Furthermore, NCUA .does not 
believe that a $100,000 threshold level 
would exclude from the appraisal 
requirements significant number of real 
estate development and commercial 
loans that have caused major credit 
losses in the past, especially in light of 
the restrictions on such loans contained 
in the memberlbusiness loan rule. 
Finally.,,the requirement of a-valuation 
for any real estate-related loan less than 
$100,000 will continue to provide 
protection in the assessment of 
collateral for credit .unions and the 
National Credit Union Insurance “Fund, 
as well as mitigate an y po tential risk 
associated with an increase in the 
threshold.

Three commenters believe that the 
proposed change may affect the 
salability of real estate loans on the 
secondary market. Qf course, if a credit 
union is selling loans on the secondary
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market or contemplating doing so in the 
future, the credit union must meet 
secondary market appraisal 
requirements. The amendment only 
gives a credit union the option to forego 
the appraisal when the transaction is 
less than $100,000 and not deemed 
necessary by the credit union. Another 
commenter states the proposal 
circumvents the intent of the original 
regulation. NCUA disagrees. Congress 
confirmed and clarified the authority of 
the financial institution regulatory 
agencies to set threshold levels below 
which the services of state-certified or 
-licensed appraisers are not required in 
connection with federally related 
transactions if the threshold does not 
represent a threat to the safety and 
soundness of financial institutions. See 
Section 954 of the Housing and 
Community Development Act of 1992, 
106 Stat. 3894. Accordingly, the NCUA 
Board is adopting this amendment 
without modification.
M iscellaneous

Although NCUA did not request 
comment on other regulations, a number 
of commenters suggested other areas 
that could be changed to reduce 
regulatory burden. One commenter 
recommends reducing the quarterly 
reporting requirements (the "call 
report”) to a semiannual report for those 
credit unions that are not considered a 
financial risk. Although this approach 
has been considered, NCUA believes the 
current requirement provides a more 
accurate and reliable indicator of 
financial trends in large credit unions. 
One commenter believes the limit on 
the percentage of fixed asset purchases 
should be deleted. The NCUA Board has 
heard no clear or compelling reason 
why the fixed asset limit should be 
eliminated. Once commenter believes 
that the current prohibition on 
incentives to loan officers in 
§ 701.21(c)(8) of NCUA’s Regulations 
should be eliminated. NCUA is 
currently reviewing this section to 
determine if the prohibition should be 
modified. One commenter stated that all 
regional offices should immediately 
inform examiners that character loans 
are appropriate to qualified credit union 
members. Examiners have already been 
informed that character loans may be 
appropriate in some instances. Two 
commenters suggest that other areas 
where regulatory burden could be eased 
would be in HMDA reporting and 
RESPA. Another commenter 
recommends reviewing 1RS 
requirements and Regulation Z 
requirements. NCUA does not 
promulgate any of these regulations and

therefore cannot change the 
requirements.

NCUA also is making a purely 
technical amendment to Section 
701.21(c)(5), which notes the 10% loan 
limit to members. The current 
regulation states that the loan limit to 
credit union members is 10% of the 
"total unimpaired shares and surplus. 
Section 107(5)(A)(x) of the Federal 
Credit Union Act imposes the limitation 
of 10% of the "total unimpaired capital 
and surplus.” This amendment simply 
repeats the statutory language and 
replaces the term "shares” with the term 
"capital.”
' Since the amendments result in a 

decrease in regulatory requirements, 
they are being made immediately 
effective upon publication in the 
Federal Register pursuant to the 
authority of Section 553(d)(3) of the 
Administrative Procedures Act (5 U.S.C. 
,553).
Paperwork Reduction Act

The final amendments will reduce 
paperwork requirements. The 
paperwork requirements were submitted 
to the Office of Management and Budget 
for approval under the Paperwork 
Reduction Act. A notice will be 
published in the Federal Register once 
approval is received from OMB;
Regulatory Flexibility Act

The Regulatory Flexibility Act 
requires NCUA to prepare an analysis to 
describe any significant economic 
impact a regulation may have on a 
substantial number of small credit 
unions (primarily those under $1 
million in assets). The final 
amendments reduce regulatory burden 
and are less restrictive then current 
requirements. The NCUA Board expects 
the changes to benefit credit unions by 
reducing paperwork and reporting 
requirements. Overall, the NCUA Board 
expects the changes to benefit members 
and federally insured credit unions 
regardless of size by reducing costs 
without substantially increasing the risk 
of loss for federally insured credit 
unions. In addition, most small credit 
unions do not offer business and real 
estate loans. Accordingly, the Board 
determines and certifies that the final 
amendments do not have a significant 
economic impact on a substantial 
number of small credit unions and that 
a Regulatory Flexibility Analysis is not 
required.
Executive Order 12612

Executive Order 12612 requires 
NCUA to consider the effect of its 
actions on state interests. The current 
member business loan regulation,

appraisal regulation, and the definition 
of risk assets apply to all federally 
insured credit unions, including state- 
chartered federally insured credit 
unions. The final amendments will 
reduce regulatory requirements for all 
federally insured credit unions. The 
NCUA Board has determined that the 
final amendments would not have a 
substantial direct effect on the states, on 
the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government.
List of Subjects
12 CFR Part 700

Credit unions, Reserve requirements, 
Risk assets.
12 CFR Part 701

Civil rights, Conflicts of interests, 
Credit, Credit unions, Fair housing, 
Insuranqe, Mortgages, Reporting and 
recordkeeping requirements, Signs and 
symbols, Surety bonds.
12 CFR Part 722

Appraisals, Credit unions, State- 
certified and State-licensed appraisers.

By the National Credit Union 
Administration Board on July 15,1993. 
Becky Baker,
Secretary o f the Board.

Accordingly, NCUA is amending 12 
parts 700, 701 and 722 as follows:

PART 700— DEFINITIONS

1. The authority citation for part 700 
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1757(6) and 
1766.

2. Section 700.1 is amended by 
revising paragraphs (i)(2) through (6),
(i)(15) and fi)(16) introductory text and 
by amending (i)(7) introductory text as 
follows:

§700.1 Definitions.
* * * * . . *

(1) * * *
(2) Deposits and/or shares in federally 

or state-insured banks, savings and loan 
associations, and credit unions that 
have a remaining maturity of 5 years or 
less.

(3) Assets that have a remaining 
maturity of 5 years or less arid are 
insured by, fully guaranteed as to 
principal and interest by, or due from 
the U.S. Government, its agencies, the 
Federal National Mortgage Association. 
Federal Home Loan Mortgage 
Corporation, or the Government 
National Mortgage Association. 
Collateralized mortgage obligations that
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axe comprised of government 
guaranteed mortgage loans shall be 
included in this asset category.

(4) Loans to other credit unions that
have a remaining maturity of 5 years or 
less. ' „ 3

(5) Student loans insured under the 
provisions of title IV, Part B of the 
Higher Education Act of 1965 (20 U.S.C. 
1071, et seq.) or similar state insurance 
programs that have a remaining 
maturity of 5 years or less.

(6) Loans that have a remaining 
maturity of 5 years or less and are fully 
insured or guaranteed by the Federal or 
a state government or any agency of 
either.

(7) Shares or deposits in a corporate 
credit union that have a remaining 
maturity of 5 years or less, other than 
Membership Capital Share Deposit 
accounts as defined in Part 704. * * * 
* * * * *

(15) Assets included in numbered 
items 2, 3 ,4 , 5, 6, and 7 with maturities 
greater than 5 years are exempt from 
risk assets if the asset is being carried on 
the credit union’s records at the lower 
of cost or market, or are being marked
to market value monthly.

(16) Assets included in numbered 
items 2, 3,4, 5, 6, and 7, with remaining 
maturities greater than 5 years are 
exempt from risk assets provided they 
meet the following criteria, irrespective 
of whether or not the asset is being 
carried on the credit union’s records at 
the lower of cost or market, or are being 
marked to market value monthly: * * * 
* * * * *

dART 701—o r g a n iz a t io n  a n d  
OPERATION OF FEDERAL CREDIT 
UNIONS

3. The authority citation for part 701 
continues to read, as follows:

Authority: 12 U.S.C. 1752(5), 1755,1756, 
1757,1759,1761a, 1761b, 1766,1767,1782, 
1784,1787 and 1789. Section 701.6 is also 
authorized by 31 U.S.C. 3717.

Section 701.31 is also authorized by 15 
,, e a  1601 et **!•.42 U.S.C 1861 and 42 
U S.C 1861 and 42 U.S.C. 3601-3610.

§701.21 [Amended]
4> Section 701.21(c)(5) is amended by 

removing “shares” and inserting in lieu 
thereof “capital.”

• 5. Section 701.21 is amended by 
Rising paragraphs (h)(l)(i)(C) and 
'h)(5) to read as follows:

*701̂ 21 Loans to members and lines of
«w it to members.* : * .. .* * * *

(h) * * * 
(lj* * *
(i) * * *

(C) A loan meeting the general 
definition of member business loans 
under this paragraph (h)(l)(i), and, 
made to a borrower or an associated 
member (as defined in paragraph 
(h)(l)(iii) of this section), which when 
added to other such loans to the 
borrower or associated member, is less 
than $50,000.
* * * * *

(5) R ecordkeeping. All loans, lines of 
credit, or letters of credit, that meet the 
definition of Section 701.21(h)(l)(i), 
shall be separately identified in the 
records of the credit union and reported 
as such in financial and statistical 
reports required by the National Credit 
Union Administration.
*  *  i t  i t  i t

PART 722—APPRAISALS
6. The authority citation for part 722 

continues to read as follows:
Authority: 12 U.S.C. 1766,1789 and Pub.

L. No. 101-73.
7. Section 722.3 is amended by 

revising paragraphs (a)(1) and (d) as 
follows:

§722.3 Appraisals not required; 
transactions requiring a State-certified or 
-licensed appraiser.

(a) A ppraisals not required. An 
appraisal performed by a state-certified 
or -licensed appraiser is not required for 
any real estate-related financial 
transaction in which:

(1) The transaction value is $100,000 
or less;
i t  i t  i t  i t  i t

(d) Valuation requirem ent. Secured 
transactions exempted from appraisal 
requirement pursuant to paragraph 
(a)(1) of this section (transactions of 
$100,000 or less) and not otherwise 
exempted from this regulation shall be 
supported by a written estimate of 
market value, as defined in this 
regulation, performed by an individual 
having no direct or indirect interest in 
the property, and qualified and 
experienced to perform such estimates 
of value for the type and amount of 
credit being considered.
[FR Doc. 93-17478 Filed 7-26-93; 8:45 am]
BILUNQ CODE 7535-01-M

DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

31 CFR Part 580

Haitian Transactions Regulations
AGENCY: Office of Foreign Assets 
Control, Treasury.

ACTION: Final rule; amendment.

SUMMARY: This rule amends the Haitian 
Transactions Regulations to add an 
Appendix to the end thereof containing 
the names of persons whom the Director 
of the Office of Foreign Assets Control 
has determined are included within the 
definition of the "de facto  regime in 
Haiti.” Property of thesfe persons that is 
located in die United States or within 
the possession or control of U.S. persons 
is blocked, and most transactions with 
these persons are prohibited.
EFFECTIVE DATE: July 22, 1993. 
ADDRESSES: Copies of this list are 
available upon request at the following 
location: Office of Foreign Assets 
Control, U.S. Department of the 
Treasury, Annex, 1500 Pennsylvania 
Avenue, NW., Washington, DC 20220 
(tel.: 202/622-2520).
FOR FURTHER INFORMATION CONTACT: J. 
Robert McBrien, Chief, International 
Programs Division (tel.: 202/622-2420), 
Office of Foreign Assets Control, 
Department of the Treasury, 
Washington, DC 20220.
SUPPLEMENTARY INFORMATION: The 
Haitian Transactions Regulations, 31 
CFR part 580 (the “Regulations”), were 
issued by the Treasury Department to 
implement Executive Order Nos. 12775 
(56 FR 50641, October 7,1991) and 
12779 (56 FR 55975, October 30,1991), 
in which the President declared a 
national emergency with respect to 
Haiti, invoking the authority, inter alia, 
of the International Emergency 
Economic Powers Act (50 U.S.C. 1701 et 
seq.), and ordering specific measures 
against the de fa cto  regime in Haiti.

This rule adds an appendix to part 
580 to establish a list of persons whom 
the Director of the Office of Foreign 
Assets Control has determined pursuant 
to § 580.303(a) of the Regulations to be 
included within the definition of the 
"de fa cto  regime in Haiti.” Section 
580.303 of the Regulations defines the 
term "de fa cto  regime in Haiti” as 
follows:

(a) The term de facto regime in Haiti 
includes:

(1) Those who seized power illegally from 
the democratically elected government of 
President Jean-Bertrand Aristide on 
September 30,1991, and any agencies, 
instrumentalities or entities purporting to act 
on behalf of the de facto regime in Haiti or 
under the asserted authority thereof, or any 
extraconstitutional successor thereto;

(2) Any partnership, association, 
corporation, or other organization 
substantially owned or controlled by the 
foregoing;

(3) Any person to the extent that such 
person is, or has been, or to the extent that 
there is reasonable cause to believe that such
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person is, or has been, since 12:23 p.m., 
e.d.t., October 4,1991, acting or purporting 
to act directly or indirectly on behalf of any 
of the foregoing; or

(4) Any other person or organization 
determined by the Director of the Office of 
Foreign Assets Control to be included within 
this section. Such determinations shall be 
published from time to time in the Federal 
Register, but shall be binding prior to such 
publication upon any person receiving actual 
notice thereof.

(b) A partnership, association, corporation, 
or other organization shall not be deemed to 
fall within the definition of the d e  facto  
regim e in H aiti solely by reason of being 
located in, organized under the laws of, or 
having its principal place of business in, 
Haiti.

Transfers or payments to the persons 
included in the appendix constitute 
transfers to the d e facto  regime within 
the meaning of § 580.202 of the 
Regulations, and are prohibited Unless 
made into blocked accounts as 
authorized by the Regulations. Property 
and interests in property of the persons

included in the appendix constitute 
property and interests in property of the 
Government of Haiti within the meaning 
of § 580.201 of the Regulations, and are 
blocked.

Because the Regulations involve a 
foreign affairs function, Executive Order 
12291 and the provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, requiring notice of proposed 
rulemaking, opportunity for public 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act, 5 U.S.C 601 et seq„ 
does not apply.

List of Subjects in 31 CFR Part 580

Blocking of assets, Haiti, Specially 
designated nationals, Transfers of assets.

For the reasons set forth in the 
preamble, 31 CFR part 580 is amended 
as set forth below:

PART 580— HAITIAN TRANSACTIONS 
REGULATIONS

1. The authority citation for part 580 
is revised to read as follows:

Authority: 50 U.S.C. 1701 et seq.-, 22 U.S.C. 
287c; E .0 .12775, 56 FR 50641, 3 CFR, 1991 
Comp., p. 349; E .0 .12779, 56 FR 55975,3 
CFR, 1991 Comp., p. 367; E .0 .12853,58 FR ] 
35843, July 2,1993.

2. Part 580 is amended to add at the 
end thereof Appendix A to read as 
follows:
Appendix A to Part 580—Blocked 
Persons of the De Facto Regime in Haiti

Note: The information listed below is the 
most complete information now available to 
the Office of Foreign Assets Control. Listed 
persons meet the definition of "de facto 
regime in Haiti” whether located within Haiti 
or outside. The absence of any particular 
person from the appendix is not to be 
construed as evidence that the person is not 
a part of, or owned or controlled by, or acting 
or purporting to act directly or indirectly on 
behalf of, the de facto regime in Haiti.

1. Blocked individuals of the De Facto R egime in Haiti:

Name DOB Title

Atouriste, Antoine, 
Colonel.

Augustin, Henry Rob
ert (Henri-Robert),

03 Jul 51 

21 Jun 51

Director (Directeur), Center of Central Information 
(C.I.C.C.) [anti-narcotics].

Military Attache (Attaché Militaire), Venezuela...... ............

Address

Colonel.
Backer, Jacques 

(a.k.a. Baker, 
Jacques).

Barrault, Emmanuel ...

Bazin, Marc L........... .
Beaubrun, Mondesir, 

Colonel.
Bélizake, Diderot ......

Benjamin, Dumas .....

Benoît, François

01 Mar 40 ....

06 Mar 32 .... 
10 May 49 ...

02 May 36 ...

Minister (Ministre) of Agriculture, Natural Resources and 
Rural Development (Ministère de F Agriculture, des 
Ressources Naturelles et du Développement Rural, 
a.k.a. Mamdr).

Deputy Director (Directeur Adjoint), National Water Serv
ice (Service National d’Eau Potable, a.k.a. SNEP).

Former de facto Prime Minister.... ..... ..... ...... ........ .........
Commander of the Southern Military Department (Com

mandant, Département Militaire du Sud).
Deputy Minister (Député Ministre) of Foreign Affairs and 

Worship.
Deputy Governor General (Gouverneur Adjoint), Central 

Bank, a.k.a Bank of the Republic of Haiti (Banque de la 
République d’Haïti, a.k.a. BRH).

Minister (Ministre) of Foreign Affairs and Worship ............

Damien, Port-au-Prince, Haiti.

Delmas 45—Delmas Road, Port-au-Prince, 
Haiti.

Boulevard Harry Truman, Cité tie
rExposition, Port-au- Prince, Haiti.

Angie rue du Magasin de l'État et rue des 
Miracles, BP 1570, Port-au-Prince, Haiti.

Boulevard Harry Truman, Cité tie
l’Exposition, Port-au-Prince, Haïti.

Biamby, Philippe, 
Brigadier General. 

Blanc, Paul Ludovic ...

Boncard, Amoux

Brandt, Clifford 

Brutus, André .

CaJbrié, André 
Carre, M ax__

21 Sep 52....

21 Jan 35 ....

20 Apr 19 .... 

06 Aug 4 3_

13 Jui 4 0 __

Chief of the General Staff (Chef d’État-Majeur Général) of 
the Haitian Armed Forces, FAD'H (Force Armée d'Haïti).

Deputy Director (Directeur Adjoint), National Insurance, 
a.k.a. Old Age insurance (Office National d’Assurance 
Vieillesse, a.k.a. ONA).

Director (Directeur), Government Industrial' Park, a.k.a. 
National Office for industrial Parks, National industrial 
Park Company (Société Nationale des Parcs 
industriels, a.k.a. SONAPI).

President and Director General, Banque de l’Union 
Haïtienne, S.A. (a.k.a. BUH).

Minister (Ministre) of Social Affairs_________________

Minister (Ministre) of Information and Coordination .... .....
Minister (Ministre) of Education, Youth and Sports, a.k.a. 

MENJS.

Champ de Mars, Port-au-Prince, Haïti.

122 East 40th Street, Brooklyn, New York 
11203, USA; Industrial Park, P O. Box 
2345, Port-au-Prince, Haïti.

Angle rues du Quai et Bonne Foi, P.0.8°* 
275, Port-au-Prince, Haïti.

Rue de la Révolution, Port-au-Prince^^®- 
rue de Centre No. 134, Port-au-Pnnce. 
Haïti.

300 route de Delmas, Port-au-Prince,
Boulevard Harry Truman, Cite 

l’Exposition, Port-au-Prince, Haïti
Carrenard, Philippe, 

Cotonai.
14 May 49 Military Attache (Attaché Militaire),.Santo Domingo, Do

minican Republic.
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l  Blocked Individuals of the De Facto Regime in Haiti:—Continued

Name DOB Title Address
Cedras, Raoul, Lieu

tenant General. 
Cine, Jean Robert ...

09 Jut 49

Claude, Bonivert

Delaunay, Joseph 
Graden, Colonel. 

Delsoin, Jean Robert

Démosthène, Paul ...

02 Feb 45

21 Jan 49

Douby, Frantz, Colo
nel.

Duperval, Jean- 
Claude, Major Gen
eral.

Dutreuil, Jean-Marie

Elysee (a.k.a. Elyzee, 
a lca. Eiizee), Yonel 
“Son Son“.

19 Jan 48 

19 Feb 47

30 May 50

19 Jul 51 .’.

Fils, Georges Henry

Chief of Staff (Commandant en Chef) of the Haitian 
Armed Forces, FAD*H (Force Armée d’Haïti).

Deputy Director General (Directeur Adjoint), Cernent 
Company (Le Ciment d’Haïti, SA, a.k.a. CDH).

Governor General (Gouverneur Général), Central Bank. 
â.lca. Bank of thé Republie of Haiti (Banque de la 
République d’Haïti, a.k4t. BRH).

Miütary Attache (Attaché Militaire), Rome ............ .

Deputy Minister (Député Ministre) of Commerce and In 
: dustry.

Deputy Minister (Député Ministre) of Planning and Exter 
nal Cooperation (Planification et Coopération 
Extemetle)̂

Chief of Staff for Logistics, G-4 of the Haitian Armed 
- Forces* FAD’H (Force Armée d’Haïti).
Assistant Commander in Chief (Assistant Commandant 

en Chef) of the Haitian Armed Forces, FAD’H (Force 
Armée d’Haïti).

Deputy Director (Directeur Adjoint), Office for Permanent 
Maintenance of Road Network (Service (l'Entretien Per 
manent du Réseau Routier National, a.k.a. SEPRRN).

Florestant Joseph 
Lemoine, Colonel. 

Florival, Jean .......

18 Nov 49... 

01 Feb 30

Fort, Wiener (a.k.a.
Fort, Weiner). 

François, Guy ....

15 Oct 41 

04 Apr 53 ...

François, Joseph 
Michel, Lieutenant 
Colonel.

Gabriel, Jean-Robert, 
Colonel.

08 May 57 .. 

11 Aug 58 ..-

G°by. Jean Brunei, 
Colonel.

23 Sep 51 ...

Croshomme.’Belony,
Colonel.

12 Feb 48 ....

José, Jean-Eugene, 
Colonel.

10 Jun 52 ....

Joseph, Frantz 13 Oct 54 Ü

Jumelle, Michele
Cesar.

Lafontant, Victorian
(a.k.a. Lafontant, 
victoriano). 

Laguerre, Pierre
André.

La'he. Saidel ...

Deputy Minister (Député Ministre) of Economy and Fi 
nance, a.k.a. MEF.

Military Attache (Attaché Militaire), Washington, DC ........

Deputy Minister (Député Ministre) of Foreign Affairs and 
.. Worship. , ^ - ,  ,,
Minister (Ministre) of Economy and Finance, a.k.a. MEF ..

Deputy Minister (Député Ministre) of Interior and National 
Defense (Intérieur et Défense Nationale).

Commander of the Military Department of the Metropoli
tan Zone (Commandant Departement Militaire de la 
Zone Métropolitaine, a.k a. COMET).

Secretary of the General Staff (Secrétaire Etats-Majors 
Général) of the Haitian Armed Forces, FAD’H (Force 
Armé d’Haïti).

Officer of the Bureau of the Inspector General Service 
(Bureau Inspecteur Général, Grand Quartier Général, 
a.k.a. G.Q.G.).

Commander of the Military Department—Artibonite Re
gion (Commandant. Département Militaire de 
l’Artibonite).

Officer of the Bureau of the Inspector General Service 
(Bureau Inspecteur Général, Grand Quartier Général, 
a.k.a. G.Q.G.).

Director (Directeur), Office for Permanent Maintenance of 
Road Network (Service d’Entretien Permanent du 
Réseau Routier National, a.k.a. SEPRRN).

Deputy Minister (Député Ministre) of Justice.....................

Director (Directeur), National Water Service (Service Na
tional d’Eau Potable, a.k.a. SNEP).

Director General (Directeur Général), Airport, a.k.a. Na
tional Port Authority (Autorité Portuaire Nationale, a.k.a. 
APN).

Minister (Ministre) of Commerce and Industry .... .............

Office Cité de l’Exposition, Port-au-Prince, 
Haïti; Fond Mombin, Port-au-Prince, 
Haïti.

Angle rue du Magasin de l'État et me des 
Miracles, BP 1570, Port-au-Prince, Haïti.

Port-au-Prince, Haïti. 

Port-au-Prince, Haïti.

Boite Vertallis No. 1, Port-au-Prince, Haïti; 
Varreux—National Road, 10 Varreux 
Road, Port-au-Prince, Haïti.

Delmas 95, Route Jacquet No. 15, Port-au- 
Prince, Haïti; 1761 S.W. 83rd Terrace, 
Miramar, Florida 33025, USA; 8558 S.W. 
114th Place, Miami, Florida 33173-4244, 
USA; 8999 S.W. 123rd Court. Miami, 
Florida 33186, USA; P.O. Box 570743, 
Miami, Florida 33257, USA; Yoneli Im
port-Export, Route Nationale No. 1, Rue 
Duvier, P.O. Box 914, Port-au-Prince, 
Haïti.

Palais des Ministères, Port-au-Prince, Haïti.

Boulevard Harry Truman, Cité de 
l’Exposition, Port-au-Prince, Haïti.

Palais des Ministères, Port-au-Prince, Haïti.

Palais des Ministères, Port-au-Prince, Haïti.

Rue Nazon No. 21, Port-au-Prince, Haïti; 
10 N.E. 64th Street Miami, Florida 
33138, USA; Varreux—National Road, 
10 Varreux Road, Port-au-Prince, Haïti.

Boulevard Harry Truman, Cité de 
l’Exposition, Port-au-Prince, Haïti.

Delmas 45—Delmas Road, Port-au-Prince, 
Hàïti.

La Saline Boulevard, P.O. Box 616, Port- 
au-Prince, Haïti; P.O. Box 1792, Port-au- 
Prince, Haïti.

Port-au-Prince, Haïti.
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L B locked Individuals o f  the De Facto Regime in Haiti:— Continued

Name DOB Title Address

Lamur, Margareth 
Lydia.

Larosifière, Fresnel ....

Lessage, Jodel, Colo
nel.

Lissade, Pierre

Ney-Pierre, Arnold

Nicolas, Carl Michel, 
General (retired). 

Norvilus, Appo!Ion 
Louis.

Paul, Max

19 Feb 54

Louis, Michel, Colonel

Louis, Edy (Eddy), 
Colonel.

Marc-Charles, Henry 
Robert, Colonel. 

Mathurin, Ginette 
Perodin.

Mayard, Henry (Henil) 
Max, Brigadier Gen
eral

McNally, Marie Una ...

Merzier, Roland 

Michel, Oriol__

29 Sep 49 

21 Jun 51

05 Jan 52

30 Oct 53

07 Feb 47

06 Mar 61

05 Oct 46 

25 Sep 29.

08 May 37

06 May 42

17 May 45

Pericles, Jacquelin

Pierre-Antoine, Jo
seph, Colonel.

Pierre-Louis, Jean 
Carmélo (a.k.a. 
Pierre-Louis, Jean 
Carmeiot).

Pierre Louis, Jean 
Herve (a.k.a. Pierre 
Louis, Claude A.J. 
Herve).

Poisson, Bematfn, 
Colonel.

19 Mar 51

12 Feb 58

16 Feb 48

Director (Directeur), National Insurance, a.k.a. Old Age In
surance (Office National d’Assurance Vieillesse, ak.a. 
ONA).

Deputy Minister (Député Ministre) of Public Health (Santé 
Publique).

Chief of the Senior Headquarters (High Command) (Chef 
du Premier Bureau, Grand Quarter Général, a.k.a. 
G.Q.G.).

Director General (Directeur Général), Telephone Com
pany (Télécommunications d’Haïti, SAM, a.k.a. 
TELECO).

Chief of the Office of Military Attaches (Chef du Bureau 
des Attachés Militaires).

Mifitary Attache (Attaché Militaire), Paris.... ........ ........... «

Officer Assigned to the General Staff (Officiel de Service 
de l’État Major).

Director (Directeur), Ministry of Health Unit for Potable 
Water, a.k.a. Community Health and Drinking Water 
Posts (Programme de Santé de l’Eau Potable, a.k.a. 
Postes Communautaires d’Hygiène et d’Eau Potable, 
POCHEP).

Inspector General (Inspecteur Général) of the Haitian 
Armed Forces, FAD’H (Force Armée d’Haïti).

Deputy Director (Directeur Adjoint), Accident/lnsurance 
Office, a.k.a. Workers’ Compensation, Sickness and 
Maternity Insurance Agency (Office d'Assurance 
Maladie/Accident, a.k.a. Office d’Assurance Accidents 
du Travail, Maladie et Maternité, a.k.a. OFATMA).

Vice President National Credit Bank (Banque Nationale 
de Crédit, a.k.a. BNC).

Director General (Directeur Général), Cement Company 
(Le Ciment d’Haïti, SA, a.k.a. CDH).

Director (Directeur), Accident/lnsurance Office, a.k.a. 
Workers' Compensation, Sickness and Maternity Insur
ance Agency (Office d’Assurance Maladie/Accident, 
(a.k.a. Office d'Assurance Accidents du Travail, Maladie 
et Maternité, a.k.a. OFATMA)).

Minister (Ministre) of Interior and National Defense 
(Intérieur et Défense Nationale).

Deputy Director (Directeur Adjoint), Ministry of Health Unit 
for Potable Water, a.k.a. Community Health and Drink
ing Water Posts (Programme de Santé de l’Eau Pota
ble, a.k.a. Postes Communautaires d’Hygiène et d’Eau 
Potable, a.k.a. POCHEP).

Director General (Directeur Général), National Port Au
thority, a.k.a. Airport (Autorité Portuaire Nationale, 
a.k.a. APN).

Deputy Director General (Directeur Adjoint), Customs (Ad
ministration Générale des Douanes).

Chief Secretary of the Senior Headquarters (Chef 
Secrétaire Juridique du Grand Quarter Général, a.k.a. 
G.Q.G.).

Minister (Ministre) of Public Works, Transport and Com
munications (a.k.á. MTPTC).

Director General (Directeur Général), Water Company, 
a.k.a. Metropolitan Water Concern (Centrale Autonome 
Métropolitaine d’Eau Potable, aJc.a. CAMEP).

Commander (Commandant), 27th Company, Fire Depart
ment (27ème Compagnie, Corps Pompier).

Champ de Mars, Port-au-Prince, Haïti.

Palais des Ministères, Port-au-Prince, Haïti.

JJ. Dessalines Boulevard, P.O. Box 814, 
Port-au-Prince, Haïti.

Montagne Noir, Impasse Monsieur 
Lafontant, Haïti; Petite Place Cazeau, 
P.O. Box 2580, Port-au-Prince, Haïti.

Chancerelles—Cité Militaire,
1012, Port-au-Prince, Haïti.

P.O. Box

Angle rue du Quai et rue des Miracles, BP 
1320, Port-au-Prince, Haïti.

Teina Village, P.O. Box 575-1, Port-au- 
Prince. Haïti; 7376 S.W. 113th Circle 
Place, Miami, FL 33173, USA; Office 
Cité de l’Exposition, Port-au-Prince, Haïti; 
Fond Mombin, Port-au-Prince, Haïti. 

Avenue Nord Alexis 36, Port-au-Prince. 
Haïti; Chancerelles—Cité Militaire, P.O. 
Box 1012, Port-au-Prince, Haïti.

Palais des Ministères, Port-au-Prince, Haïti

Canapé Vert, Rue Jean Baptisite No. 47, 
Haïti; 107 Taunton Street, Hyde Park, 
Massachusetts 02126, USA; Petite Place 
Cazeau, P.O. Box 2580, Port-au-Prince, 
Haïti.

Bourdon, Impasse Iginac No. 7, Haïti; 1019 
Lenox Road, Brooklyn, New York 11212, 
USA; La Saline Boulevard, P.O. Box 
616, Port-au-Prince, Haïti; P.O. Box 
1792, Port-au-Prince, Haïti.

161 Route de Delmas, Port-au-Prince, 
Haïti.

Palais des Ministères, BP 2002, Port-au- 
Prince, Haïti.

Christ-Roi, Rue Mgr. Testard No. 6, Port- 
au-Prince, Haïti; 890 S.W. 129th Place, 
Miami, Florida 33184, USA; Paul VI Ave
nue 104, Port-au-Prince, Haïti.
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L Blocked Individuals of the  De Facto  Regim e  in  Ha it i:— Continued

Name DOB Title Address

Gosper, Amil

WHomms, Ernst, 
Colonel.

2uak>, Reginald___

iene, Marie-Alix, 
Colonel.

Nigaud, Max.......

31 dan 30

22 Sep 54 

17 Oct 53

28 Jut 51 . 

28 Jut 21 .

Director General (Directeur Général), Customs (Adminis
tration Générale des Douanes).

Adjutant General (Adjudant-Général) of the Haitian Armed 
Forces, FAD’H (Force Armée d’Haïti).

Deputy Director General (Directeur Adjoint). Telephone 
Company (Télécommunications <fHaï& SAM, a.k.a. 
TELECO).

Military Attache (Attaché Militaire), Mexico

tomóus, Wilhem

famulus, Dumarsais, 
Colonel, 

famulus, Martial P., 
Colonel.

Roumain, Claude.....

18 Aug 48 

26 Feb 49

Bainvil, Ramus, Colo
nel.

Senatus, Moise.........

15 Sep 52

St. Die, Axel

St. Firmin. Jean

31 Jan 49

10 Jal 34

Sylvain, Diderot 
t-yone) (Lionel), 
Colonel

ftimothee, Maud___
Jlyssa, Robert____

Mrnond, Hébert, 
Colonel.

Victor, Jean André

10 Jun 50

'ofay. Etzer........... ....

WestartandL Adrien 
(a.ka. Wasterband, 
Adrien).

17 May 49 

tO Sep 4 t .

02 Dec 24 .

Director General (Directeur Général), Flour Company (La 
Minoterie d'Haïti, a.k.a. MDH).

Deputy Minister (Député Ministre) of Information and Co
ordination.

Chief of Staff for Operations, G -3 of the Haitian Armed 
Forces, FAD'H (Force Année d’Haïti).

Assistant Military Bureau Chief________________ ____

Deputy Minister (Député Ministre) of Education, Youth 
and Sports, a.k.a. MENJS.

Director (Directeur), Military Academy (Académie WBtitake)

Minister (Ministre) of Justice______..._____ _____ ____

Director General (Directeur Général), Electricity Company 
(Étectricité d’Haïti, a.k.a. EDH).

President, National Credit Bank (Banque Nationale de 
Credit, a.k.a. BNC).

Chief of Public Information Service (Chef de Service 
Renseignement Général) of the Haitian Armed Forces, 
FAD’H (Force Armée d’Haïti).

Deputy Minister (Député Ministre) of Social Affairs------- ...
Deputy Minister (Depute Ministre) of Agriculture, Natural 

Resources and Rural Development (Ministère da 
l’Agriculture, des Ressources Naturelles et du 
Développement Rural, a.k.a. MARNDR).

Chief of Staff for Intelligence, G-2 of the Haitian Armed 
Forces, FAD’H (Force Armée d'Haïti).

Minister (Ministre) of Planning and External Cooperation 
(Planification et Coopération Extemetia).

Deputy Minister (Député Ministre) of Public Works, Trans
port and Communications (a.k.a. MTPTC).

Minister (Ministre) of Public Health (Santé Publique).........

17 Rue Louverture, Port-au-Prince, Haïti; 
740 N.W. 129th Terrace, Miami, Florida 
33167, USA; 161 Route de Delmas, 
Port-au-Prince, Haiti.

J.J. Dessalines Boulevard, P.O. Box 814, 
Port-au-Prince, Haïti; Delmas 75 Angle 
Rue Catalpa et Mimosa, Port-au- Prince, 
Haïti; 7925 S.W. 153 Place, Miami, Flor
ida 33193, USA.

Lafitteau, P.O. Box 404, Port-au-Prince, 
Haïti.

300 route de Delmas, Port-au-Prince, Haïti.

Boulevard Harry Truman, Ôté de 
l’Exposition, Port-au-Prince, Haïti.

Boulevard Harry Truman, ôté de 
l’Exposition, Port-au-Prince, Haïti 

Rue Dante Destouches, Port-au-Prince, 
Haïti; Boulevard Harry Truman, P.O. Box 
1753, Port-au-Prince, Haïti; rue Cetcis 
No. 14, Canapé Vert, Port-au- Prince, 
Haïti.

126 Impasse H, Samsour, Delmas 105, 
Port-au-Prince, Haïti; 44 Underwood 
Place, N.W., Washington, D.C. 20012, 
USA; Angle rue du Quai et rue des Mir
acles, BP 1320, Port-au-Prince, Haiti.

Rue de la Révolution, Port-au-Prince, Haïti. 
Damien, Port-au-Prince, Haïti.

Port-au-Prince, Haïti.

Palais des Ministères, BP 2002, Port-au- 
Prince, Haiti.

Palais des Ministères, Port-au-Prince, Haïti.

IL Blocked F nüriee af the De Facto Regime 
m Haiti

Company, Fire Department 
(a k.a. 27eme Compagnie, Corps Pompier) 

Haïti
tacident/insorance Office 

kk.a. Office d'Assurance Maladie/ 
Accident) 

fe-faa. Ofatma)
kk.8. Workers’' Compensation, Sickness 

and Maternity Insurance Agency) 
w-k.a. Office d’Assurance Accidents dtl 

Travail, Maladie et Maternité)

Chancerelles—Cité Militaire, P.O. Box 
1012, Port-au-Prince, Haïti.

Bank of the Republic of Haiti 
(a.k.a. Central Bank of Haiti)
(a.k.a. Banque de la Republique d’Haïti) 
(a.k.a. BRH)
(a.k.a. Banque Nationale de la République 

d’Haïti) Angle rue du Magasin de l’Etat 
et me des Miracles, BP 1570, Port-au- 
Prince, Haïti.

Banque de l’Union Haïtienne, S.A.
(a. Ica. BUH)
Angle rues Du Quai et Bonne Foi,
Boite Postale 275,

Port-au-Prince, Haïti 
Banque Populaire Haïtienne 

(a.k.a. BPH)
Angle rues Eden et Quai,
P.O. Box 1322,
Port-au-Prince, Haïti 

Bureau of the Inspecter General Service 
(a.k.a. Bureau Inspecteur Générale, Grand 

Quartier Générale (G.Q.G.)), Haïti. 
Cernent Company

(a.k.a. teCknent d’Haïti, SA)
(a.k.a. CDH)
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Office Cité de l’Exposition, Port-au-Prince, 
Haïti; Fond Mombin, Port-au-Prince, 
Haïti.

Electricity Company 
(a.k.a. Electricité d’Haïti)
(a.k.a. Electricity of Haiti)
(a.ka. EDH)
Rue Dante Destouches, Port-au-Prince, 

Haïti; Boulevard Harry Truman, P.O. Box 
1753, Port-au-Prince, Haïti.

Flour Company 
(a.k.a. la Minoterie d’Haïti)
(a.k.a MDH)
Lafitteau, P.O. Box 404, Port-au-Prince, 

Haïti.
Haitian Armed Forces 

(a.k.a. Fad'h)
(a.k.a. Force Armée d’Haïti)
Haïti.

Metropolitan Water Concern 
(a.k.a. Water Company)
(a.k.a. Centrale Autonome Métropolitaine 

d’Eau Potable)
(a.k.a. CAMEP)
Paul VI Avenue 104, Port-au-Prince, Haïti.

Military Department—Artibonite Region 
(a.k.a. Département Militaire de 

l’Artibonite)
Haïti. i

Military Department of the Metropolitan 
Zone

(a.k.a. Département Militaire de la Zone 
Métropolitaine)

(a.k.a. Cornet)
Haïti.

Ministry of Agriculture, Natural Resources 
and Rural Development 

(a.k.a. Ministère de l’Agriculture, des 
Ressources Naturelles et du 
Développement Rural)

(a.k.a. MARNDR)
Damien, Port-au-Prince, Haïti.

Ministry of Commerce and Industry 
Rue Legitime, Champ de Mars, Port-au- 

Prince, Haïti.
Ministry of Economy and Finance 

(a.k.a. MEF)
Palais des Ministères,
Port-au-Prince, Haïti.

Ministry of Education, Youth and Sports 
(a.k.a. MENJS)
Boulevard Harry Truman, Cité de 

l’Exposition,
Port-au-Prince, Haïti.

Ministry of Foreign Affairs and Worship 
Boulevard Harry Truman, Cité de 

l’Exposition,
Port-au-Prince, Haïti.

Ministry of Health Unit for Potable Water 
(a.k.a. Community Health and Drinking 

Water Posts)
(a.k.a. Programme de Santé de l’Eau 

Potable)
(a.k.a. Postes Communautaires d’Hygiène 

et d’Eau Potable)
(a.k.a. POCHEP)
Petite Place Cazeau, P.O. Box 2580, Port- 

au-Prince, Haïti.
Ministry of Information and Coordination 

300 route de Delmas,
Port-au-Prince, Haïti.

Ministry of Interior and National Defense 
(a.k.a. Ministère de l’Intérieur et Défense 

Nationale)
Palais des Ministères,
Port-au-Prince, Haïti.

Ministry of Justice

Boulevard Harry Truman, Cité de 
l'Exposition 

Port-au-Prince, Haïti.
Ministry of Planning and External 

Cooperation
(a.k.a. Ministère de la Planification et 

Coopération Extemelle)
Palais des Ministères, Rue Monseigneur 

Guilloux,
Port-au-Prince, Haïti.

Ministry of Public Health 
(a.k.a. Santé Publique)
(a.k.a. Ministry of Public Health and 

Population)
(a.k.a. Ministère de la Santé Publique et de 

la Population)
(a.k.a. Ministry of Publié Health and 

Housing)
Palais des Ministères,
Port-au-Prince, Haïti.

Ministry of Public Works, Transport and 
Communications

(a.k.a. Ministère des Travaux Publics, 
Transport et Communications)

(a.k.a. MTPTC)
Palais des Ministères, BP 2002, Port-au- 

Prince, Haïti.
Ministry of Social Affairs 

Rue de la Révolution,
Port-au-Prince, Haïti.

National Credit Bank 
(a.k.a. Banque Nationale de Crédit)
(a.k.a. BNC)
Angle rue du Quai et rue des Miracles, BP 

1320,
Port-au-Prince, Haïti.

National Insurance 
(a.k.a. Old Age Insurance)
(a.k.a. Office National d’Assurance 

Vieillesse)
(a.k.a. ONA)
Champ de Mars,
Port-au-Prince, Haïti.

National Office for Industrial Parks 
(a.k.a. National Industrial Park Company) 
(a.k.a. Government Industrial Park)
(a.k.a. Société Nationale des Parcs 

Industriels)
(a.k.a. SONAPI)
Industrial Park, P.O. Box 2345, 
Port-au-OPrince, Haïti.

National Port Authority.
(a.k.a. Autorité Portuaire Nationale)
(a.k.a. Port Authority)
(a.k.a. Airport)
(a.k.a. APN)
La Saline Boulevard, P.O. Box 616, 
Port-au-Prince, Haïti;
P.O. Box 1792,
Port-au-Prince, Haïti.

National Water Service 
(a.k.a. Service National d’eau Potable) 
(a.k.a. SNEP)
Delmas 45—Delmas Road,
Port-au-Prince, HaïtL

Office for Permanent Maintenance of Road 
Network

(a.k.a. Service d’Entretien Permanent du 
Réseau Routier National)

(a.k.a. Service d’Entretien du Réseau 
Routier National)

(a.k.a. SEPRRN)
(a.k.a. Office of Road Maintenance) 
Varreux—National Road, 10 Varreux Road, 

Port-au-Prince, Haïti.
Office of Customs

(a.k.a. Administration Générale des 
Douanes)

161 Route de Delmas,
Port-au-Prince, Haïti.

Office of Military Attaches 
(a.k.a. Bureau des Attachés Militaires) 
Haïti.

Telephone Company 
(a.k.a. Télécommunications d’Haïti, Sam) 
(a.k.a. Teleco)
j.J. Dessalines Boulevard, P.O. Box 814, 
Port-au-Prince, Haïti.
Dated: July 6,1993.

R. Richard Newcomb,
Director, O ffice o f  Foreign A ssets Control.

Approved: July 9,1993.
Ronald K. Noble,
A ssistant Secretary (Enforcem ent).
[FR Doc. 93-17813 Filed 7-22-93; 11:06 am) 
BILUNG CODE 4810-2S-W

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 9 and 82
[FRL-4682-4]

Protection of Stratospheric Ozone
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule; section 1 1 4  
information request. _
SUMMARY: Pursuant to section 1 1 4  o f the 
Clean Air Act (the Act), EPA is requiring 
that companies that produced, 
imported, exported, transformed or 
destroyed the following controlled 
substances in the specified t im e  periods 
report to EPA within 45 days. T h e se  
chemicals and the years for w h ic h  data 
is to be provided are: methyl b ro m id e in 
the year 1991;
hydrochlorofluorocarbons in 1 9 8 9 ,  
1992; hydrobromofluorocarbons in  1989 
and 1991; and specified 
chlorofluorocarbons in the first six 
months of the calendar year 1 9 8 9 . 
Companies are to submit information on 
the amounts they produced, imported, 
exported, transformed, or destroyed 
during the time period specified.

EPA requires this information in order 
to promulgate production and h
consumption restrictions under sections 
604 and 606 of the Clean Air Act, as 
amended. Also, the Agency may use the 
information collected in connection  
with its monitoring and reporting 
obligations under section 603(d) o f  the 
Clean Air Act as amended. F u rth e r , the 
Agency may use this information to 
satisfy the United States reporting 
obligations under the Montreal Protoco 
on Substances that Deplete the Ozone 
Layer.
OATES: This action is effective July 27,
1993. The information requested in
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document must be submitted by 
September 10 ,1993*
ADDRESSES* The information requested 
in this notice should be submitted to: 
Peter Voigt, U.S. EPA» 6205J, 
Stratospheric Protection Division, 401 
M St, SW., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT: 
Peter Voigt, 62Q5J* Program 
Implementation Branch, Stratospheric 
Protection Division, Office of 
Atmospheric Programs, Uik EPA, 401 
M St., SW., Washington, D.C. 20460, 
(202) 233-9185*
SUPPLEMENTARY INFORMATION:

I. Background—Statutory Requirements
EPA is requesting information 

through this notice in connection with 
regulations recently proposed for the 
accelerated phaseout of ozone depleting 
chemicals and for die listing of methyl 
bromide and hydrobromofkiorocarbons 
(HBFCs) as class i ozone depleting 
chemicals. See 58 F R 15015 (March 18, 
1993). Section 614 of the Clean Air Act 
provides that in the ease of conflict 
between any provision o f title VI and 
any provision of the Montreal Protocol, 
the more stringent provision shall 
govern. Therefore, toe proposed 
regulations are generally consistent with 
recent agreements of the Parties to the 
Montreal Protocol to add several nevr 
substances to the list of controlled 
substances and to extend reporting 
requirements to these substances.5 
Information collected in connection 
with the Agency’s regulations actions 
under the Clean Air Act may thus be 
useful to satisfy the United States’ 
reporting obligations under the 
Montreal Protocol. This information 
will also be useful in connection with 
tire A gency’s obligation under section 
603(d> o f  toe dean Air Act to monitor 
production, use and consumption of 
ozone-depleting substances, and to 
report domestic production,, use and 
consumption to Congress.
O' Accelerated Phaseout o f  Previously 
listed Substances

| As explained in the March 18 notice, 
EPA proposed to accelerate the 
phaseout dates for CFOs and for certain 
HCFCs.

EPA believes that its proposed 
Phaseout schedule for HCFCs, along

As explained in th» March 18 Federal Register 
°uce. these agreements were reached at the Fourth 
acting of the Parties held in Copenhagen, 
nmark in November 1392. The; will enter into 

, rce 83 amendments to the Montreal Protocol by 
rarfuT 1 * provided that twenty Parties have 

ned them. If twenty Parties have not rati had the 
■ endments by that dfchMhen fee amendments are 
in T *  f°rce ninety days after the twentieth 

S rument of ratification is deposited by a Party.

with other measures being taken under 
title VI, will achieve compliance with 
the phaseout schedule for HCFCs under 
the agreement of the Parties to the 
Montreal Protocol, Previously, HCFCs 
had been included under the Protocol as 
“transitional substances” and had not 
been subject to controls. The Parties 
agreed in Copenhagen to add HCFCs to 
the list of controlled substances and to 
adopt a phaseout schedule for them.
The Parties agreed to a baseline 
consumption level for HCFCs equal to 
the sum of 3.1 percent of toe calculated 
level of CFCs consumed in 1989 and the 
calculated level of HCFCs consumed in 
that same year. (The “calculated level” 
of HCFCs consumed is equal to the 
quantity produced multiplied by the 
HCFCs’ ozone depletion potential.) 
Under the Protocol agreement, the 
permitted levels of HCFC consumption 
are then reduced over time. In its March 
18 proposal, EPA also requested 
comment on toe use of an allocation or 
auction system to implement the HCFC 
cap approach agreed to under the 
Protocol,

Information regarding CFCs and 
HCFCs being collected through this 
notice is pertinent to the establishment 
of a baseline to implement, under the 
Clean Air Act, the cap approach that the 
Parties agreed to under the Protocol. It 
is also pertinent to ensuring that the 
acceleration of phaseout dates for 
certain HCFCs, complies with the 
requirements of the cap agreed to under 
the Protocol. (As noted, since section 
614 of the Clean Air Act provides that 
the more stringent provision of the 
Montreal Protocol and toe Clean Air Act 
shall govern in the case of conflicts, the 
accelerated phaseout approach adopted 
under the section 606 will have to be at 
least as stringent as the approach agreed 
to under the Protocol.)

Thus, to calculate the baseline level of 
HCFCs for the United States, EPA is 
requesting that any company that 
produced, imported, exported, 
transformed, or destroyed HCFCs in 
1989 provide data regarding those 
activities to EPA. The Agency is also 
requesting the same.data for HCFCs for 
the most recent calendar year, 1992, The 
Agency believes the information for 
1992 is also pertinent to determining the 
best approach for the phaseout of 
HCFCs. In addition, in order to establish 
the United States’ baseline for HCFC 
regulations, EPA must have data on 
1989 CFC consumption. EPA currently 
has data on CFC consumption only for 
the six month period from July 1,1989 
to December 31,1989. This time period 
was covered as part of the initial control 
period for CFC regulation under the 
Montreal Protocol and domestic

implementing regulations which 
extended from July 1,1989 to June 31»
1990. Since EPA regulations restricting 
production or consumption did not 
cover the first six months of 1989, EPA 
has not required reporting of data for 
that period. EPA is therefore now 
requesting data on CFC production and 
consumption for the period from 
January 1» 1989 to June 31,1989.
b. New Listings

As explained in the March 18 notice, 
EPA is proposing to add methyl 
bromide and HBFCs to the list of class 
I substances under section 602(a) of the 
Clean Air Act. As explained in toe 
listing proposal, under title VI of the 
Clean Air Act, a newly listed class I 
substance is automafiailly subject to toe 
§ 604(a) phaseout schedule unless:

(1) The Administrator accelerates that 
schedule pursuant to section 606; or

(2) The Administrator determines that 
the section 604(a) schedule is 
unattainable and extends that schedule 
pursuant to section 602(d).

For reasons explained in the listing 
proposal, the Agency proposed that the 
section 604(a) schedule is unattainable 
for methyl bromide under section 
602(d). EPA therefore proposed freezing 
production and consumption of methyl 
bromide at 1991 baseline levels 
beginning on January 1,1994 until 
January 1» 2000, when production and 
consumption would be eliminated. For 
HBFCs, EPA proposed to freeze 
production and consumption at 1991 
baseline levels beginning on January 1, 
1994 until January 1,1996, when 
production and consumption would be 
eliminated.

Section 607 of toe Clean Air Act 
specifies that the Administrator shall 
promulgate regulations providing for 
production and consumption 
allowances of class I substances. To 
implement a production and 
consumption freeze and phaseout* EPA 
proposed in the March 18 notice the 
same regulatory scheme it has used in 
the past for CFCs, halons, methyl 
chloroform, and other controlled 
substances. Baseline production and 
consumption allowances would be 
established and allocated to those 
companies engaged in such activities in 
the 1991 baseline year. For purposes of 
establishing these hasaline production 
and consumption allowances in a 
follow-up rulemaking, and pursuant to 
§ 114 of the Clean Air Act, the Agency 
is requiring through this notice that 
persons report to the Agency toe 
amount of any production, imports, 
exports, transformations or destruction 
of methyl bromide or any HBFCs in
1991.
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In addition, as addressed in the March 
18 proposal, concerns have been raised 
in particular about the limited 
availability of substitutes for methyl 
bromide for use in quarantine and pre
shipment fumigation applications.
Under the Montreal Protocol Parties’ 
agreement to list and phase out methyl 
bromide, production is defined to 
exclude quarantine and pre-shipment 
uses. To assist in evaluating the 
significance of this concern in 
connection with the phaseout schedule, 
EPA is requesting that persons report 
information regarding the amount of 
their 1991 production, imports, exports, 
transformation, and destruction of 
methyl bromide that was used for 
quarantine and pre-shipment purposes.
c, Other Uses far  the Information 
Collected

As noted above, the Agency believes 
collection of this information will be 
useful to satisfy its obligations under 
settion 603(d) of the Clean Air Act. That 
subsection provides that M[T]he 
Administrator shall monitor and, not 
less often than every 3 years following 
enactment of the Clean Air Act 
Amendments of 1990, submit a report to 
Congress on the production, use and 
consumption of class I and class II 
substances. Such report shall include 
data on domestic production, use and 
consumption, and an estimate of 
worldwide production, use and 
consumption of such substances.. . .”

Finally, Article 7 of the Montreal 
Protocol includes annual reporting 
obligations for HCFCs. The Parties to the 
Montreal Protocol also agreed in 
Copenhagen to extend the data reporting 
requirements under Article 7 of the 
Protocol to methyl bromide and HBFCs. 
EPA may also use the information 
collected here to satisfy the United 
States’ reporting obligations under the 
Protocol.
II. Statutory Authority

Section 114(a) of the Act authorizes 
the Administrator or a delegated 
authority, in order to carry out any 
provisions of the Act, to require any 
person who the Administrator believes 
may have information necessary for 
such purposes to provide such 
information. Only two firms are 
believed to produce methyl bromide 
and only one firm is believed to produce 
HBFCs in the United States. Fewer than 
twenty firms or individuals are likely to 
have been importers or exporters of 
methyl bromide in 1991 and there are 
believed to be no importers and one 
exporter of HBFCs in 1991 in the United 
States.

EPA has elected to require submission 
of this information by rule to ensure that 
all producers, importers and exporters 
receive notice that this information is 
being collected. If the Agency instead 
sent an administrative order by letter to 
firms believed to be involved in these 
activities, it might not reach the entire 
universe of involved parties.

This rule is being published as a final 
action without first seeking public 
comment for several reasons. First, the 
rule is very limited in scope and simply 
requires that information on past 
specified activities be reported. Second, 
the information requested is 
straightforward and clearly delineated. 
Third, the resources involved in 
reporting this information should be 
minimal since very few firms 
manufacture the newly listed chemicals 
and the information requested is data 
routinely maintained by such firms. 
Fourth, this information is not available 
through existing channels. Fifth, EPA 
requires this information in a timely 
manner in connection with the 
proceedings to accelerate the phaseout 
of ozone-depleting substances to list 
methyl bromide and HBFCs, and to 
issue production and consumption 
allowances for these chemicals. For 
these reasons, EPA finds that notice and 
public comment on this rule are 
impracticable, unnecessary and contrary 
to the public interest within the 
meaning of 5 U.S.C. 553(b)(B).
III. Request for Information

The Agency today is requesting 
production, import, export, and 
transformation information for methyl 
bromide, HBFCs, HCFCs, and CFCs for 
the specified periods. EPA believes it is 
important to issue production and 
consumption limits at the same time as 
the final rule is promulgated adding 
substances to the list of class I 
substances and accelerating the 
phaseout of other ozone depleting 
substances.

As the Agency has described in past 
Federal Register notices, regulations 
implementing production limits of § 604 
are self-effectuating, but regulations 
implementing those limits are essential 
to affording producers of the affected 
chemicals needed flexibility to change 
their production mix or levels. See 56 
FR 49548 and 57 FR 33754. In addition, 
the consumption limits of § 604 are not 
self-effectuating and thus require 
implementing regulations. EPA 
therefore believes it important to issue 
production and consumption 
allowances at the same time as the new 
substances are finally listed and the 
phaseout schedule for the other 
substances is finally accelerated. As the

production and consumption limits 
apply on an annual basis and thus take 
effect not more than one year following 
listing or acceleration, the reduction 
requirements take effect not more than 
one year following listing or 
acceleration. The Agency proposed that 
the listing and acceleration will take 
effect January 1,1994. The Agency 
therefore is seeking this information 
now in order that it may propose 
production and consumption 
allowances, take and consider 
comments on the proposal, and 
thereafter promulgate such allowances 
by the appropriate time.
A. A ffected Companies and Years 
Covered

Only companies or persons that 
produced, imported, exported, 
destroyed, and transformed CFC-11,12, 
113,114,115 (class I, group I) in the 
first six months of 1989, methyl 
bromide (proposed class I, group VI) in 
1991, HBFCs (proposed class I, group 
VII) in 1989 and 1991, and HCFCs (class 
II) in 1989 and 1992 (within three 
months of the end of the calendar year) 
are required to submit the information 
required in section III.D. ( EPA has 
through rulemaking divided ozone 
depleting chemicals into class I and 
class II chemicals. Class I is further 
divided into Groups I-VII. See section
III.B for the complete list of chemicals 
covered by this request).
B. Controlled Substances Covered by the 
Request

The request covers the following 
chem icals:
(1) Class I, group I

CFCb-Trichlorofluoromethane (CFC-11) 
CCh-Dichlorodifluoromethane (CFC-12T 
CCb-CCIFrTrichlorotrifluoroethane (CFC* 

113)
CF^-CClFrDichlorotetrafluoroethane

(CFC-114)
CClF2-CF3-(Mono) 

Chloropentafluoroethane (CFC-U5)
(2) Proposed class I, group VI 

CH3Br Methyl Bromide
(3) Class II. HCFCS 

CHFC12 (HCFC-21)
CHF2C1 (HCFC-22)
CH2FC1 (HCFC-31)
C2HFCL, (HCFC-121)
C2HF2C13 (HCFC-122)
C2HF3C12 (HCFC-123)
CHC12CF3 (HCFC-123)
C2HF4C1 (HCFC-124)
CHFCICF3 (HCFC-124)
C2H2FCl3 (HCFC-131)
C2H2F2C12 (HCFC-132)
C2H2F3C1 (HCFC-133)
C2H3FC12 (HCFC-141)
CHjCFCb (HCFC-141b)
CbHsF^ (HCFC-142)
CHsCFzCl (HCFC-142b)
C ^ F C I (HCFC-151)
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CjHFOs (HCFC-221)
C3HF2CI5 (HCFC-222)
C3HF3CU (HCFC-223)
C3HF4CI3 (HCFC-224)
C3HF5CI2 (HCFC-225) 
CF3CF2CHCI2 (HCFC-225ca) 
CF2CICF2CHCIF (HCFC-225cb) 
C3HF6C1 (HCFC-226)
C3H2F a 5 (HCFC-231)
C3H2F2CI4  (HCFC-232)
C,H2F3Cl3 (HCFC-233)
C3H2F4a 2  (HCFC-234)
C3H2F5CI (HCFC-235)
C3H3FCU (HCFC-241)
C3H3F2CI3 (HCFC-242)
C3H3F3CI2 (HCFC-243)
C3H3F4a  (HCFC-244)
C3H4FQ3 (HCFC-251)

I CjR.FzQi (HCFC-252)
C3H4F3a  (HCFC-253)
C3H5FCL2 (HCFC-261)
C3H5F2a  (HCFC-262)
C3H6Fa (HCFC-271)

(4) Proposed class I, group VII, HBFCs 
CHFBr2 - -
CHF2Br (HBFC-22B1)
CH2FBr • . i x
C2HFBr4 ' ■ : * V- -, -  - .i- ^  -
CîHFzBrs 
CzHF^r
C2H2FBr3 , ' ' ' '
C2H2F2Br2
CîHjFjBr
C2H,FBr2
C2HjF2Br %
CjlLFBr
C3HFBr6C3HF2Br3
C3HF3Br4
C3HF4Br3
C3HFsBr2
CîHFsBr
CjHiFBrj
C3H2F2Br4
C3H2F3Br3
C3H2F4Br2
C3H2F4Br2
C3H2F5Br
C3H3FBr4
C3HîFBr4
C3H3F2Br3
C3H3F3Br2
C3H3F4Br
CsFUFBrs

CsRtFsBr
C3HsFBr2
C3H5F2Br
ÇjHôFBr

Definitions
The definitions used in this request 

either those provided in regulations 
^7 FR 33754) or are those proposed (58 
K15014). In order to clarify mis 

fenUesî’ Agency intends to use the 
ollowing definitions to calculate 

company specific allowances as well as 
optional levels of production and
consumption.
. As used in this request for 
^formation, the term:

1 ’ Controlled Substance, defined in 58 
«•*«?**’ means any substance listed in 
psrt III C. of this notice, whether 
Xlstmg alone or in a mixture, but

excluding any such substance or 
mixture that is in a manufactured 
product other than a container used for 
the transportation or storage of the 
substance or mixture. Any amount of a 
substance listed above which is not part 
of a use system containing the substance 
is a controlled substance. If a substance 
or mixture must first be transferred from 
a bulk container to another container, 
vessel, or piece of equipment to realize 
its intended use, the substance or 
mixture is a controlled substance. The 
inadvertent or coincidental creation of 
insignificant quantities of a substance 
listed above during a chemical 
manufacturing process, resulting from 
unreacted feedstock or from the 
controlled substance’s use as a process 
agent present in a chemical substance 
being manufactured as a trace impurity 
is not deemed a controlled substance.

2. Production, defined in 58 FR 
15014, means the manufacture of a 
substance from any raw material or 
feedstock chemical, but does not 
include:

(1) The manufacture of a controlled 
substance that is subsequently 
transformed;

(2) The reuse or recycling of a 
controlled substance, or

(3) Amounts that are destroyed by the 
approved technologies.

Production includes spilled or vented 
controlled substances equal to or in 
excess of one hundred pounds per 
event

3. Destruction, defined at 58 FR 
15014, means the expiration of a 
controlled substance that does not result 
in a commercially useful end- product 
using one or more of the following 
controlled processes:

(1) Liquid injection incineration,
(2) Reactor cracking,
(3) Gaseous/fume oxidation,
(4) Rotary kiln incinerators,
(5) Cement kilns.
4. Export, means the transport of 

virgin controlled substances from inside 
the United States or its territories to 
persons outside the United States or its 
territories, excluding United States 
military bases and ships for on-board 
use. The data submission should 
separate used and recycled controlled 
substances from virgin substances.

5. Exporter, defined at 57 FR 33754, 
means the person who contracts to sell 
controlled substances for export or 
transfers controlled substances to his 
affiliate in another country.

6. Import, defined at 57 FR 33754, 
means to land on, or bring into, or 
introduce into, or attempt to land on, or 
introduce into any place subject to the 
jurisdiction of the United States 
whether or not such landing, bringing,

or introduction constitutes an 
importation within the meaning of the 
customs laws of the United States, with 
the following exceptions:

(1) Off-loading used or excess 
controlled substances or controlled 
products from a ship during servicing,

(2) Bringing controlled substances 
into the U. S. from Mexico where the 
controlled substance had been admitted 
into Mexico in bbnd and was of U.S. 
origin.

7. Importer, means the first United 
States owner of the imported controlled 
substances who is a supplier to a 
member of the domestic industry that 
uses the controlled substances. 
Generally the “importer of record” on 
the U.S. Customs document is in fact 
the importer under this definition. 
However, there are cases where the 
importer of record is a customs broker 
or agent acting on behalf of the first U.S. 
owner. This definition is used for the 
allocation of baseline allowances. 
However, the Agency has proposed a 
definition of importer that will apply 
during the operation of the program.
The first U.S. owner only applies to the 
allocation of baseline allowances.

8. Transform, defined at 57 FR 33754, 
means to use and entirely consume 
(except for trace quantities) a controlled 
substance in the manufacture of other 
chemicals for commercial purposes.

9. Quarantine or pre-shipment use, 
means the use of methyl bromide as a 
fumigant prior to or during the 
shipment of goods or commodities.
D. Data Required

EPA is requiring that each affected 
company provide data on the quantity 
of each of the controlled substances that 
it produced, imported, exported, 
destroyed, or transformed as defined 
under IB. B.

Producers who manufactured one or 
more of the substances listed in section
III. B. from raw material or feedstock are 
required to submit:

• Name, address and telephone number of 
a company contact;

• The amount (in kilograms) of each listed 
substance it produced in the United States or 
its territories and the location of its 
production, as well as documentation of its 
production.

• Production reports on volume produced. 
Monthly plant records may be submitted.

Companies that produced and then 
transformed one or more of the 
substances listed in m. B. as feedstock 
chemicals are required to submit, in 
addition to their production report:

• The amount (in kilograms) of each listed 
substance used and entirely consumed as a 
chemical intermediary in the production of 
another chemical. Documentation supporting
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the submission of production and 
transformation levels could include 
production statements used for other 
reporting purposes or similar information.

Companies that purchased and then 
transformed one or more of the 
substances listed in III. B. as feedstock 
chemicals are required to submit:

• Name, address and telephone number of 
company a contact;

• The amount (in kilograms) of each listed 
substance it transformed as a chemical 
intermediary in the production of another 
chemical;

• Copies of invoices or receipts 
documenting the purchase of the listed 
substance by the reporting company; and

• Description of the commercial use of the 
resulting chemical;

• Name of the company that produced the 
feedstock chemical.

Importers of controlled substances 
listed in section IB. B. are required to 
submit:

• Name, address and telephone number of 
a company contact;

• The amount (in kilograms) of each of the 
listed substances which it imported into the 
United States or its territories, and for each 
shipment the Entry Number, Employer 
Identification Number (EIN) or importer 
number, the designated "importer of record" 
on the U.S. Customs Entry Summary Form, 
commodity code, the date of entry and die 
country in which it was produced; and

• Copies of the Entry Summary Form for 
each shipment (if these are unavailable, other 
official papers documenting the import may 
be substituted).

Exporters, including producers, of 
controlled substances listed in section
III. B. are required to submit:

• Name, address and telephone number of 
a contact;

• The amount (in kilograms) of each of the 
listed substances which in 1989 it exported 
from the United States or its territories, and 
for each shipment, the producer of the 
chemical, the date and port of exit, the EIN, 
the commodity code, end the country of final 
destination; and

• Copies of the invoices documenting the 
purchase of the chemical from the producer, 
and the shipper’s export declaration, invoices 
or bills of lading for each shipment 
documenting the exported volume and date 
of the listed substance.

Companies who destroyed the 
controlled substances listed under HI B, 
2, and 3 of this notice are required to 
submit:

• Name, address, and telephone number of 
a contact;

• The amount (in kilograms) of each of the 
listed substance it destroyed in the United 
States;

• description of the destruction technology 
employed;

• The name of the source of the controlled 
substance.

Companies that produced, imported, 
exported, destroyed, or transformed 
methyl bromide:

*The amount of the compound that was 
sold or used as a fumigant for quarantine or 
preshipment purposes.

IV. Confidentiality of Information 
Submitted

Companies responding to section 114 
information requests may assert a claim 
of business confidentiality for any of the 
information the company submits. As 
explained in detail below, however, the 
Clean Air Act without exception 
compels the public disclosure of certain 
data when it establishes a regulatory 
limit, such as a baseline for a newly 
listed substance under Title VI of the 
Act, such as methyl bromide and 
HBFCs. Since such baselines are a 
reflection of companies* production and 
consumption and since tne baselines for 
individual companies will be published 
in the Federal Register, it is likely that 
information that may otherwise be 
considered confidential will be released. 
Congress specified that allowances be 
based on companies' individual 
production and consumption levels. 
Therefore, upon promulgation of a final 
rule listing these substances, the Agency 
behoves that this information clearly is 
not entitled to treatment as confidential 
business information (CBI). See 40 CFR 
2.208(d).

It is less clear whether the Act 
compels disclosure of this information 
prior to the final listing rule. However, 
even prior to promulgation of the final 
listing of methyl bromide and HBFCs, 
the Agency may propose production 
and consumption allowances in order 
that the allowances may be effective at 
the time the rule adding these 
substances to the list is promulgated. 
Pursuant to 40 CFR 2.301(g), EPA is 
hereby notifying companies submitting 
data pursuant to this request that the 
Agency is considering making each 
company’s allowances available to the 
public as "relevant to a proceeding 
under the Act." Specifically, the Agency 
is considering making this information 
available in connection with the 
proceeding to list methyl bromide and 
HBFCs as class I substances and to 
assign production and consumption 
allowances for these chemicals.
A. Compulsory Disclosure fo r  Newly 
Listed Substances (Methyl Bromide and 
HBFCs)

The Agency has previously taken the 
position that a CBI claim is inapplicable 
to information received pursuant to a 
statute which mandates—without 
exception—that such information be 
available to the public. See Marine

Protection Research and Sanctuaries A 
of 1972 (MPRSA) section 104(f), 33 
U.S.C. § 1414(f) 2; 40 CFR 2.309(d) 
("Pursuant to section 104(f),... no 
information to which this section 
applies is eligible for confidential 
treatment.”); 4 1 FR 36902 (Sept, 1, 
1976), as amended at 43 FR 4005 (Sept 
8,1978). The preamble to the proposée 
EPA rules for handling of CBI explaine 
that the MPRSA "affirmatively require! 
that information be made available to | 
the public notwithstanding any 
confidentiality claim," and that the 
MPRSA public availability would 
override an entitlement to confidential 
treatment under another statute. (40 FI 
21987, 21991, (May 20,1975)) It is 
pointless to treat information as CBI or 
to undertake regulatory procedures to 
disclose CBI where the statute directlyj 
requires that specific information be 
disclosed. As explained below, the 
Clean Air Act compels the Agency to 
disclose specific information related to 
the establishment of limits on ozone 
depleting substances such as methyl 
bromide and HBFCs. Therefore, the 
Agency need not follow the part 2, 
subpart B procedures governing 
disclosure of CBI "relevant to a 
proceeding" under section 114(c) ofthj 
Act.

The relevant provisions of titles ID j 
and VI of the Clean Air Act leave the 
Agency no choice but to disclose 
company and chemical specific 
production and consumption 
allowances for a newly listed substanci 
Sections 604 and 607 together require ! 
that EPA issue company and chemical 
specific allowances for production and 
consumption of newly listed substance 
Section 604—subject to acceleration 
under section 606 or extension under 
section 602(d)—imposes production an 
consumption limits on each company 
based on the company’s baseline year 
production and consumption of newly 
listed substances. A company is limite« 
to a specific percentage of its baseline 
year production and consumption of a 
particular chemical. Section 607 
requires EPA to "promulgate rules. • • 
providing for the issuance of 
allowances" for the production and 
consumption of listed substances. 
Under this provision, EPA is to issuei 
specific allowances in accordance with 
production and consumption limits. 
Particularly where allowances are

2 Section 104(f) of the MPRSA provides, in
relevant part: Information received by the
Administrator (of EPA) or the Secretary (of in® 
Army), as the case may be, as part of any 
application or in connection with any P®*®1. , 
granted under this subchapter shall be avatar»® j 
the public as a matter of public record, at ev&J 
stage of the proceeding.
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issued for a single newly listed 
substance such as methyl bromide, 
disclosure of a company’s allowances 
based on 1991 production and 
consumption levels would disclose 
what might ordinarily be considered 
CBI. , >

Congress drafted sections 604 and 607 
against the regulatory backdrop of EPA’s 
regulations implementing the Montreal 
protocol under existing Clean Air Act 
authority (formerly section 151(b)). The 
Agency implemented the Protocol 
production and consumption limits 
through rulemaking establishing . 
company specific allowances. See 53 FR 
30566 (1989)(implementing Montreal 
Protocol and allotting production and 
consumption allowances to producers 
and importers). The adoption of sections 
604 and 6d7 in the 1990 Amendments 
indicates that Congress intended to 
continue the Agency’s company specific 
approach. Section 604 requires that 
production and consumption limits 
apply on a company specific basis; 
Section 607 requires that allowances be 
based on these company specific limits. 
The Agency’s current regulations under 
section 607 comport with this approach. 
See 56 FR 9518 (March 6.
1991 )(temporary final rule 
implementing 1991 production and 
consumption limits under section 604); 
56 FR 49548)(Sept, 3 0 ,1991)(Regulation 
to implement 1992 and later production 
and consumption limits under section 
604); 57 FR 33754)(July 30,1992). Title 
VI calls for issuance of company and 
chemical specific allowances for listed 
substances.

Further, under section 307(d)(1), the 
public participation and disclosure 
provisions apply to ’’promulgation or 
revision of regulations under Title VI.” 
Therefore, the allowances in this case 
must be published for public comment 
in order to be legally binding and 
enforceable. In addition, under section 
307(d)(3), the Agency is obligated to 
include the factual basis for the 
allowances in the docket for the 
rulemaking and to include a summary of 
the factual data in the statement of basis 
and purpose for the proposed and final 
rule.

The Act’s citizen suit provision 
further confirms that Congress intended 
Title VI production and consumption 
limits to be disclosed to the public. 
Section 304 authorizes “any person” to 
commence a civil action alleging a 
violation of an emission standard or 
limitation under the Act. Section 304(f) 
defines ’’emission standard or limitation 
under this Act” to include inter alia, “a 
schedule or time table of compliance, 
emission limitation, standard of 
performance or emission standard,” and

thus includes Title VI production and 
consumption limits. Public disclosure of 
company specific and chemical specific 
production and consumption limits is 
necessary for citizens to challenge 
violations of these limits.

Because the title VI and section 307(d) 
schemes provide no exceptions to 
compulsory disclosure, once methyl 
bromide and HBFCs are listed, 
production and consumption 
allowances cannot be treated as CBI.
B. D isclosure Pursuant to 40 CFR 
2.301(g)

It is not clear that the Act compels 
disclosure of production and 
consumption allowances before the 
newly listed chemicals are finally added 
to the phaseout listings. Nevertheless, 
the Agency believes it may be 
appropriate to propose production and 
consumption allowances prior to 
finalizing the listing in order that the 
allowances may be applicable at the 
time that the final listing is 
promulgated. The Agency believes the 
allowances may be disclosed in such a 
proposal.

Section 114(c) of the Clean Air Act 
specifies that information obtained 
pursuant to section 114(a) is ordinarily 
to be available to the public. However, 
that subsection provides that the 
Administrator is to treat such 
information as CBI upon a showing that 
the information is entitled to trade 
secret protection. Finally, that 
subsection specifies that even CBI may 
be disclosed ’’when relevant in any 
proceeding under this Act.”

EPA regulations governing disclosure 
of CBI under section 114 of the Act 
define "proceeding” to include "any 
rulemaking. . . conducted by EPA 
under the A ct.. . .” 40 CFR 2.301(a)(4). 
EPA’s preliminary conclusion is that 
section 114(c) authorizes disclosure of 
production and consumption 
allowances for the newly listed 
substances for each company, even if 
CBI is thereby disclosed. As discussed 
above, these allowances are not only 
relevant but central to the rulemaking, 
including a proposal, to establish 
production and consumption limits for 
methyl bromide, HCFCs and HBFCs.

EPA believes it is appropriate to 
notify submitters here of procedures 
that will be followed under independent 
regulations to address CBI concerns in 
connection with information submitted. 
Pursuant to 40 CFR 2.301(g)(2), 
submitters have an opportunity to 
comment on EPA’s consideration of 
whether to release CBI information. 
Comments should be sent to Peter Voigt, 
U.S. EPA, 6205J, Stratospheric 
Protection Division, 401 M St., SW.,

Washington DC 20460. Comments must 
be mailed within 45 days of the 
publication of this notice. After 
consideration of any timely comments 
received, the Office of General Counsel 
will make a final determination 
regarding the relevance of the 
allowances to the rulemaking on the 
newly listed substances before the final 
listing, and the Office of Atniospheric 
Programs will determine whether 
publication of the allocations at this 
time is in the public interest. If EPA 
decides to publish the allowances before 
the final listing of these substances, the 
Agency will notify the affected 
companies at least five days before the 
allowances are published. If a company 
fails to assert a claim of confidentiality 
when submitting information to the * 
Agency, the data maybe made available 
to the public even before a final listing 
without further notice to the company.
C. A nalytical Support to the Agency

The Agency will arrange for analytical 
support under a contract with a private 
organization. This organization will be 
designated the Authorized 
Representatives of the Administrator of 
the U.S. Environmental Protection 
Agency for the purpose of assisting EPA 
in the development and implementation 
of national regulations for the protection 
of stratospheric ozone.

The Authorized Representatives, may 
have access to any information received 
by the Stratospheric Protection Division 
within the Office_of Atmospheric 
Programs for use in reviewing the need 
for possible control of any substance, 
practice, process or activity which may 
reasonably be anticipated to affect 
stratospheric ozone. In general, this 
information will pertain to the 
feasibility and costs of achieving 
controls and baseline data for 
production, imports, and exports. Some 
of this information may be claimed as 
confidential business information. 
Access to such information is necessary 
in order that the designated contractor 
may carry out work required by the 
contract. Please call Peter Voigt, (202) 
233-9185, or ICF Inc., (202) 862-1100, 
contract number 68 D 30021, to obtain 
information on the designated 
contractor.

Authorized Representatives of the 
Administrator are subject to the 
provisions of 42 U.S.C. 7414(c) 
representing confidential business 
information as implemented by 40 CFR 
2.301(h).
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V. Additional Information 
Paperwork R edaction Act

As required by section 35.04 of the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq., EPA has submitted an 
information collection request to the 
Office of Management and Budget for 
review. The recordkeeping and 
reporting requirements contained in this 
rulemaking were approved by the Office 
of Management and Budget under 
control number 2060-0170.

The public reporting burden for this 
one-time collection of information is 
estimated to average 8 hours per 
response. This estimate includes the 
time needed to review the existing data 
sources, gather the data needed and 
review the collection of information.
The maximum estimated number of 
respondents is 45, placing the estimated 
total burden on respondents at 360 
hours.

Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
Chief, Information Policy Branch, PM- 
223, U.S. EPA, 401 M St., SW.. 
Washington, DC 20460: and to 
Paperwork Reduction Project, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503.
List of Subjects
40 CFR Part 9

Reporting and recordkeeping 
requirements.
40 CFR Part 82

Administrative practice and 
procedure, Air pollution control, 
Chemicals, Chlorofluorocarbons,
Exports, Imports, Ozone layer,
Reporting and recordkeeping 
requirements, Stratospheric ozone.

Dated: July 15,1993.
Robert D. Brenner,
Acting Assistant Administrator, Office o f Air 
and Radiation.

Title 40, chapter I of the Code of 
Federal Regulations is amended as 
follows:

PART »-{AMENDED]
1. The authority citation for part 9 

continues to read as follows:
Authority: 7 U.S.C 135 et seq., 136-136y;

15 U.S.C. 2001, 2003. 2005, 2006, 2601-267r; 
21 U.S.C 331 j, 346a, 348; 31 U.S.C. 9701; 33 
U.S.C 1251 et sec., 1311,1313d, 1314,1321, 
1326,1330,1344,1345(d) and (e). 1361; E.O. 
11735, 58 FR 21243, 3CFR, 1971-1975 Comp, 
p. 973; 42 U.SC 241. 242b, 243, 246.30Qf, 
300g, 300g-l, 300g—2, 300g-3, 300g-4, 300g- 
5, 300g—6. 300J-1, 300j-2, 300}-3, 300J-4,

300j -9 ,1857 et seq., 6901-6992k, 7401- 
77671q, 7542, 9601-9657,11023,11048.

2. Section 9.1 is amended by adding 
a new entry to the table under the 
indicated heading to read as follows:

S 9.1 OMB approval« under the Paperwork 
Reduction Act
dr *  *  *  *

40 CFR citation OMBcontrol

Protection of Stratospheric 
Ozone:

82.21 ________________  2060-0170

PART 82—PROTECTION OF 
STRATOSPHERIC OZONE

3. The authority citation for part 82 
continues to read as follows:

Authority: 42 U.S.C. 7671—7671q.
4. Section 82.21 is added to read as 

follows:

§ 82321 Baseline data collection for newly 
Hated chemicala.

(a) This section applies only to any 
individual or legal entity who engaged 
in any of the following activities in their 
respective years involving any of the 
controlled substances specified in
§ 82.3(i).

(1) Individuals or entities that 
produced, imparted, exported, 
destroyed, or transformed CFC-11,12, 
113,114,115 (class I, group I) in the 
first six months of 1989;

(2) Individuals or entities that 
produced, imported, exported, 
destroyed, or transformed methyl 
bromide (proposed class I, group VI) in 
1991;

(3) Individuals or entities that 
produced, imported, exported, 
destroyed, or transformed HBFCs 
(proposed class I, group VII) in 1989 and 
1991; and

(4) individuals or entities that 
produced, imported, exported, 
destroyed, or transformed HCFCs (class 
II) in 1989, and 1992 (within three 
months of the end of the calendar year) 
are required to submit the information 
required in § 82.21 (d).

(b) As used in this request in this 
section the term:

(1) Controlled Substance means any 
substance listed in § 82.21 (c), whether 
existing alonB or in a mixture, but 
excluding any such substance or 
mixture that is in a manufactured 
product other than a container used for 
the transportation or storage of the

substance or mixture. Any amount o f  a 
substance listed above which is not part 
of a use system containing the substance 
is a controlled substance. If a substance 
or mixture must first be transferred from 
a bulk container to another container, 
vessel, or piece of equipment to realize 
its intended use, the substance or 
mixture is a controlled substance. The 
inadvertent or coincidental creation o f 
insignificant quantities of a substance 
listed above during a chemical 
manufacturing process, resulting from  
unreacted feedstock or from the 
controlled substance’s use as a process 
agent present in a chemical substance 
being manufactured as a trace impurity 
is not deemed a controlled substance.

(2) Production m eans the manufacture 
of a substance from any raw material or 
feedstock chemical, but does not 
include:

(i) The manufacture of a controlled 
substance that is subsequently 
transformed;

(ii) The reuse or recycling of a 
controlled substance; or

(iii) Amounts that are destroyed by 
the approved technologies.
Production includes spilled or vented 
controlled substances equal to or in 
excess of one hundred pounds per 
event.

(3) Destruction means the expiration 
of a controlled substance that does not 
result in a commercially useful end- 
product using one or more of the 
following controlled processes:

(i) Liquid injection incineration;
(ii) Reactor cracking;
(iii) Gaseous/fume oxidation;
(iv) Rotary kiln incinerators; and
(v) Cement kilns.
(4) Export means the transport of 

virgin controlled substances from inside 
the United States or its territories to 
persons outside the United States or its 
territories, excluding United States 
military bases and ships for on-board 
use.

(5) Exporter means the person who 
contracts to sell controlled substances 
for export or transfers controlled 
substances to his affiliate in another 
country.

(6) Im port means to land on, or bring 
into, or introduce into* or attempt to 
land on, or introduce into any place 
subject to the jurisdiction of the United 
States whether or not such landing, 
bringing, or introduction constitutes an 
importation within the meaning of the 
customs laws of the United States, with 
the folio wine exceptions:

(i) Off-loading used or excess 
controlled substances or controlled 
products from a ship during servicing; 
and

(ii) Bringing controlled substances 
into the U. S. from Mexico where the
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controlled substance had been admitted 
into Mexico in bond mid was of U.S. 
origin.

(7) Im porter means the first United 
States owner of the imported controlled 
substances who is a supplier to a 
member of the domestic industry that 
uses the controlled substances.

(8) Transform  means to use and 
entirely consume (except for trace 
quantities) a controlled substance in the 
manufacture of other chemicals for 
commercial purposes.

(9) Quarantine o r pre-shipm ent use 
means the use of methyl bromide as a 
fumigant prior to or during the 
shipment of goods or commodities.

(c) This section applies to the 
following controlled substances:
(1) Class I, group 1

CFCl-rTrichlorofluoromethane (CPC-11) 
CCl2-Dich}orodifluoromethane (CPC-12) 
(£12-CC1F2-Trichlorotriiluoroethane (CFC- 

113)
CF2Cl-CClf2-Dichlorotetrafluoroethane

(CPC-114)
CClFrCF3-(Mono)

Chloropentafluoroethane (CFC-115)
(2) Proposed class I, group VI 

CH3Br Methyl Bromide
(3) Class H, HCFCS

CHFCli 
CHFjCl 
CH2FC1 
C2HFCU 
C2HF2a 3 
C2HF3Q 2 
CHC12CF3 
C2HF4a  
CHFC1CF, 
C^FQ, 
CzHaFjGb 
C2H2F3C1 
C2H3FC1j 
ch3cfci2 
C2H3F2C1 
CHjCFja
c w a
CjHFO« 
C3HF2a ,  
C3HF3Cl4 
C3HF4C13 
C3HF3C12 
CF3CF2CHC12

(HCFC-21)
(HCFC-22)
(HCFC-31)
(HCFC-121)
(HCFC-122)
(HCFC-123)
(HCFC-123)

(HCFC-124)
(HCFC-124)

(HCFC-131)
(HCFC-132)

(HCFC-133)
(HCFC-141)
(HCFC-141b)

(HCFC-142)
(HCPC-142b)

(HCFC-151)
(HCFC-221)
(HCFC-222)
(HCFC-223)
(HCFC-224)
(HCFC-225)

(HCPC-225ca)
CPzCICFjCHaF (HCFC-225cb) 
C3HFftCl (HCFC-226)
C3H2F a 5 (HCFC-231)
C3H2F2CL, (HCFC-232) 
C3H2F3C13 (HCFC-233)
C3H2F4Q 2 (HCFC-234)
CsH ĵCl (HCFC-235)
C3H3FCU (HCFC-241)
C3H3F2C13 (HCFC-242)
C3H3F3a 2 (HCFC-243)
C3H3F4Q (HCFC-244)
CsfhFClj (HCFC-251) 
t;3H4F2Cl2 (HCFG-252)
CaHiFjCl (HCFC-253)
CïHsFC12 (HCFC-261)
CjHjFjCI (HCFC-262)

Î4l£6Fa (HCFC-271)
' [imposed class I, group VII, HBFCs 

CHFBr2
CHPjBr (HBFC-22B1)

CH2FBr
C2HFBr4
C2HF2Br3
C2HF4Br
C2H2FBr3
C2H2F2Br2
CiHjFjBr
CjHjFBra
CiHsFîBr
CjHtFBr
C3HFBr6C3HF2Br3
C3HF3Br4
C3HF4Br3
C3HF3Br2
CjHFftBr
C3H2FBr3
C3H2F2Br4
C3H2F3Br3
C3H2F4Br2
C3H2F4Br2
C3H2F5Br
C3H3FBr4
C3H3FBr4
C3H3F2Br3
C3H3F3Br2
C3H3F4Br
C3H»FBr3
CjlUF^ra
CjH^iBr
C3H3FBr2
C3H3F2Br
CaHftFBr
(d) Individuals and legal entities 

meeting the conditions set forth in 
§ 82.21(a) must submit the following 
information:

(1) Producers, as defined in § 82.21(a) 
who manufactured one or more of the 
substances listed in § 82.21(c) from raw 
material or feedstock are required to 
submit:

(1) Name, address and telephone 
number of a company contact;

(ii) The amount (in kilograms) of each 
listed substance it produced in the 
United States or its territories and the 
location of its production; and

(iii) Copies of plant production 
reports on volume produced, if 
available.

(2) Individuals or legal entities that 
transformed, as defined in § 82.21(b), 
controlled substances listed in § 82.21(c) 
are required to submit:

(i) Name, address and telephone 
number of a company contact;

(ii) The amount (in kilograms) of each 
listed substance in § 82.21(c) used and 
entirely consumed as a chemical 
intermediary;

(iii) Copies of plant production 
reports on volume produced, if 
available;

(iv) Copies of invoices or receipts 
documenting the purchase of the listed 
substance by the reporting company, if 
the reporting company is not the 
producer, if available;

(v) Description of the commercial use 
of the resulting chemical; and

(vi) Name o f the company that 
produced the feedstock chemical.

(3) Importers are required to submit:
(i) Name, address and telephone 

number of a company contact;
(ii) The amount (in kilograms) of each 

of the listed substances which it 
imported into the United States or its 
territories, and for each shipment the 
Entry Number, Employer Identification 
Number (EIN) or importer number, the 
designated "importer of record” on the 
U.S. Customs Entry Summary Form, 
commodity code, its date of entry and 
the exporting country; and

(iii) Copies of the Entry Summary 
Form for each shipment (if these are 
unavailable, other official or business 
papers documenting the import may be 
substituted).

(4) Exporters are required to submit:
(i) Name, address and telephone 

number of a contact;
(ii) The amount (in kilograms) of each 

of the listed substances which in 1989 
it exported from the United States or its 
territories, and for each shipment, the 
producer of the chemical, the date and 
port of exit, the EIN, the commodity 
code, and the country of final 
destination; and

(iii) Copies of the invoices 
documenting the purchase of the 
chemical from the producer, if 
applicable, and the shipper’s export 
declaration, invoices or bills of lading 
for each shipment documenting the 
exported volume and date of the listed 
substance.

(5) Individuals and legal entities who 
destroyed, as defined in § 82.21(a), the 
controlled substances listed in § 82.21(c) 
must submit:

(i) Name, address, and telephone 
number of a company contact;

(ii) The amount (in kilograms) of each 
of the listed substance it destroyed in 
the United States;

(iii) The description of the destruction 
technology employed; and

(iv) The name of the source of the 
controlled substance.

(6) Individuals that produced, 
imported, exported, destroyed, or 
transformed methyl bromide, as defined 
in § 82.21(b) must report the amount of 
the compound that was sold or used as 
a fumigant for quarantine or 
preshipment purposes.

(e) Information required by this 
section must be submitted to EPA by 
September 10,1993. Reports should be 
addressed to Peter Voigt, 6205J, 
Stratospheric Protection Division, Office 
of Air and Radiation, Environmental 
Protection Agency, 401 M St., SW, 
Washington, DC 20460.

(f) Failure to submit this information 
by this date shall be a violation of 
section 114 of the Clean Air Act and 
may invalidate future claims for
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allocation rights to produce or import 
chemicals produced or imported 
controlled substances listed in 
§ 82.21(c).
(FR Doc. 93-17713 Filed 7-26-93; 8:45 am]
BILLING CODE 8S60-50-P

40 CFR Part 52 
[WA-6-1-5519; FRL-4679-2]

Approval and Promulgation of State 
Implementation Plans; Washington
AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.

SUMMARY: Environmental Protection 
Agency (EPA) proposes approval of the 
state implementation plan (SIP) 
submitted by the State of Washington 
Department of Ecology (Ecology) for the 
purpose of bringing about the 
attainment of the national ambient air 
quality standards (NAAQS) for 
particulate matter with an aerodynamic 
diameter less than or equal to a nominal 
10 micrometers (PMio). Implementation 
plan submittals were made by Ecology 
on February 17,1989 and November 15, 
1991 to satisfy certain federal Clean Air 
Act requirements for an approvable 
moderate PMio nonattainment area SIP 
for Thurston County, Washington. This 
action to approve this plan has the effect 
of making requirements adopted by the 
Ecology federally enforceable by EPA. 
EFFECTIVE DATE: September 27,1993. 
ADDRESSES: Written comments should 
be addressed to: Montel Livingston, SIP 
Manager, Air Programs Branch (AT- 
082), Environmental Protection Agency, 
1200 Sixth Avenue, Seattle, Washington 
98101.

Copies of the materials submitted to 
EPA may be examined during normal 
business hours at: Public Information 
Reference Unit, Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460; Environmental 
Protection Agency, Air Programs 
Branch, Docket # W A -6-1-5519,1200 
Sixth Avenue (AT-082), Seattle, 
Washington 98101; Washington 
Department of Ecology, 4450 Third 
Avenue, SE., Lacey, Washington 98504. 
FOR FURTHER INFORMATION CONTACT: 
George Lauderdale, Environmental 
Protection Agency, Air Programs Branch 
(AT-082), 1200 Sixth Avenue, Seattle, 
Washington 98101, (206) 553-6511.
SUPPLEMENTARY INFORMATION
1. Background

The Thurston County, Washington 
area was designated nonattainment for 
PMio and classified as moderate under

sections 107(d)(4)(B) and 188(a) of the 
Clean Air Act, upon enactment of the 
Clean Air Act Amendments of 1990.1 
See 56 FR 56694 (November 6,1991). 
The air quality planning requirements 
for moderate PMio nonattainment areas 
are set out in subparts 1 and 4 of part 
D, title I of the Act.* EPA has issued a 
"General Preamble” describing EPA’s 
preliminary views on how EPA intends 
to review SIPs and SIP revisions 
submitted under title I of the Act, 
including those state submittals 
containing moderate PMio 
nonattainment area SIP requirements. 
See generally 57 FR 13498 (April 16, 
1992); see also 57 FR 18070 (April 28, 
1992).

On March 12,1993, EPA announced 
its proposed approval of the moderate 
nonattainment area PMio SIP for 
Thurston County, Washington (58 FR 
13575-13579). In that rulemaking 
action, EPA described its interpretations 
of title 1 and its rationale for proposing 
to approve the Thurston County PMio 
SIP taking into consideration the 
specific factual issues presented.

Those states containing initial 
moderate PMio nonattainment areas 
(those areas designated nonattainment 
under section 107(d)(4)(B)) were 
required to submit, among other things, 
the following provisions by November 
15,1991:

1. Provisions to assure that reasonably 
available control measures (RACM) 
(including such reductions in emissions 
from existing sources in the area as may 
be obtained through the adoption, at a 
minimum, of reasonably available 
control technology (RACT)) shall be 
implemented no later than December 
10,1993;

2. Either a demonstration (including 
air quality modeling) that the plan will 
provide for attainment as expeditiously 
as practicable but no later than 
December 31,1994, or a demonstration 
that attainment by that date is 
impracticable;

3. Quantitative milestones which are 
to be achieved every three years and 
which demonstrate reasonable further 
progress (RFP) toward attainment by 
December 31,1994; and

> The 1990 Amendments to the Clean Air Act 
made significant changes to the Act. See Pub. L. No. 
101 -5 4 9 ,1 0 4  Stat 2399. References herein are to 
the Clean Air Act, as amended (“the Act”). The 
Clean Air Act is codified, as amended, in the U.S. 
Code at 42 U.S.C. sections 7401, et seq.

2 Subpart 1 contains provisions applicable to 
nonattainment areas generally and subpart 4 
contains provisions specifically applicable to PM
IO nonattainment areas. At times, subpart 1 and 
subpart 4 overlap or conflict. EPA has attempted to 
clarify the relationship among these provisions in 
the “General Preamble" and, as appropriate, in this 
action and supporting information.

4. Provisions to assure that the control 
requirements applicable to major 
stationary sources of PMio also apply to 
major stationary sources of PMio 
precursors except where the 
Administrator determines that such 
sources do not contribute significantly 
to PMio levels which exceed the 
NAAQS in the area. See sections 172(c), 
188, and 189 of the Act.

Additional provisions are due at a 
later date. States with initial moderate 
P M io  nonattainment areas were required 
to submit a permit program for the 
construction and operation of new and 
modified major stationary sources of 
P M io  by June 30,1992 (see section 
189(a)). Such states also must submit 
contingency measures by November 15, 
1993, which become effective without 
further action by the state or EPA, upon 
a determination by EPA that the area 
has failed to achieve RFP or to attain the 
P M io  NAAQS by the applicable 
statutory deadline (see section 172(c)(9) 
and 57 FR 13543-13544).
II. Response To Comments

EPA received only one comment on 
its March 12,1993, (58 FR 13575- 
13579) Federal Register proposal to 
approve the Thurston County moderate 
nonattainment area PMio SIP as a 
revision. An April 12,1993, letter from 
Ecology pointed out that the EPA 
incorrectly proposed to approve a 
Washington State regulation on open 
burning (Chapter 173-425 WAC) which 
bans all outdoor burning in all PMio or 
CO nonattainment areas. Ecology noted 
that the regulation has not been 
submitted to EPA as a SIP revision. 
After further review, EPA has 
determined that Ecology is correct, and 
that on January 15,1993 (58 FR 4579), 
EPA adopted the October 18,1990, 
version of Chapter 173—425 WAC. The 
1990 version is the most recently 
submitted and does not include the 
open burning ban in nonattainment 
areas. EPA will continue to include the 
October 18,1990 version in the 
Washington State Implementation Plan. 
The regulation is not relied on to attain 
or maintain the PMio standards, 
therefore not including an outdoor 
burning ban in the Thurston County SIP 
revision will not impact the 
approvability of the revision.
III. Today’s Action

Section 110(k) of the Act sets out 
provisions governing EPA’s review and 
processing of SIP submittals (see 57 FR 
13565-13566). In this action, EPA is  
approving revisions to the W a sh in g to n  
State Implementation Plan for the 
Thurston County PMio nonattainment 
area. SIP revisions were submitted to
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EPA on February 17,1989 and 
November 15,1991. EPA incorrectly 
referenced two letters from the 
Washington Department of Ecology as 
SIP revisions in the March 16,1993 
proposal. Letters dated December 26, 
1989 and April 3,1992 were actually 
additional discussion of previous SIP 
submittals. Since these letters were 
informational in nature, the SIP 
revisions were not altered and public 
review of the information was not 
necessary. EPA has determined that 
taken together the two SIP submittals 
(February 17,1989 and November 15,
1991) meet all of the applicable 
requirements of the Act due November 
15,1991 and November 15,1993. 
Among other things, the Washington 
Department of Ecology has 
demonstrated the Thurston County 
moderate PMio nonattainment area will 
attain the PMio NAAQS December 31,
1994.

EPA is approving the Thurston 
County, Washington nonattainment area 
contingency measure submitted by 
Ecology on November 15,1991. In that 
submittal Ecology requested a 
conditional approval for ¿he 
contingency measure. The regulation 
was subsequently adopted (January 3,
1992) and therefore EPA considers the 
contingency measure fully approved 
and part of the SIP.
IV. Administrative Review

This action has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 6,1989, the Office of 
Management and Budget waived Table 
2 and 3 SIP revisions (54 FR 2222) from 
the requirements of section 3 of 
Executive Order 12291 for a period of 
two years.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic and 
environmental lectors and in relation to 
relevant statutory and regulatory 
requirements.

Under 5 U.S.C. 605(b), I certify that 
this revision will not have a significant 
economic impact on a substantial 
number of small entities (See 46 FR 
8709).

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603

and 604. Alternatively, EPA may certify 
that tiie mle will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000.

SIP approvals under section 110 and 
subchapter I, part D of the CAA do not 
create any new requirements, bid 
simply approve requirements that the 
state is already imposing. Therefore, 
because the federal SIP-epproval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on any small entities affected. 
Moreover, due to the nature of the 
federal-state relationship under the 
CAA, preparation of a regulatory 
flexibility analysis would constitute 
federal inquiry into the economic 
reasonableness of state action. The CAA 
forbids EPA to base its actions 
concerning SIPs on such grounds.
Union E lectric Co. v. U.S.E.P.A., 427 
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C. 
7410(a)(2).

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by September 27, 
1993. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2)) (See 42 U.S.C. 7607 (b)(2))
List of Subjects in 40 CFR Part 52

Air pollution control, Carbon 
monoxide, Hydrocarbons, Incorporation 
by reference, Intergovernmental 
relations, Ozone, Volatile organic 
compounds.

Dated: June 29,1993.
Jim McCormick,
Acting Begional Administrator.

Note: Incorporation by reference of the 
Implementation Plan for the State of 
Washington was approved by the Director of 
the Office of the Federal Register on July 1, 
1982.

Part 52, chapter 1, title 40 of the Code 
of Federal Regulations is amended as 
follows:

PART 52-—[AMENDED]

1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q. 

Subpart WW—Washington

2. Section 52.2470 is amended by 
adding paragraph (c)(41) to read as 
follows:

S 52.2470 Identification of plan. 
* * * * *

(c) * * *
(41) On February 17,1989 and 

November 15,1991, the State of 
Washington Department of Ecology 
submitted PMio nonattainment area 
state implementation plan revisions for 
Thurston County, Washington.

(i) Incorporation by reference.
(A) February 17,1989 letter from 

Washington Department of Ecology to 
EPA Region 10 submitting the PMio 
nonattainment area state 
implementation plan for Thurston 
County, Washington.

(B) The PMiq nonattainment area state 
implementation plan for Thurston 
County, Washington, as adopted by the 
Washington Department of Ecology on 
February 8,1989.

(C) November 15,1991 letter from 
Washington Department of Ecology to 
EPA Region 10 submitting revisions to 
the PMio nonattainment area state 
implementation plan for Thurston 
County, Washington.

(D) Revision to the PMio 
nonattainment area state '  
implementation plan for Thurston 
County, Washington, as adopted by the 
Washington Department of Ecology on 
November 14,1991.
[FR Doc. 93-17777 Filed 7-26-93; 8:45 amj 
BILLING CODE 6560-50-P

40 CFR Part 52

[Region H Docket No. 117 NY 5-1-5810; 
FRL-4678-8]

Approval and Promulgation of 
Implementation Plans; Revision to the 
State of New York Implementation Plan, 
for Ozone

AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection 
Agency (EPA) is announcing the 
approval of a request by the State of 
New York to revise its State 
Implementation Plan (SIP) for ozone.
This revision was prepared by the New 
York State Department of 
Environmental Conservation to correct 
deficiencies in New York's SIP pursuant 
to a SIP call issued in 1988 and 
pursuant to section 182(a)(2)(A) of the
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Clean Air Act. The revision incorporates 
into New York’s SIP new Part 236, 
“Synthetic Organic Chemical 
Manufacturing Facility Component 
Leaks” and amended Part 200 “General 
Provisions” of Title 6 of the New York 
Code of Rules and Regulations. These 
regulations will result in additional 
reductions of emissions of volatile 
organic compounds.
EFFECTIVE DATE: This action will be 
effective August 26,1993.
ADDRESSES: Copies of the State 
submittal are available at the following 
addresses for inspection during normal 
business hours:
Environmental Protection Agency, Region II 

Office, Air Programs Branch, 26 Federal 
Plaza, Room 1034A, New York, New York 
10278

Environmental Protection Agency, Public 
Information Reference Unit, 401 M Street, 
SW., Washington, DC 20460 

New York State Department of 
Environmental Conservation, Division of 
Air Resources, 50 Wolf Road, Albany, New 
York 12233.

FOR FURTHER INFORMATION CONTACT: Mr. 
William S. Baker, Chief Air Programs 
Branch, Environmental Protection 
Agency, 26 Federal Plaza, Room 1034A, 
New York, New York 10278, (212) 264- 
2517.
SUPPLEMENTARY INFORMATION: 
Background

On December 14,1992, the 
Environmental Protection Agency (EPA) 
published in the Federal Register (57 
FR 59022) a Notice of Proposed 
Rulemaking concerning revisions to the 
New York State Implementation Plan 
(SIP) for ozone. These revisions added 
requirements to control volatile organic 
compound (VOC) emissions resulting 
from component leaks at synthetic 
organic chemical manufacturing 
industry facilities. The revision 
incorporates into New York’s ozone SIP 
new part 236, “Synthetic Organic 
Chemical Manufacturing Facility 
Component Leaks” and amended Part 

m 200 “General Provisions”, of Title 6 of 
the New York Code of Rules and 
Regulations which corrects a deficiency 
EPA identified with respect to the 
definition of volatile organic 
compounds.
Conclusion

The revisions and the rationale for 
EPA’s proposed approval were

explained in the notice of proposed 
rulemaking and will not be restated here 
since EPA’s final action does not differ 
from the proposed action. No public 
comments were received on the 
proposed action. Therefore, EPA is 
approving New York’s request to revise 
its SIP for ozone.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to a SIP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements.

Today’s action makes final the action 
proposed on December 14,1992. As 
noted elsewhere in this notice, EPA 
received no adverse public comment on 
the proposed action. As a direct result, 
the Regional Administrator has 
reclassified this action from Table 1 to 
Table 2 under the processing procedures 
established at 54 FR 2214, January 19, 
1989.

On January 6,1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and Table 3 SIP revisions from 
the requirements of section 3 of 
Executive Order 12291 for a period of 
two years (54 FR at 2222). EPA has 
submitted a request for a permanent 
waiver for Table 2 and Table 3 SIP 
revisions. OMB has agreed to continue 
the temporary wavier until such time as 
it rules bn EPA’s request.

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit within 60 days from 
date of publication. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See 307(b)(2)).

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons, 
Incorporation by reference, Ozone, 
Volatile organic compounds.

Dated: June 28,1993.
William J. Muszynski, P.E.,
Acting R egional Administrator.

Title 40, chapter I, part 52, Code of 
Federal Regulations is amended as 
follows:

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS

1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart HH—New York

2. Section 52.1670 is amended by 
adding new paragraph (c)(84) to read as 
follows:
§ 52.1670 Identification of plan. 
* * * * *

(c) * * *
* * * * *

(84) A revision to the New York State 
Implementation Plan (SIP) for 
attainment and maintenance of the 
ozone standard dated January 8,1992, 
submitted by the New York State 
Department of Environmental 
Conservation.

(i) Incorporation by reference.
(A) Amendments to part 200 of title 

6 of the Official Compilation of Codes, 
Rules, and Regulations of the State of 
New York, entitled "General 
Provisions” adopted on December 3, 
1991 and effective January 16,1992.

(B) New part 236 of title 6 of the 
Official Compilation of Codes, Rules, 
and Regulations of the State of New 
York, entitled "Synthetic Organic 
Chemical Manufacturing Facility 
Component Leaks” adopted on 
December 16,1991 and effective January
16,1992.

(ii) Additional material.
(A) January 8,1992 letter from 

Thomas Allen, to Conrad Simon, EPA, 
requesting EPA approval of the 
amendments to parts 200 and 236.

3. Section 52.1679 is amended by 
revising the entry for Part 200 and 
adding a new entry for part 236 to the 
table in numerical order to read as 
follows:
§ 52.1679 EPA—approved New York State 
regulations.
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New York state regulation {¡!¡te Latest EPA approved date Comments

Part 200, General Provisions ...

Part 236, Synthetic Organic 
Chemical Manufacturing Fa
cility Component Leaks.

1/16/92 [Insert date and citation of tNs 
notice].

1/16/92 [Insert date and citation o f this 
notice].

Redesignation of nonattainment areas to attainment areas 
(200.1(H)) does not relieve a source from compliance with 
previously applicable requirements as per letter of Nov. 13, 
1981 from H. Hovey, NYSDEC.

* * * 
Variances adopted by the State pursuant to Part 236.6(e)(3) 

become applicable only if approved by EPA as a SIP revi
sion.

(FR Doc. 93-17779 Filed 7-26-93; 8:45 amj
BILLING COOC 8560-50-P

40 CFR Part 52 
[WA8-1-5478; FRL-4674-1]

FOR FURTHER INFORMATION CONTACT: 
George Lauderdale, Air Programs 
Branch (AT-082), US Environmental 
Protection Agency, Region 10, Seattle, 
Washington 98101, (206) 553-6511.
SUPPLEMENTARY INFORMATION:

Approval and Promulgation of State 
Implementation Plana; Washington
AGENCY: Environmental Protection 
Agency.
ACTION: F i n a l  r u le .

SUMMARY: Environmental Protection 
Agency (EPA) is approving the State of 
Washington Implementation Plan 
revisions submitted for Kent, 
Washington, on November 5,1990 as 
revised by addenda submitted on 
December 27,1990 and November 15, 
1991 by the State of Washington 
Department of Ecology (WDOE). The 
purpose of the revisions is to bring 
about the attainment of the national 
ambient air quality standards (NAAQS) 
for particulate matter with an 
aerodynamic diameter less than or equal 
to a nominal 10 micrometers (PMio).
The implementation plan was submitted 
by WDOE to satisfy certain federal Clean 
Air Act requirements for an approvable 
moderate PMjo nonattainment area SIP 
for Kent, Washington. This action to 
approve this plan has the effect of 
making requirements adopted by the 
Washington Department of Ecology 
federally enforceable by EPA.
EFFECTIVE DATE: September 27,1993. 
ADDRESSES: Written comments should 
by addressed to: Montel Livingston, SIP 
Manager, United States Environmental 
Protection Agency, Air Programs Branch 
(AT-082), 1200 Sixth Avenue, Seattle, 
Washington 98101.

Copies of the State’s request and other 
information supporting this proposed 
action are available for inspection 
during normal business hours at the 
following locations: United States 
Environmental Protection Agency, Air 
Programs Branch, 1200 Sixth Avenue

of
j~082), Seattle, Washington 98K 

*̂ id State of Washington Departmer 
Ecology, 4450 Third Ave. SE, Lace) 
Washington 98504.

I. Background
The Kent, Washington area was 

designated nonattainment for PMio and 
classified as moderate under sections 
107(d)(4)(B) and 188(a) of the Clean Air 
Act, upon enactment of the Clean Air 
Act Amendments of 1990.1 See 56 FR 
56694 (November 6,1991). The air 
quality planning requirements for 
moderate PMio nonattainment areas are 
set out in subparts 1 and 4 of Part D, 
Title I of the Act.2 EPA has issued a 
"General Preamble” describing EPA’s 
preliminary views on how EPA intends 
to review SIP’s and SIP revisions 
submitted under Title I of the Act, 
including.those state submittals 
containing moderate PM|p 
nonattainment area SIP requirements. 
See generally 57 FR 13498 (April 16, 
1992); see also 57 FR 18070 (April 28, 
1992).

On March 16,1993, EPA announced 
its proposed approval of the moderate 
nonattainment area PMio SIP for Kent, 
Washington (58 FR 14194-14198). In 
that rulemaking action, EPA described 
its interpretations of Title 1 and its 
rationale for proposing to approve the 
Kent PMio SIP taking into consideration 
the specific factual issues presented.

Those states containing initial 
moderate PMio nonattainment areas 
(those areas designated nonattainment 
under section 107(d)(4)(B)) were 
required to submit, among other things,

* The 1990 Amendments to the Clean Air Act 
made significant changes to the Act. See Pub. L. No. 
101-549 ,104  Stat. 2399. References herein are to 
the Clean Air Act, as amended (“the Act”). The 
Clean Air Act is codified, as amended, in the U.S. 
Code at 42 U.S.C. 7401, et seq.

2 Subpart 1 contains provisions applicable to 
nonattainment areas generally and subpart 4 
contains provisions specifically applicable to PM
IO nonattainment areas. At times', subpart 1 and 
subpart 4 overlap or conflict. EPA has attempted to 
clarify the relationship among these provisions in 
the “General Preamble” and, as appropriate, in 
today’s notice and supporting information.

the following provisions by November 
15,1991:

1. Provisions to assure that reasonably 
available control measures (RACM) 
(including such reductions in emissions 
from existing sources in the area as may 
be obtained through the adoption, at a 
minimum, of reasonably available 
control technology (RACT)) shall be 
implemented no later than December 
10,1993;

2. Either a demonstration (including 
air quality modeling) that the plan will 
provide for attainment as expeditiously 
as practicable but no later than 
December 31,1994, or a demonstration 
that attainment by that date is 
impracticable;

3. Quantitative milestones which are 
to be achieved every three years and 
which demonstrate reasonable further 
progress (RFP) toward attainment by 
December 31,1994; and

4. Provisions to assure that the control 
requirements applicable to major 
stationary sources of PM|0 also apply to 
major stationary sources of PMio 
precursors except where the 
Administrator determines that such 
sources do not contribute significantly 
to PM io levels which exceed the 
NAAQS in the area. See sections 172(c), 
188, and 189 of the Act.

Additional provisions are due at a 
later date. States with initial moderate 
PMio nonattainment areas were required 
to submit a permit program for the 
construction and operation of new and 
modified major stationary sources of 
PMio by June 30,1992 (see section 
189(a)). Such states also must submit 
contingency measures by November 15, 
1993, which become effective without 
further action by the state or EPA, upon 
a determination by EPA that the area 
has failed to achieve RFP or to attain the 
PMio NAAQS by the applicable 
statutory deadline (see section 172(c)(9) 
and 57 FR 13543-13544).
II. Response To Comments

EPA received no comments on its 
March 16,1993, (58 FR 14194-14198) 
Federal Register proposal to approve 
the Kent moderate nonattainment area 
PMio SIP as a revision. >
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III. Today’s Action
Section 110(k) of the Act sets out 

provisions governing EPA’s review and 
processing of SIP submittals (see 57 FR 
13565-13566). In this action, EPA is 
approving the State of Washington 
Implementation Plan revisions 
submitted for Kent, Washington on 
November 5,1990 as revised by 
addenda submitted on December 27,
1990 and November 15,1991 by the 
WDOE. EPA has determined that the 
plan meets all of the applicable 
requirements of the Act. Among other 
things, the Washington Department of 
Ecology has demonstrated the Kent 
moderate PMio nonattainment area will 
attain the PM10 NAAQS by December
31,1994.
IV. Administrative Review

This action has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 6,1989, the Office of 
Management and Budget waived Table 
2 and 3 SIP revisions (54 FR 2222) from 
the requirements of Section 3 of 
Executive Order 12291 for a period of 
two years.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements.

Under 5 U.S.C. 605(b), I certify that 
this revision will not have a significant 
economic impact on a substantial 
number of small entities (See 46 FR 
8709).

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by September 27, 
1993. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may by filed and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2)) (See 42 U.S.C 7607 (b)(2)).

Under the Regulatory Flexibility Act, 
5 U.S.C. 600 et. seq., EPA must prepare 
a regulatory flexibility analysis

assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000.

SIP approvals under section 110 and 
subchapter I, Part D of the CAA do not 
create any new requirements, but 
simply approve requirements that the 
state is already imposing. Therefore, 
because the federal SIP-approval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on any small entities affected. 
Moreover, due to the nature of the 
federal-state relationship under the 
CAA, preparation of a regulatory 
flexibility analysis would constitute 
federal inquiry into the economic 
reasonableness of state action. The CAA 
forbids EPA to base its actions 
concerning SIPs on such grounds.
Union Electric Co. v. U.S.E.P.A., 427 
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C. 
7410(a)(2).
List of Subjects in 40 CFR Part 52

Air pollution control, Carbon 
monoxide, Hydrocarbons, Incorporation 
by reference, Ozone, Volatile organic 
compounds.

Dated: June 22,1993.
Gerald A. Emison,
R egional Administrator.

Note: Incorporation by reference of the 
Implementation Plan for the State of 
Washington was approved by the Director of 
the Office of the Federal Register on July 1, 
1982.

Part 52, chapter I, title 40 of the Code 
of Federal Regulations is amended as 
follows:

1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart WW—Washington

2. Section 52.2470 is amended by 
adding paragraph (c)(40) to read as 
follows:
$ 52.2470 Identification of plan. 
* * * * *

ipj * * *
(40) On November 15,1991, EPA 

received the Washington Department of 
Ecology submission for a PMjo 
nonattainment area state 
implementation plan for Kent, 
Washington. *

(i) Incorporation by reference.
(A) November 5,1990 letter from 

Washington Department of Ecology to

EPA Region 10 submitting the PMio 
nonattainment area state 
implementation plan for Kent, 
Washington.

(B) The PMio nonattainment area state 
implementation plan for Kent, 
Washington as adopted by the 
Washington Department of Ecology on 
November 3,1990 and effective on 
November 3,1991.

(C) December 27,1990 letter from 
Washington Department of Ecology to 
EPA Region 10 submitting an addendum 
to the PMio nonattainment area state 
implementation plan for Kent, 
Washington.

(D) PMio SEP addendum, dated June 5, 
1990, to the PMio Kent, Washington 
state implementation plan.

(E) November 15,1991 letter from 
Washington Department of Ecology to 
EPA Region 10 submitting a supplement 
to the PMio nonattainment area state 
implementation plan for Kent, 
Washington.

(F) PMio SIP supplement, dated 
November 1991, to the PMio Kent, 
Washington state implementation plan. 
* * * * *
[FR Doc. 93-17778 Filed 7-26-93; 8:45 am]
BILLING CODE 65M-50-P

40 CFR Part 52
[MD8-2-5577; MD14-2-5580; MD5-2-5576; 
MD9-1-5579; A-1-FRL-4676-2]

Approval and Promulgation of Air 
Quality Implementation Plans; 
Maryland; Prevention of Significant 
Deterioration: Nitrogen Dioxide 
Increments
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule._____________

SUMMARY: EPA is approving four State 
Implementation Plan (SEP) revisions 
submitted by the State of Maryland 
which amend Code of Maryland 
Administrative Regulations (COMAR)
26.11.01.01,26.11.02.10 (C)(9), and 
26.11.06.14. The intended effect of this 
action is to approve a series of four 
amendments to Maryland’s Prevention 
of Significant Deterioration (PSD) 
program. These revisions make these 
regulations consistent with the currently 
effective version of 40 CFR 52.21, 
including establishing the maximum 
increases in ambient nitrogen dioxide 
concentration allowed in an area above 
the baseline concentrations. This action 
is being taken in accordance with 
section 110 of the Clean Air Act (CAA), 
and in satisfaction of the October 17, 
1988 promulgation of the NO2 
increment regulations requiring that
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existing state PSD programs be modified 
to include the new nitrogen dioxide 
(NO2) increment provisions.
EFFECTIVE DATE: This action will become 
effective September 27,1993 unless 
notice is received on or before August
26,1993 that adverse or critical 
comments will be submitted. If the 
effective date is delayed, timely notice 
will be published in the Federal 
Register.
ADDRESSES: Comments may be mailed to 
Thomas J. Maslany, Director, Air, 
Radiation and Toxics Division, U.S. 
Environmental Protection Agency, 
Region in, 841 Chestnut Building, 
Philadelphia, PA 19107. Copies of the 
documents relevant to this action are

available for public inspection during 
normal business hours at the Air, 
Radiation and Toxics Division, U.S. 
Environmental Protection Agency, 
Region III* 841 Chestnut Building, 
Philadelphia, PA 19107; Public 
Information Reference Unit, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460; 
and Maryland Department of the 
Environment, 2500 Broening Highway, 
Baltimore, Maryland 21224.
FOR FURTHER INFORMATION CONTACT: Lisa
M. Donahue, (215> 597-9781. 
SUPPLEMENTARY INFORMATION: From 1980 
to 1988, EPA promulgated amendments 
to the regulations for the prevention of 
significant deterioration of air quality

from emissions of sulfur dioxide, 
nitrogen oxides, and particulate matter, 
measured as total suspended 
particulates. These regulations establish 
the maximum increases, or increments, 
in ambient concentrations of these 
criteria pollutants.

Summary of SEP Revision

On December 30,1987, March 8,
1989, March 28,1991, and April 3,
1992, the State of Maryland submitted 
formal revisions to its State 
Implementation Plan (SIP). The SIP 
revisions consist of changes to 
Maryland’s Prevention of Significant 
Deterioration (PSD) Program. They were 
submitted in the following sequence:

COMAR sections affected Date submitted Description of revision
COMAR 10.18.01 0 -1 , 10.18.02.03 

H(3)(¡), and 10.18.06.14.
COMAR 26.11.01.01, 26.11.02.02 

H(3)(i), and 26.11.06.14.
COMAR 26.11.01.01, 26.11.02.10 (C)(9), 

and 26.11.06.14.
COMAR 26.11.01.01 and 26.11.06.14. 2;

December 30, 
1987.

March 8,1989 ..... 

March 28,1991 ... 

April 3, 1992 ......

Updates reference to 40 CFR 52.21 from 1980 to 1986, as amended through 51  
FR 32179, September 9,1986.

Updates reference to 40 CFR 52.21 from 1986 to 1987 in recodified regulations. 

Updates reference to 40 CFR 52.21 from 1987 to 1989.

Updates reference to 40 CFR 52.21 from 1989 to 1990.

In 1992, EPA promulgated two 
revisions to 40 CFR 52.21. On February 
3,1992 EPA amended the definition of 
VOC at § 52.21(b)(30) (57 FR 3946), and 
on July 21,1992 EPA adopted an New 
Source Review (NSR) exclusion for 
utility pollution control projects and 
amended § 52.21(b)(2), (21), and (31)- 
(38) (57 FR 32314-32339). Although 
these rulemakings do not affect the 
approvability of this SIP revision, 
Maryland must modify the three 
affected sections of the Code of 
Maryland Administrative Regulations 
(COMAR) to reflect these changes to 
§52.21.

In order to satisfy federal rulemaking 
procedures, it is necessary to approve 
all four separate SIP revision submittals. 
The version of COMAR 26.11.02.10
(C)(9) being incorporated by reference at 
40 CFR 52.1070 (c)(94) is the latest 
version of that regulation . The versions 
of COMAR 26.11.01.01 and 26.11.06.14 
being incorporated at 40 CFR 52.1070
(c)(95) are the latest versions of these 
regulations.
EPA Evaluation

EPA evaluated Maryland’s SIP 
revision and concluded the following: 
(1) Updating the regulations provides 
protection of the PSD increment for 
N02; and (2) all of the applicable 
requirements of 40 CFR parts 51 and 5 
ere met. A more detailed evaluation is 
provided in a Technical Support 
Document available upon request from

the Regional EPA office listed in the 
ADDRESSES section of this notice.

EPA is approving these SIP revisions
without prior proposal because the 
Agency views these as noncontroversial 
amendments and anticipates no adverse 
comments. This action will be effective 
60 days from the date of this Federal 
Register notice unless, within 30 days of 
its.publication, notice is received that 
adverse or critical comments will be 
submitted. If such notice is received, 
this action will be withdrawn before the 
effective date by simultaneously 
publishing two subsequent notices. One 
notice will withdraw the final action 
and another will begin a new 
rulemaking by announcing a proposal of 
the action and establishing a comment 
period. If no such comments are 
received, the public is advised that this 
action will be effective on September
27,1993.
Final Action

EPA is approving as revisions to the 
Maryland SIP successive changes to the 
Code of Maryland Administrative 
Regulations (COMAR) which were 
submitted on December 30,1987, March
8,1989, March 28,1991, and April 3,
1992. Each submitted revision updates 
the preceding reference to 40 CFR 52.21. 
These actions make Maryland’s SIP 
regulations, COMAR 26.11.01.01,
26.11.02.10 (C)(9) and 26.11.06.14, 
consistent with the currently effective 
version of 40 CFR 52.21.

The Agency has reviewed this request 
for revision of the federally-approved 
state implementation plan for 
conformance with the provisions of the 
1090 amendments enacted on November 
15,1990. The Agency has determined 
that this action conforms with those 
requirements irrespective of the fact that 
the submittal preceded the date of 
enactment.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic, 
and environmental factors and in 
relation to relevant statutory and 
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000.

SIP approvals under section 110 and 
subchapter I, part D of the CAA do not 
create any new requirements but simply 
approve requirements that the State is
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already imposing. Therefore, because 
the Federal SIP approval does not 
impose any new requirements, the 
Administrator certifies that it does not 
have a significant impact on any small 
entities affected. Moreover, due to the 
nature of the Federal-State relationship 
under the CAA, preparation of a 
flexibility analysis would constitute 
Federal inquiry into the economic 
reasonableness of state action. The 
Clean Air Act forbids EPA to base its 
actions concerning SIPs on such 
grounds. Union E lectric Co. v. U.S. EPA, 
427 U.S. 246, 255-66 (S. Ct. 1976); 42 
U.S.C. 7410(a)(2).

This action to amend Maryland’s 
Prevention of Significant Deterioration 
Program has been classified as a Table 
3 action by the Regional Administrator 
under the procedures published in the 
Federal Register on January 19,1989 
(54 FR 2214-2225). On January 6,1989, 
the Office of Management and Budget 
waived Table 2 and Table 3 SIP 
revisions (54 FR 2222) from the 
requirements of section 3 of Executive 
Order 12291 for a period of two years. 
EPA has submitted a request for a 
permanent waiver for Table 2 and 3 SIP 
revisions*OMB has agreed to continue 
the temporary waiver until such time as 
it rules on EPA’s request.

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of * 
this action to approve revisions to 
Maryland's PSD regulations must be 
filed in the United States Court of 
Appeals for the appropriate circuit by 
September 27,1993. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).)
List of Subjects in 40 CFR Part 52

Air pollution control, Carbon 
monoxide. Hydrocarbons, Incorporation 
by reference. Intergovernmental 
relations, Nitrogen dioxide. Ozone, 
Particulate matter, Reporting and 
recordkeeping requirements, Sulfur 
oxides.

Dated: June 30,1993.
W. T. Wisniewski,
Acting Fegional A dm inistrator, Region III.

Part 52 of chapter I, title 40 of the 
Code of Federal Regulations is amended 
as follows:

PART 52—[AMENDED]
1. The authority citation for part 52 

continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

Subpart V—Maryland
2. Section 52.1070 is amended by 

adding paragraphs (c)(93), (c)(94),
(c)(95), and (c)(96) to read as follows:

§52.1070 Identification of plan.
A * * A *

(c) * * *
(93) Revisions to the State > 

Implementation Plan submitted by the 
Maryland Department of the 
Environment on December 30,1987.

(i) Incorporation by reference.
(A) Letter from the Maryland 

Department of Environment dated 
December 15.1987, submitting revisions 
to the Maryland State Implementation 
Plan.

(B) Amendments to regulations
10.18.01 O -l, 10.18.02.03 H(3)(i), and
10.18.06.14 under the Code of Maryland 
Administrative Regulations (COMAR) 
revising Maryland's prevention of 
significant deterioration program to 
incorporate changes to 40 CFR 52.21 
made between 1980 and 1986. The 
amendments to CO MAR 10.18.01 O -l,
10.18.02.03 H(3)(i), and 10.18.06.14 
were effective on January 5,1988 in the 
State of Maryland.

(ii) Additional materials.
(A) None.
(94) Revisions to the State 

Implementation Plan submitted by the 
Maryland Department of the 
Environment on March 8,1989.

(i) Incorporation by reference.
(A) Letter from the Maryland 

Department of Environment dated 
March 1,1989, submitting revisions to 
the Maryland State Implementation 
Plan.

(B) Amendments to regulations
26.11.01.01, 26.11.02.10 (C)(9), and
26.11.06.14 (proposed as 10.18.01 O -l.
10.18.02.03 H(3)(i), and 10.18.06.14) 
under the Code of Maryland 
Administrative Regulations (COMAR) 
revising Maryland’s prevention of 
significant deterioration program to 
incorporate changes to 40 CFR 52.21 
made between 1986 and 1987, thereby 
establishing the increment for NO2 and 
requiring sources to conduct an NOa 
increment consumption analysis. The 
amendments to COMAR 26.11.01.01,
26.11.02.10 (C)(9), and 26.11.06.14 were 
effective on March 21,1989 in the State 
of Maryland.

(ii) Additional materials.
(A) None.
(95) Revisions to the State 

Implementation Plan submitted by the

Maryland Department of the 
Environment on March 28,1991.

(i) Incorporation by reference.
(A) Letter from the Maryland 

Department of Environment dated 
March 21,1991 submitting revision to 
the Maryland State Implementation 
Plan.

(B) Amendments to regulations
26.11.01.01 and 26.11.06.14 under tl e 
Code of Maryland Administrative 
Regulations (COMAR) revising 
Maryland’s prevention of significant 
deterioration program to incorporate 
changes to 40 CFR 52.21 made between 
1987 and 1989. The amendments to 
COMAR 26.11.01.01, and 26.11.06.14 
were effective on March 31,1991 in the 
State of Maryland. The amendments to
26.11.02.10 (C)(9) were effective on May 
8,1991 in the State of Maryland.
>- (ii) Additional materials.

(A) None.
(96) Revisions to the State 

Implementation Plan submitted by the 
Maryland Department of the 
Environment on April 3,1992.

(i) Incorporation by reference.
(A) Letter from the Maryland 

Department of Environment dated 
March 27,1992 submitting revisions to 
the Maryland State Implementation 
Plan.

(B) Amendments to regulations
26.11.01.01 and 26.11.06.14 under the 
Code of Maryland Administrative 
Regulations (COMAR) revising 
Maryland’s prevention of significant 
deterioration program to incorporate 
changes to 40 CFR 52.21 made between 
1989 and 1990. The amendments to 
COMAR 26.11.01.01 and 26.11.06.14 
were effective on February*17,1992 in 
the State of Maryland.

(ii) Additional materials.
(A) Remainder of April 3,1992 State 

submittal.
[FR Doc. 93-17775 Filed 7-26-93; 8:45 am] 
BILUNG CODE K60-60-P

40 CFR Part 52
[Region fl Docket No. 120, NY4-3-5839; 
FRL-4677-6]

Approval and Promulgation of 
Implementation Plans; Revision to the 
New York State Implementation Plan 
for Ozone
AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection 
Agency (EPA) is approving, partially 
approving and partially disapproving a 
request by New York to revise its State 
Implementation Plan (SIP) as it relates
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to the control of volatile organic 
compounds. Under the Clean Air Act as 
amended in 1990, EPA is approving Part 
234—"Graphic Arts," and partially 
approving and partially disapproving 
Part 228—"Surface Coating Processes." 
New York was required to make 
corrections to these regulations 
pursuant to a SIP call issued in 1988 
and pursuant to section 182(a)(2XA) of 
the Act.

This rule includes a finding that the 
State has met two of four commitments 
made in its 1982 ozone SIP for the New 
York City metropolitan area. These 
commitments include the adoption of 
regulations for automobile refinishing 
and reasonably available control 
technology for small sources.
EFFECTIVE DATE: This rule will be 
effective August 26,1993.
ADDRESSES: Copies o f the State 
submittal are available at the following 
addresses for inspection during normal 
business hours:
Environmental Protection Agency,

Region II Office, Air Programs Branch, 
26 Federal Plaza, room 1034A, New 
York, New York 10278 

Environmental Protection Agency,
Public Information Reference Unit,
401 M Street, SW., Washington, DC 
20460

New York State Department of 
Environmental Conservation, Division 
of Air Resources, 50 Wolf Road, 
Albany, New York 12233.

F0R FURTHER INFORMATION CONTACT: 
William S. Baker, Chief, Air Programs 
Branch, Environmental Protection 
Agency, 26 Federal Plaza, room 1034, 
New York, New York 10278, (212) 264- 
2517.
SUPPLEMENTARY INFORMATION: On 
November 4,1992, the Environmental 
Protection Agency (EPA) published in 
the Federal Register (57 FR 52606) a 
Notice of Proposed Rulemaking (NPR) 
concerning revisions to the New York 
State Implementation Plan (SIP) for 
ozone, llie  State requested the SIP be 
revised to incorporate revised 
regulations contained in Title 6 of the 
New York Code of Rules and 
Regulations (NYCRR) Part 228— 
r orface Coating Processes,” effective 
September 15,1988, and Part 234— 

Graphic Arts,” effective September 15 
1988,

These revised regulations correct 
so® e'd efic ien cies*« ! New York’s SIP 
which had been identified by EPA and 
were required to be corrected under the 
Provisions of section 182 of the Clean 

lr Act. The regulations also contain 
Piov*s*°ns controlling automobile 

finishing and small VOC emission 
ources. These measures were

committed to in New York’s 1982 ozone 
and carbon monoxide SIP for the New 
York City Metropolitan Area (NYCMA) 
comprised of New York City, Nassau, 
Suffolk, Westchester and Rockland 
counties.

The reader is referred to the NPR for 
further detail on EPA’s review and 
findings. One commentor, the Can 
Manufacturers Institute, submitted 
comments on EPA’s action.
Response to Public Comments

Comment: The commentor states that 
the Control Technique Guideline (CTG) 
published by EPA for can coating 
operations and EPA guidance allows 
daily weighted averaging as a 
compliance method. The commentor 
also stated that this method of 
compliance should not be considered a 
bubble under EPA’s emission trading 
policy, and can coaters should be 
allowed to use daily weighted averaging 
or alternate emission control plans to 
facilitate compliance with local 
regulations.

EPA Response: The states are guided 
in developing their regulations by the 
CTGs and EPA guidance. The states 
must also take into consideration the 
severity of local air pollution problems, 
their experiences in implementing 
existing volatile organic compound 
(VOC) regulations and their ability to 
develop a successful attainment plan. 
The NYCMA is classified as a severe 
ozone nonattainment area. New York’s 
VOC regulations cover the existing 
CTGs and include additional provisions 
to cover most stationary VOC sources.

While EPA still permits the use of its 
emission trading policy and bubbles, it 
is the state which must decide whether 
to allow such provisions and in what 
context. However, the state may adopt 
more stringent requirements than 
recommended or required by EPA or the 
Act. See section 116 of the Clean Air 
Act. New York still permits alternate 
requirements or a lesser degree of 
control in those situations where a 
source submits satisfactory technical 
and/or economic evidence to support its 
position that it has applied RACT to its 
operation. Therefore, in this action, EPA 
has not taken a position on whether 
bubbles should be allowed or not, but is 
just approving New York’s submittal as 
meeting RACT.

Comment: The commentor requests 
that New York retain the traditional 
method, i.e. material balance, for 
determining capture efficiency.

EPA Response: New York made 
revisions to Part 228 to clarify that when 
add-on controls are used to comply with 
an emission limitation, the source must 
take capture efficiency into

consideration. EPA previously 
identified a deficiency in New York’s 
test methods as they relate to testing for 
capture efficiency, but has given New 
York, as well as other states with a 
similar problem, additional time to 
correct this problem. This was necessary 
in order for EPA to complete its study 
of alternative test methods which could 
be used to demonstrate compliance with 
capture efficiency requirements. New 
York will make changes to its capture 
efficiency test methods once EPA’s 
study is complete. At that time, New 
York will be addressing what methods 
are acceptable and will be taking public 
comment on its position. Therefore, this 
comment is premature and does not 
relate to the revisions which EPA is 
acting on in this notice.
Final Action

The revisions and the rationale for 
EPA’s action were explained in EPA’s 
November 4,1992 NPR and will not be 
restated here since EPA’s final action 
does not differ from that proposed in the 
NPR.

EPA is partially approving and 
disapproving Part 228 as part of the 
New York SIP. EPA is disapproving:
—The exemption for high performance

aluminum architectural coatings
contained in Section 228.7(a)(2)(v),
and

—The emission limit for clear coats
under metal furniture coating lines
contained in Section 228.8 Table 1.
Sources who would have made use of 

these emission limits must continue to 
comply with the SIP approved emission 
limits (See 49 FR 3439, January 26,
1984) for either miscellaneous metal 
parts and products or metal furniture as 
appropriate.

It should be noted that Section 
228.3(e) permits the New York State 
Department of Environmental 
Conservation (NYSDEC) Commissioner 
to accept a lesser degree of control 
(alternative requirements) upon 
submission of satisfactory technical 
and/or economic evidence that the 
source has applied RACT. Section 
228.5(c) permits the Commissioner to 
accept alternative analytical methods for 
determining compliance with surface 
coating emission limits when approved 
test methods are not applicable. EPA is 
approving these provisions based on 
NYSDEC’s agreement that, for purposes 
of being federally enforceable, it will 
submit these variances to EPA for 
approval. EPA views these provisions as 
giving the Commissioner the authority 
to permit alternative requirements once 
they have been submitted and approved 
by EPA as SIP revisions. EPA will not
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recognize any variance or alternate 
requirement until it is submitted to EPA 
by the State for approval as a source 
specific SIP revision. Approval of a 
variance request will be based on a case- 
by-case review and will involve the 
effect of the proposed variance on air 
quality and on the ability of a facility to 
comply with the existing regulation.

EPA is approving Part 234 as part of 
the New York SIP. It should be noted 
that Section 234.3(d) permits the 
Commissioner to accept a lesser degree 
of control (alternative requirements) 
upon submission of satisfactory 
technical and/or economic evidence 
that the source has applied RACT. As 
discussed with respect to Part 228, EPA 
is approving this provision with the 
same limitations.
SIP Deficiencies

Today’s action also addresses some of 
the deficiencies identified in a May 26, 
1988 letter to Governor Cuomo and a 
January 30,1991 letter to the NYSDEC 
Commissioner finding the SIP 
substantially inadequate to attain the 
ozone and carbon monoxide standards. 
Twelve deficiencies were identified.
The changes to Parts 228 and 234 
provide corrections for seven of the 
deficiencies. The deficiencies corrected 
are those relating to recordkeeping, 
bubbles, seasonal shutdowns, 
equivalency calculations and the 
method of calculating applicability for 
graphic arts sources. Part 228 includes 
some of these changes and, as discussed 
earlier, is being partially approved since 
all deficiencies within it have not been 
corrected. All deficiencies in Part 234 
have been corrected. Overall, these 
corrections strengthen the SIP and 
would remove these particular 
deficiencies as a cause for SIP 
inadequacy.

EPA also finds that the State has 
fulfilled its commitment in the SIP to 
adopt regulations for two control 
measures: automobile refinishing 
(contained in Part 228) and RACT for 
small sources (contained in Parts 228 
and 234).
Conclusion

Although New York’s submittals 
preceded the date of enactment of the 
1990 Amendments to the Clean Air Act, 
EPA has evaluated these revisions for 
consistency with its provisions, EPA 
regulations and EPA policy and has 
found that they address and correct 
many of the "RACT Fix-up” 
deficiencies previously identified by 
EPA in its 1988 SIP Call letters. These 
changes have resulted in clearer, more 
enforceable regulations that strengthen 
the SIP.

EPA is partially approving Part 228, 
because the regulation is composed of 
separable parts that meet all of the 
applicable requirements of the Act. It 
still contains deficiencies which were 
required to be corrected pursuant to the 
section 182(a)(2)(A) requirement of part 
D of the Clean Air Act. These are as 
follows:
—The exemption for high performance 

aluminum architectural coatings 
contained in Section 228.7(a)(2)(v), 
and

—The emission limit for clear coats 
under metal furniture coating lines 
contained in Section 228.8 Table 1.
Because of these deficiencies, Part 228 

is not fully approvable pursuant to 
section 182(a)(2)(A) of the Act, which 
requires states to correct their RACT 
regulations so that they are consistent 
with section 172 of the pre-amended 
Act as interpreted in EPA’s pre
amendment guidance.

Because of the above deficiencies,
EPA cannot grant full approval of Part 
228 under section 110(k)(3) and part D 
of the Act. At the same time, EPA is also 
giving a partial disapproval to Part 228 
because it contains deficiencies that 
have not been corrected as required by 
section 182(a)(2)(A) of the Act and, as 
such, the regulation does not meet the 
requirements of part D of the Act. Under 
section 179(a)(2), if the Administrator 
disapproves a submission under section 
110(k) for an area designated 
nonattainment based on the 
submission’s failure to meet one or more 
of the elements required by the Act, the 
Administrator must apply one of the 
sanctions set forth in section 179(b) 
unless the deficiency has been corrected 
within 18 months of such disapproval. 
Section 179(b) provides two sanctions 
available to the Administrator: Highway 
funding and offsets. The 18-month 
period referred to in section 179(a) 
begins with the effective date of this 
final notice of disapproval. Moreover, 
this final disapproval triggers the federal 
implementation plan (FTP) requirement 
under section 110(c). Nevertheless, it 
should be noted that NYSDEC has 
already revised Part 228 to correct the 
identified problems. On March 8,1993 
NYSDEC submitted a SIP revision 
containing Part 228. EPA will be 
proposing action on this submittal in 
the near future.

Nothing in this rule should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to a SIP shall be 
considered separately in light of specific 
technical, economic, and environmental

factors and in relation to relevant 
statutory and regulatory requirements.

This rule has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 6,1989, the Office of 
Management and Budget waived Table
2 and 3 SIP revisions (54 FR 2222) from 
the requirements of Section 3 of 
Executive Order 12291 for a period of 
two years. EPA has submitted a request 
for a permanent waiver for Table 2 and
3 SIP revisions. OMB has agreed to 
continue the temporary wavier until 
such time as it rules on EPA’s request.

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit within 60 days from date of 
publication. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2)).
List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons, 
Incorporation by reference, Ozone, 
Volatile organic compounds.

Dated: June 28,1993.
William J. Muszynski,
Acting Regional Administrator.

Title 40, chapter I, part 52, Code of 
Federal Regulations is amended as 
follows:

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS

1. The authority citation for part 52 
continues to read as follows:

Subpart HH—New York

Authority: 42 U.S.C. 7401—7671q.
2. Section 52.1670 is amended by 

adding new paragraph (c)(85) to read as 
follows:

§52.1670 Identification of plan.
* * * * 4

(c) * * *
* * * * *

(85) Revisions to the New York State 
Implementation Plan (SIP) for ozone 
concerning the control of volatile 
organic compounds from surface c0®̂ n® 
and graphic arts sources, dated O ctober
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14,1988, December 5,1988, and May 2, 
1989 submitted by the New York State 
Department of Environmental 
Conservation (NYSDEC).

(i) Incorporation by reference.
(A) Amendments to Title 6 of the New 

York Code of Rules and Regulations 
(NYCRR) Part 228 "Surface Coating 
Processes,” effective September 15,

1988, and Part 234 "Graphic Arts,” 
effective September 15,1988

(ii) Additional material.
(A) May 2,1989 letter from Thomas

C. Jorling, NYSDEC, to Conrad Simon, 
EPA, requesting EPA substitute controls 
in Parts 228 and 234 for controls 
committed to be included in Part 212,

Processes & Exhaust and/or Ventilation 
Systems.

3. Section 52.1679 is amended by 
adding the entries, for Parts 228 and 
234, to the table in numerical order to 
read as follows:

§ 52.1679 EPA-approved New York State 
regulations.

New York State regulation State effec
tive date Latest EPA approvai date Comments

Part 228, Surface Coating 
Processes: 228.1, Applicabil
ity and Compliance. 

228.1-228.10 ............ ..............

8/23/79 11/10/80, 45 FR 74472

9/15/88 [Insert date and citation of this 
notice].

Group I CTG sources are subject to final compliance dates as 
they appear in Section 228.1, effective 8/23/79.

Variances adopted by the State pursuant to Section 228.3(e) 
become applicable only if approved by EPA as SIP revi
sions.

A test method authorized or approved under Section 228.5(c) 
shall be éffective only on EPA approval.

EPA has disapproved exemption 228.7(a)(2)(v) and clear coat 
emission limit for metal furniture coating tines in 228.8 table 
1.

Part 234, Graphic Arts 9/15/88 [insert date and citation of this 
notice].

Variances adopted by the State pursuant to Section 234.3(d) 
become applicable only if approved by EPA as SIP revi-
sions.

[FR Doc. 93-17780 Filed 7-26-93; 8:45 ami 
BILUNG CODE 6560-50-P

40 CFR Part 52 
[DE7-1-5583; A-1-FRL-4665-9]

Approval and Promulgation of Air 
Quality Implementation Plans;
Delaware Prevention of Significant 
Deterioration—Nitrogen Dioxide 
increments
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State 
Implementation Plan (SIP) revision 
submitted by the State of Delaware 
Department of Natural Resources and 
Environmental Control (DNREC). This 
revision amends Delaware’s Prevention 
of Significant Deterioration (PSD) 
regulation-by establishing the maximum 
increase in ambient nitrogen dioxide 
concentrations allowed in an area above 
jhe baseline concentration (the 
increment), decreasing the permit 
exemption limit for certain gaseous fuel- 
fired combustion units, and updating 
the references to federal air quality 
modeling procedures to be consistent 
with EPA’s current Guideline on Air 
Quality Models.

The intended effect of this action is to 
approve the revisions Delaware has 
made to its SIP requirements to be

consistent with murent federal 
requirements. This action is being taken 
in accordance with section 110 of the 
Clean Air Act.
EFFECTIVE DATE: This action will become 
effective September 27,1993, unless 
notice is received on or before August
26,1993, that adverse or critical 
comments will be submitted. If the 
effective date is delayed, timely notice 
will be published in the Federal 
Register.
ADDRESSES: Comments may be mailed to 
Thomas J. Maslany, Director, Air, 
Radiation and Toxics Division, U.S. 
Environmental Protection Agency, 
Region III, 841 Chestnut Building, 
Philadelphia, PA 19107. Copies of the 
documents relevant to this action are 
available for public inspection dining 
normal business hours at the Air, 
Radiation and Toxics Division, U.S. 
Environmental Protection Agency, 
Region m, 841 Chestnut Building, 
Philadelphia, PA 19107; Public 
Information Reference Unit, U.S. 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460; 
and Delaware Department of Natural 
Resources & Environmental Control, 89 
Kings Highway, P.O. Box 1401, Dover, 
Delaware 19903.
FOR FURTHER INFORMATION CONTACT: Lisa
M. Donahue, (215) 597-9781. 
SUPPLEMENTARY INFORMATION: On March
9,1990, the State of Delaware submitted

formal revisions to its State 
Implementation Plan (SIP). Only the 
revisions to Regulation XXV and 
Regulation II are the subject of this 
rulemaking notice. The other portions of 
the March 9,1990 submittal, including 
amendments to Regulations I, XVII, 
XXIV, and XXVI, are the subjects of a 
separate rulemaking notice.

The revisions to Regulation XXV 
(Requirements for Preconstruction 
Review) are, specifically: Section 1.9 (N) 
1, 2, 3 ,4  (i) (ii), Definitions; Section 3.1, 
Ambient Air Increments; and Section 
3.9, Air Quality Models. The revision of 
State Regulation II (Permits), Section
3.1.b decreases the exemption limit for 
certain gaseous fuel-fired combustion 
units from 250 to 100 million BTUs per 
hour. Therefore, more fuel burning 
equipment will be subject to the 
requirements of State Regulation II 
(Permits).

The State of Delaware certified that a 
public hearing with regard to this SIP 
revision was held on June 6,1989 in 
Dover, Delaware, as required by 40 CFR 
51.102.
Summary of SIP Revision

The revision to the Delaware SIP PSD 
Regulation XXV (Requirements for 
Preconstruction Review) establishes the 
maximum allowable increase in ambient 
nitrogen dioxide concentrations above 
the baseline concentration. These 
allowable ambient increases are called
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increments. The revision to State 
Regulation XXV establishes increments 
for nitrogen dioxide in accordance with 
40 CFR 51.166. The baseline date for the 
nitrogen dioxide increments is February 
8,1988. Delaware has incorporated this 
baseline date into Regulation XXV, 
Section 1.9(N)2. Section 1.9(N)4 
modifies the terminology by which the 
baseline dates are defined. Section 3.1 
adds NO2 increments to the PSD 
program. Section 3.9 updates the Air 
Quality Modeling procedures to be 
consistent with EPA “Guideline on Air 
Quality Models (Revised), including 
Guideline Supplement A (July 1987).

The revisions to Regulation II 
(Permits), Section 3.1.b. decreases the 
permit exemption limit for certain 
gaseous fuel-fired combustion units 
from 250 to 100 million BTUs per hour. 
Therefore, more fuel burning equipment 

i will be subject to the requirements of 
this regulation.
EPA Evaluation

EPA evaluated Delaware’s SIP 
revision and concluded the following:
(1) The revised regulations provided for 
the protection of die PSD increments for 
nitrogen dioxide; (2) the revised 
regulations are enforceable; and (3) all 
of the applicable requirements of 40 
CFR parts 51 and 52 are met. A more 
detailed evaluation is provided in a 
Technical Support Document, which is 
available upon request from the 
Regional EPA office listed in the 
ADDRESSES section of this notice.

EPA is approving this SIP revision 
without prior proposal because the 
Agency views this as a noncontroversial 
amendment and anticipates no adverse 
comments. This action will be effective 
60 days from the date of this Federal 
Register notice unless, within 30 days of 
its publication, notice is received that 
adverse or critical comments will be 
submitted. If such notice is received, 
this action will be withdrawn before the 
effective date by simultaneously 
publishing two subsequent notices. One 
notice will withdraw die final action 
and another will begin a new 
rulemaking by announcing a proposal of 
the acdon and establishing a comment 
period. If no such comments are 
received, the public is advised that this 
action will be effective on September
27,1993.

Final Acdon: EPA is approving the 
State of Delaware’s revisions to 
Regulation XXV (Requirements for 
Preconstruction Review), Section 1.9 (N) 
1, 2 ,3 ,4(i) and (ii). Section 3.1, Section 
3.9; and Regulation II (Permits), Section
3.1.b.l.

The Agency has reviewed this request 
for revision of the federally-approved

State implementation plan for 
conformance with the provisions of the 
1990 amendments enacted on November
15,1990. The Agency has determined 
that this action conforms with those 
requirements, irrespective of the fact 
that the submittal preceded the date of 
enactment.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light of specific technical, economic, 
and environmental factors and in 
relation to relevant statutory and 
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed 
final rule on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000.

SIP approvals under section 110 and 
subchapter I, Part D of the Clean Air Act 
do not create any new requirements but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the Federal SIP approval does 
not impose any new requirements, the 
Administrator certifies that it does not 
have a significant impact on any small 
entities affected. Moreover, due to the 
nature of the Federal-State relationship 
under the CAA, preparation of a 
flexibility analysis would constitute 
Federal inquiry into the economic 
reasonableness of state action. The 
Clean Air Act forbids EPA to base its 
actions concerning SIPs on such 
grounds. Union E lectric Co. v. U.S. EPA, 
427 U.S. 246, 255-66 (1976); 42 U.S.C. 
7410(a)(2).

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 6,1989, the Office of 
Management and Budget waived Table 
2 and Table 3 SIP revisions from the 
requirements of Section 3 of Executive # 
Order 12291 for a period of two years. 
EPA has submitted a request for a 
permanent waiver for Table 2 and 3 SIP 
revisions. OMB has agreed to continue 
the temporary waiver until such time as 
it rules on EPA’s request.

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of

this action to approve revision to the 
Delaware Prevention of Significant 
Deterioration SIP program must be filed 
in the United States Court of Appeals 
for the appropriate circuit by September
27,1993. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).)
List of Subjects in 40 CFR Part 52

Air pollution control, Carbon 
monoxide, Hydrocarbons, Incorporation 
by reference, Intergovernmental 
relations, Nitrogen dioxide, Ozone, 
Particulate matter, Reporting and 
recordkeeping requirements, Sulfur 
oxides.

Dated: May 26,1993.
W.T. Wisniewski,
Acting Regional Administrator, Region III

Part 52 of chapter I, title 40 of the 
Code of Federal Regulations is amended 
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart I—Delaware

2. Section 52.420 is amended by 
adding paragraph (c)(45) to read as 
follows:

§ 52.420 Identification of plan. 
* * * * *

(C)* * *
(45) Revisions to the State 

Implementation Plan submitted by the 
Delaware Department of Natural 
Resources and Environmental Control 
on March 9,1990.

(i) Incorporation by reference.
(A) Letter from the Delaware 

Department of Natural Resources and 
Environmental Control dated March 6, 
1990 submitting a revision to the 
Delaware State Implementation Plan.

(B) The portion of Secretary Order 90- 
A -l that amends Regulation II— 
Permits—Section 3.1.b.l; and 
Regulation XXV—Requirements for 
Preconstruction Review—Sections 1.9 
(N) 1-4, 3.1, and 3.9. The amendments 
to Regulation II and Regulation XXV 
were adopted on January 31,1990 and
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were effective on May 15,1990 in the 
state of Delaware.
[FR Doc. 93-17776 Filed 7-26-93; 8:45 ami
BILLING CODE KB0-50-P

40 CFR Part 261
[SW-FRL-4683-6]

Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Waste; Final Exclusion
AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection 
Agency (EPA or Agency) today is 
granting a final exclusion from the lists 
of hazardous wastes contained in EPA 
regulations for certain solid wastes 
generated at Marathon Oil Company 
(Marathon), Texas City, Texas. This 
action responds to a delisting petition 
submitted under 40 CFR 260.20, which 
allows any person to petition the 
Administrator to modify or revoke any 
provision of certain hazardous waste 
regulations of the Code of Federal 
Regulations, and which specifically 
provides generators the opportunity to 
petition the Administrator to exclude a 
waste bn a “generator-specific” basis 
from the hazardous waste lists.
EFFECTIVE DATE: July 2 7 ,1 9 9 3 .
ADDRESSES: The public docket for this 
final rule is located at the U.S. 
Environmental Protection Agency, 401 
M Street, SW, Washington, DC 20460, 
and is available for viewing [room 
M2427] from 9 a.m. to 4 p.m., Monday 
through Friday, excluding Federal 
holidays. Call (202) 260-9327 for 
appointments. The reference number for 
this docket is “F-93-MOEF-FFFFF”.
The public may copy material from any 
regulatory docket at no cost for the first 
100 pages and at a cost of $0.15 per page 
for additional copies.
F0R FURTHER INFORMATION CONTACT: For 
general information, contact the RCRA 
Hotline, toll free at (800) 424-9346, or 
at (703) 412—9810. For technical 
information concerning this notice, 
contact Chichang Chen, Office of Solid 
Waste (OS-333), U.S. Environmental 
Protection Agency, 401 M Street, SW, 
Washington, DC 20460, (202) 260-7392.
SUPPLEMENTARY INFORMATION: 
h Background
A. Authority

Under §§ 260.20 and 260.22, facilities 
may petition the Agency to remove their 
bastes from hazardous waste control by 
deluding them from the lists of

hazardous wastes contained in 
§§ 261.31 and 261.32. Petitioners must 
provide sufficient information to EPA to 
allow the Agency to determine that:

(1) T h e  w aste to b e  exclu d ed  is  not 
hazardous based upon the criteria  for 
w h ich  it w as listed , and

(2) No other hazardous constituents or 
factors that could cause the waste to be 
hazardous are present in the wastes at 
levels of regulatory concern.
B. History o f This Rulemaking

Marathon Oil Company, located in 
Texas City, Texas, petitioned the 
Agency to exclude from hazardous 
waste control its K051/K048 residual 
solids resulting from the treatment of its 
API separator bottom sludge and 
dissolved air flotation (DAF) float by 
thermal desorption. After evaluating the 
petition, EPA proposed, on February 3, 
1993 to exclude Marathon’s waste from 
the lists of hazardous wastes under 
§§ 261.31 and 261.32 (see 58 FR 6925).

T h is  ru lem aking ad dresses p u b lic  
com m ents received  on the proposal and 
finalizes the proposed d ecision  to  grant 
M arathon O il’s p etition .

II. Disposition of Petition
M arathon O il Com pany, T exas C ity, 

T exas

A. Proposed Exclusion
Marathon Oil Company (Marathon), 

located in Texas City, Texas, petitioned 
the Agency to exclude from hazardous 
waste control its residual solids 
resulting from thermal desorption 
treatment of its API separator bottom 
sludge and DAF float, presently listed as 
EPA Hazardous Waste No. K051—“API 
separator sludge from the petroleum 
refining industry” and EPA Hazardous 
Waste No. K048—“Dissolved air 
floatation (DAF) float from the 
petroleum refining industry”. The listed 
constituents of concern for K048 and 
K051 wastes are hexavalent chromium 
and lead (see 40 CFR part 261, appendix 
VII).

In support o f its  p etition , M arathon 
subm itted :

(1) Detailed descriptions and 
schematics of its manufacturing process 
and the pilot-scale treatment process;

(2) Detailed descriptions ofthe 
proposed full-scale thermal desorption 
unit and its proposed operating 
parameters;1

(3) Total constituent analysis results 
for the eight Toxicity Characteristic (TC)

1 Marathon proposed to use a proprietary thermal 
desorption treatment process developed by . 
Remediation Technologies, Inc. Marathon has 
claimed some treatment process descriptions as 
confidential business information (CBI). This 
information, therefore, is not available in the RCRA 
public docket for today’s notice.

metals listed in 40 CFR 261.24 and five 
Other metals from representative 
samples of the thickened API/DAF 
sludge, untreated API/DAF filter cake, 
and residual solids;

(4) Results from the Toxicity 
Characteristic Leaching Procedure 
(TCLP, SW—846 Method 1311) for the 
TC constituents and other extractable 
metals, volatile organics and semi- 
volatile organics, pesticides, and 
herbicides from representative samples 
of residual solids;

(5) Total constituent analysis results 
for volatile and semi-volatile organic 
constituents from the thickened API/ 
DAF sludge, untreated filter cake, and 
residual solids;

(6) Results from total oil and grease 
analyses from the untreated filter cake 
and residual solids;

(7) Total cyanide results and moisture 
content from the thickened API/DAF 
sludge, untreated filter cake, and 
residual solids;

(8) Test results and information 
regarding the hazardous waste 
characteristics of ignitability; 
corrosivity, and reactivity for the 
residual solids;

(9) Results from the Multiple 
Extraction Procedure (MEP, SW-846 
Method 1320) for the TC and other 
metals from representative samples of 
the stabilized residual solids;

(10) Results from the TCLP for 
cyanide for the stabilized residual 
solids; and

(11) Reactive sulfide and cyanide 
results for the stabilized residual solids.

The Agency evaluated the information 
and analytical data provided by 
Marathon in support of its petition and 
determined that the hazardous 
constituents found in the petitioned 
waste would not pose a threat to human 
health and environment. Specifically, 
the Agency used the modified EPA’s 
Composite Model for Landfills 
(EPACML) to predict the potential 
mobility ofthe hazardous constituents 
found in the petitioned waste. Based on 
this evaluation, the Agency determined 
that the constituents in Marathon’s 
petitioned waste would not leach and 
migrate at concentrations above the 
Agency’s health-based levels used in 
delisting decision-making. See 58 FR 
6925 (February 3,1993), for a detailed 
explanation of why EPA proposed to 
grant Marathon’s petition for its K051/ 
K048 residual solids.*
B. Response to Public Comments

The Agency received public 
comments on the February 3,1993 
proposal from thirteen interested 
parties. All thirteen commenters 
supported the Agency’s proposed
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decision to grant Marathon’s petition. 
Five of these commenters felt that this 
decision would encourage the 
petroleum industry to pursue oil 
recovery/recycling waste technologies, 
conserve resources, and increase the 
competitiveness of the oil industry by 
reducing a regulatory burden. The 
following sections address specific 
comments received on the proposed 
rule, in five areas of concern.
General Delisting

Comment: One commenter sought 
clarification as to whether the delisting 
concentrations proposed for Marathon 
would be deemed applicable to each 
refinery in the United States. The 
commenter also wanted clarification as 
to whether site-specific data would be 
required for facilities that already have 
equipment and meet the conditional 
verification concentrations set for 
Marathon. The commenter also 
suggested that facilities with equipment 
already on-site may be held to a 
different standard with regard to ground 
water because they have already 
generated the waste.

R esponse: The delisting 
concentrations proposed for Marathon 
are specific to Marathon’s petitioned 
residual solids to be generated in Texas 
City, Texas, and are not necessarily 
applicable to wastes generated at any 
other refineries. Sections 260.20 and 
260.22 provide an exclusion procedure 
allowing persons to demonstrate that 
specific wastes should not be regulated 
as a hazardous waste. Marathon’s 
peritioned treatment residues will be 
generated from treating K048 and K051 
wastes by specific thermal desorption 
and stabilization processes (see 58 FR 
6925 for a complete description), and 
the Agency determined that the 
constituents in the petitioned waste 
would not leach and migrate at 
concentrations above the Agency's 
health-based levels used in delisting 
decision-making. Based cm the Agency’s 
evaluation of the processes generating 
Marathon’s waste, and the estimated 
volume of waste that would be 
generated annually, the Agency 
developed the testing conditions and 
established the delisting concentrations 
for the proposed exclusion. The Agency 
believes that the proposed testing 
conditions for Marathon may be 
considered as a “guideline” for other 
facilities seeking to delist similar 
wastes. However, Marathon's petition 
was only for the treatment residuals 
generated at its facility and did not 
include adequate data for any other 
wastestreams. Therefore, the exclusion 
granted by today's rule is only 
applicable to Marathon's waste. The

testing conditions presented for 
Marathon do not limit the constituents 
or concentrations for future exclusions 
for other refining wastes.

For those facilities with full-scale 
equipment already on-site, the 
regulatory requirements for petitioning 
for exclusion are no different than those 
for Marathon. Facilities may still submit 
analytical data characterizing its 
petitioned waste, except such data 
would be from waste generated from 
full-scale processes.

Facilities that generate waste from 
full-scale operations may also need to 
submit ground-water monitoring data, if 
the petitioned waste has been disposed 
of in an on-site or off-site land-based 
waste disposal unit (e.g ., landfill, 
surface impoundment). Such data 
obviously would not be available for 
wastes that have not yet been generated 
from a full-scale operation, such as 
Marathon’s. In cases where ground- 
water monitoring data would provide 
additional information about the 
petitioned waste (i.e., where the 
petitioned waste made up a significant 
portion of the waste in a land-based 
unit), a petitioner would be requested to 
submit information to demonstrate that 
the petitioned waste has not caused 
ground-water contamination. The 
requested information would normally 
be available under the subtitle C RCRA 
requirements in subpart F of §§ 264 and 
265. In lieu of submitting this 
information as part of the petition, a 
petitioner may simply identify the 
permitting authority that has possession 
of such data. For detailed information 
on use of ground-water data in delisting 
decisions see 54 FR 41930, October 12,
1989.
Use of the EPACML

Five commenters expressed support 
for the Agency’s proposed use of the 
EPACML for this delisting. Several 
commenters, however, had comments 
regarding specific aspects of the model.

Comment: Three commenters 
believed that the EPACML was run 
without regard to attenuating 
mechanisms such as biodegradation, 
hydrolysis, solubility, and soil 
adsorption for individual organic 
constituents or classes of constituents, 
and that the Agency has neglected finite 
time and source considerations. The 
commenters believed that high 
molecular weight, surface adsorbing 
compounds like chrysene, with little 
potential to migrate, should not receive 
the same dilution/attehuation factor 
(DAF) derived from the EPACML as 
more mobile constituents. As a result, 
the commenters believed that the DAF 
used for evaluating Marathon’s waste is

too conservative and thus the proposed 
delisting levels for semivolatile organic 
compounds should be raised 
accordingly.

Response: The Agency recognizes that 
biodegradation can occur in the 
subsurface, and has finalized a protocol 
for the development of biodegradation 
rates for use in the EPACML. See 55 FR 
22300 (June 15,1988). However, the 
Agency does not yet have sufficient data 
to develop a nationwide probability 
distribution of biodegradation rates for 
any of the organic contaminants of 
concern. Similarly, the Agency also 
agrees that adsorption can occur. In fact, 
the EPACML as used can incorporate 
different types of sorption mechanisms, 
as long as they follow a linear 
equilibrium isotherm. However, at the 
present time, there are insufficient data 
available to the Agency for general soil 
minerals to accurately model nonlinear 
sorption processes. In addition, none of 
the commenters provided specific data 
or procedures to allow incorporation of 
biodegradation and adsorption 
mechanisms in delisting evaluations. 
Therefore, both for biodegradation and 
adsorption, the Agency believes the 
assumption of a reasonable worst-case 
scenario is appropriate.

The EPACML used to establish 
delisting levels also did not factor in the 
hydrolysis of the constituents of 
concern. However, the EPACML as 
applied can not easily account for 
degradation products produced by 
hydrolysis, and therefore, does not 
account for the hazards associated with 
hydrolysis byproducts. The Agency is 
still developing a method to address 
hydrolysis and hydrolysis byproducts 
(see 55 FR 11823, March 29,1990). In 
any case, the key organic constituents 
evaluated in the proposed delisting for 
Marathon are relatively stable 
hydrocarbons. These compounds are not 
expected to undergo any significant 
hydrolysis under normal conditions. 
Therefore, for this class of compounds, 
hydrolysis will not effectively reduce 
the levels during ground-water 
transport.

The Agency also recognizes that the 
infinite source assumption (i.e., there 
will continue to be a steady source for 
each constituent indefinitely) may not 
hold true for some constituents in some 
wastes. However, the Agency does not 
believe that there are sufficient data 
available at present to support the use 
of a finite-source model. Moreover, the 
commenters did not provide any 
specific data in this respect. The Agency 
is currently evaluating methods to 
address finite-source constituents and 
may consider use of these methods 
when they become available. However,
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the Agency believes that since many 
contaminants do behave as an infinite 
source, that this is an appropriate 
reasonable worst-case assumption.
Development of Health-based Levels

Comment: One commenter believed 
that the development of health-based 
levels for ground-water consumption 
using single, high-end exposure 
assumptions was overly conservative 
and provided "bounding estimates" 
rather than "high-end" human exposure 
estimates. The commenter supported 
the use of a wide range and distribution 
of parameter values in "Monte Carlo” 
analyses to develop more reasonable 
health-based levels (HBLs). Such a 
concept was suggested in EPA’s own 
guidance on exposure assessment as one 
possible approach.

Response: The Agency disagrees with 
the commenter that the point estimates 
used in the exposure equations are 
overly conservative. The single point 
estimates for ground-water consumption 
(e.g., 2 liters/day, 70-year exposure 
duration, 70-year lifetime) are 
representative of plausible, high- 
exposure scenarios. The Agency 
remains concerned with protecting the 
most exposed individuals who may be 
exposed to contaminated water/media. 
Therefore, the EPA’s use of single, high- 
end parameters, which when taken 
together form bounding estimates, is 
justified. Regarding the use of 
distributions and Monte Carlo analyses, 
the Exposure Assessment Group of 
EPA’s Office of Health and
Environmental Assessment prepared the 
"Exposure Factors Handbook" in 1989 
as guidance for the Agency. The validity 
of Monte Carlo analyses depends on 
how well the distribution of each
parameter is defined, and EPA must 
ensure that the distributions provided in 
the Handbook are appropriate for 
specific purposes prior to using them.
At this time, the distribution of many 
parameters is not well defined, and thus 
EPA does not anticipate using Monte 
Carlo analyses for predicting exposure 
parameters for delisting evaluations.
List of Constituents for Verification 
Testing

Comment: Two commenters 
supported the approach used in the 
proposed exclusion for "tailoring" the 
ist of constituents for verification 

testing. One commenter, however, 
objected to the number and type of 
constituents selected. This commenter 
suggested that the Agency’s selected set 
of constituents was excessive for both 
the inorganic and organic constituents, 

he commenter believed that the data 
submitted in the petition demonstrate

that a smaller set of constituents is 
reasonable. The commenter contended 
that only three metals (i.e., chromium, 
lead, and nickel) presented a reasonable 
potential for concern. The commenter 
also believed that testing for volatile 
organic constituents was unwarranted, 
because the process operates under 
controlled conditions that ensure 
removal of all volatile constituents.

Response: The Agency disagrees with 
the commenter and believes that 
monitoring for the proposed list of 
constituents is needed to ensure that 
Marathon’s full-scale thermal 
desorption system will be operating as 
described in the petition. All of the 
constituents on the list were found at 
significant concentrations in either 
Marathon’s unfiltered sludge or the 
untreated filter cake. The Agency 
considers Marathon's pilot-scale data 
too limited to justify removal of any of 
the constituents in the verification 
testing list. The Agency feels that 
Marathon must verify that its full-scale 
thermal desorption system is as effective 
at removing the hazardous constituents 
of concern as Marathon demonstrated 
with the pilotrscale unit. Furthermore, 
the exclusion includes a mechanism for 
terminating the monthly organic testing 
requirement (i.e., Condition (1)(C)), if as 
the commenter suggested, organic 
constituents are not of concern. The 
Agency believes that the conditional 
testing proposed ensures effective 
treatment, yet provides the option for a 
reduction in Marathon’s analytical 
burden if the full-scale system operates 
successfully. Therefore the list of 
constituents for verification testing in 
Conditions (3)(A) and (3)(B) will remain 
as proposed.
Indicator Parameters

In the proposal the Agency requested 
comments on setting a process-based 
total level (3 ppm) for 1-methyl 
naphthalene (and possibly other 
constituents) as an indicator that 
Marathon’s fiill-scale thermal 
desorption system operates effectively 
in removing organic constituents. One 
commenter supported and one 
commenter opposed the use of total 
constituent concentrations as indicator 
parameters.

Comment: The first commenter 
believed that more than one indicator 
parameter may be necessary to confirm 
that semivolatile organics are below 
levels of concern in the treated residual 
solids. The commenter indicated that 
while 1-methyl naphthalene (boiling 
point = 465 °F) may predict success at 
desorbing semivolatiles from the 
processed solids in most circumstances, 
some semivolatiles (such as

benzo(a)pyrene) with boiling points at 
or above 600 °F may still remain.

The second commenter, however, 
argued that the use of the process-based 
total organic concentrations as indicator 
parameters is neither appropriate nor 
warranted. This commenter stated that 
leachable concentrations derived from 
health-based levels through the use of 
the EPACML represent a more viable 
and défendable delisting criteria. This 
commenter contended that Marathon’s 
thermal desorption process showed 
little variability during treatability 
demonstrations, and therefore, did not 
warrant the additional verification 
testing requirement [i.e., inclusion of 1- 
methyl naphthalene in the testing 
conditions).

Response: The Agency believes that in 
this case, an additional requirement of 
testing for indicator parameters is 
necessary to ensure that the full-scale 
thermal desorption unit operates as 
efficiently as die pilot-scale unit in 
removing all organic constituents of 
concern. The Agency considers 
Marathon’s pilot-scale data too limited 
to justify the use of leachable 
concentrations alone to verify effective 
operation. As noted in the proposed rule 
(see 58 FR 6934), the Agency believes 
that setting a maximum total level for a 
key indicator chemical will provide 
additional assurance that the process is 
operated properly. While the Agency 
considered establishing operating 
parameters for the treatment process to 
ensure proper operation, [e.g., 
temperature), the Agency believes that 
testing for key constituents would be a 
more direct indication that the process 
is operating effectively. This type of 
requirement also allows Marathon more 
latitude in selecting the optimum 
operating parameters to attain effective 
treatment.

The Agency disagrees with the second 
commenter that the process-based total 
constituent concentrations are less 
viable or defensible indicators of system 
operation than those leachable 
constituent concentrations derived from 
health-based levels through the use of 
the EPACML. While the total 
constituent concentrations are not based 
on health-based levels, the Agency 
believes they reflect the overall 
performance/efficiency of Marathon’s 
treatment process, and thus provide 
additional assurance that the system is 
operating as described in Marathon’s 
petition.

The Agency continues to believe that
1-methyl naphthalene is a good 
indicator parameter for monitoring the 
overall performance of the full-scale 
thermal desorption unit, because of this 
constituent’s prevalence in Marathon’s
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waste (see 58 FR 6925). Furthermore, 
the Agency agrees with the first 
commenter that additional, higher 
boiling point constituents should also 
be induded in the verification testing.
Of the organic constituents of concern 
detected in Marathon’s petitioned waste 
(see 58 FR 6925 for details), 
benzo(a]pyrene has the highest 
molecular weight, and, as the 
commenter pointed out, a relatively 
high boiling point. As thermal 
desorption is temperature-dependent, 
benzo(a)pyrene should be a suitable 
indicator parameter for monitoring the 
removal of those constituents with 
boiling points above that of 1-methyl 
naphthalene (465° F) from Marathon’s 
K051/K048 wastes. Therefore, in order 
to ensure that the full-scale unit 
operates effectively in removing all 
organic constituents of concern, the 
Agency is including both 1-methyl 
naphthalene and benzo(a)pyrene as 
indicator parameters in the verification 
testing requirements (in Condition
(3)(C)) finalized in today’s notice. The 
Agency is setting a delisting level of 3 
ppm for benzo(a)pyrene based on the 
same rationale as for 1-methyl 
naphthalene (see 58 FR 6935).
C. Final Agency Decision

For the reasons stated in both the 
proposal and this notice, the Agency 
believes that Marathon’s residual solids 
should be excluded from hazardous 
waste control. The Agency, therefore, is 
granting a final exclusion to Marathon 
Oil Company, located in Texas City, 
Texas, for its residual solids, described 
in its petition as EPA Hazardous Waste 
Nos. K051/K048.

This exclusion only applies to the 
processes and waste volume (a 
maximum of 1,000 cubic yards 
generated annually) covered by the 
original demonstration. The facility 
would require a new exclusion if either 
its manufacturing or treatment processes 
are significantly altered such that an 
adverse change in waste composition 
(e . g if levels of hazardous constituents 
increased significantly) or increase in 
waste volume occurred. Accordingly, 
the facility would need to file a new 
petition for the altered waste. The 
facility must treat waste generated in 
excess of 1,000 cubic yards per year or 
from changed processes as hazardous 
until a new exclusion is granted.

Although management of the waste 
covered by this petition would be 
relieved from Subtitle C jurisdiction 
upon final promulgation of an 
exclusion, the generator of a delisted 
waste must either treat, store, or dispose 
of the waste in an on-site facility, or 
ensure that the waste is delivered to an

off-site storage, treatment, or disposal 
facility, either of which is permitted, 
licensed, or registered by a State to 
manage municipal or industrial solid 
waste. Alternatively, the delisted waste 
may be delivered to a facility drat 
beneficially uses or reuses, or 
legitimately recycles or reclaims the 
waste, or treats the waste prior to such 
beneficial use, reuse, recycling, or 
reclamation.
TIT. Limited Effect of Federal Exclusion

The final exclusion being granted 
today is being issued under the Federal 
(RCRA) delisting program. States, 
however, are allowed to impose their 
own, non-RCRA regulatory 
requirements that are more stringent 
than EPA’s, pursuant to section 3009 of 
RCRA. These more stringent 
requirements may include a provision 
which prohibits a Federally-issued 
exclusion from taking effect in the State. 
Because a petitioner’s waste may be 
regulated under a dual system (/.e., both 
Federal (RCRA) and State (non-RCRA) 
programs), petitioners are urged to 
contact their State regulatory authority 
to determine the current status of their 
wastes under State law.
IV. Effective Date

This rule is effective July 27,1993.
The Hazardous and Solid Waste 
Amendments of 1984 amended Section 
3010 of RCRA to allow rules to become 
effective in less than six months when 
the regulated community does not need 
the six-month period to come into 
compliance. That is the case here 
because this rule reduces, rather than 
increases, the existing requirements for 
persons generating hazardous wastes. In 
light of the unnecessary hardship and 
expense that would be imposed on this 
petitioner by an effective date of six 
months after promulgation and the fact 
that a six-month deadline is not 
necessary to achieve the purpose of 
section 3010, EPA believes that this rule 
should be effective immediately upon 
promulgation. These reasons also 
provide a basis for making this rule 
effective immediately, upon 
promulgation, under the Administrative 
Procedures Act, pursuant to 5 U.S.C. 
553(d).
V. Regulatory Impact

Under Executive Order 12291, EPA 
must judge whether a regulation is 
‘‘major” and therefore, subject to the 
requirement of a Regulatory Impact 
Analysis. This rule to grant an exclusion 
is not major because its effect is to 
reduce the overall costs and economic 
impact of EPA’s hazardous waste 
management regulations. This reduction

is achieved by excluding waste 
generated at a specific facility from 
EPA’s lists of hazardous wastes, thereby 
enabling the facility to treat its waste as 
non-hazardous. There is no additional 
economic impact, therefore, due to 
today’s rule. This rule is not a major 
regulation, therefore no Regulatory 
Impact Analysis is required.
VI. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601-612, whenever an 
agency is required to publish a general 
notice of rulemaking lor any proposed 
or final rule, it must prepare and make 
available for public comment a 
regulatory flexibility analysis which 
describes the impact of the rule on small 
entities (i.e., small businesses, small 
organizations, and small governmental 
jurisdictions). The Administrator or 
delegated representative may certify, 
however, that the rule will not have a 
significant economic impact on a 
substantial number of small entities.

This amendment will not have an 
adverse impact on small entities 
because its effect will be to reduce the 
overall costs of EPA’s hazardous waste 
regulations and it is limited to one 
facility. Accordingly, I hereby certify 
that this regulation will not have a 
significant economic impact on a 
substantial number of small entities. 
This regulation, therefore, does not 
require a regulatory flexibility analysis.
VII. Paperwork Redaction Act

Information collection and 
recordkeeping requirements associated 
with this final rule have been approved 
by the Office of Management and 
Budget (OMB) under the provisions of 
the Paperwork Reduction Act of 1980 
(Pub. L. 96-511, 44 U.S.G. 3501 et seq.) 
and have been assigned OMB Control 
Number 2050-0053.
Lists of Subjects in 40 CFR Part 261

Hazardous waste, Recycling, 
Reporting and recordkeeping 
requirements.

Dated: July 15,1993.
Jeffery D. Denit,
Deputy Director, Office o f Solid Waste.

For the reasons set out in the 
preamble, 40 CFR part 261 is amended 
as follows:

PART 261—IDENTIFICATION AND 
LISTING OP HAZARDOUS WASTE

1. The authority citation for part 261 
continues to read as follows:

Authority: 42 U.S.C 6905,6912(a), 6921, 
6922, and 6938.

2. In part 261, table 2 of appendix IX 
add the following wastestreem in
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alphabetical order by facility to read as 
follows:

Appendix IX—W astes Excluded Under 
§§260.20 and 260.22

Table 2 —Wastes Excluded From S pecific S ources

Facility Address Waste description

Marathon Oil Co. Texas City, Texas Residual solids (at a maximum annual generation rate of 1,000 cubic yards) generated from the ther
mal desorption treatment and, where necessary, stabilization of wastewater treatment plant API/ 
DAF filter cake (EPA Hazardous Waste Nos. K048 and K051), after [insert date of publication). 
Marathon must implement a testing program that meets the following conditions for the exclusion 
to be valid:

(1) Testing. Sample collection and analyses (including quality control (QC) procedures) must be per
formed according to SW-846 methodologies. If EPA judges the treatment process to be effective 
under the operating conditions used during the initial verification testing, Marathon may replace the 
testing required in Condition (1)(A) with the testing required in Condition (1)(B). Marathon must 
continue to test as specified in Condition (1){A), including testing for organics in Conditions (3)(B) 
and (3)(C), until and unless notified by EPA in writing that testing In Condition (1)(A) may be re
placed by Condition (1)(B), or that testing for organics may be terminated as described in (1)(C) 
(to the extent directed by EPA).

(A) Initial Verification Testing. During at least the first 40 operating days of full-scale operation of the 
thermal desorption unit, Marathon must monitor the operating conditions and analyze 5-day com
posites of residual solids. 5-day composites must be composed of representative grab samples 
collected from every batch during each 5-day period of operation. The samples must be analyzed 
prior to disposal of the residual solids for constituents listed in Condition (3). Marathon must report 
the operational and analytical test data, including quality control information, obtained during this 
initial period no later than 90 days after the treatment of the first full-scale batch.

(B) Subsequent Verification Testing. Following notification by EPA, Marathon may substitute the test
ing conditions in (1)(B) for (1)(A). Marathon must continue to monitor operating conditions, and 
analyze samples representative of each month of operation. The samples must be composed of 
representative grab samples collected during at least the first five days of operation of each 
month. These monthly representative samples must be analyzed for the constituents listed in Con
dition (3) prior to the disposal of the residual solids. Marathon may, at its discretion, analyze com
posite samples gathered more frequently to demonstrate that smaller batches of waste are 
nonhazardous.

(C) Termination of Organic Testing. Marathon must continue testing as required under Condition 
(1)(B) for organic constituents specified in Conditions (3)(B) and (3)(C) until the analyses submit
ted under Condition (1)(B) show a minimum of four consecutive monthly representative samples 
with levels of specific constituents significantly below the delisting levels in Conditions (3)(B) and 
(3)(C), and EPA notifies Marathon in writing that monthly testing for specific organic constituents 
may be terminated. Following termination of monthly testing, Marathon must continue to test a rep
resentative 5-day composite sample for ail constituents listed in Conditions (3)(B) and (3)(C) on an 
annual basis. If delisting levels for any constituents listed in Conditions (3)(B) and (3)(C) are ex
ceeded in the annual sample, Marathon must reinstitute complete testing as required in Condition 
<1)(B).

(2) Waste Holding and Handling. Marathon must store as hazardous all residual solids generated 
until verification testing (as specified in Conditions (1)(A) and (1)(B)) is completed and valid analy
sis demonstrates that Condition (3) is satisfied. If the levels of hazardous constituents in the sam
ples of residual solids are below all of the levels set forth in Condition (3), then the residual solids 
are non-hazardous and may be managed and disposed of in accordance with all applicable solid 
waste regulations. If hazardous constituent levels in any 5-day composite or other representative 
sample equal or exceed any of the delisting levels set in Condition (3), the residual solids gen
erated during the corresponding time period must be retreated and/or stabilized as allowed below, 
until the residual solids meet these levels, or managed and disposed of in accordance with Sub
title C of RCRA.

If the residual solids contain teachable inorganic concentrations at or above the delisting levels set 
forth in Condition (3)(A), then Marathon may stabilize the material with Type 1 Portland cement as 
demonstrated in the petition to immobilize the metals. Following stabilization, Marathon must re
peat analyses in Condition (3)(A) prior to disposal.

(3) Delisting Levels: Leachable concentrations in Conditions (3)(A) and (3)(B) must be measured in 
the waste leachate by the method specified in 40 CFR 261.24. The indicator parameters in Condi
tion (3)(C) must be measured as the total concentration in the waste. Concentrations must be less 
than the following levels (ppm):

(A) Inorganic Constituents: antimony-0.6; arsenic, chromium, or silver-5.0; barium-100.0; beryllium-
0.4; cadmium-0.5; lead-1.5; mercury-0.2; nickel-10.0; selenium-1.0; vanadium-20.0.

(B) Organic Constituents: acenaphthene-200; benzene-0.5; benzo(a)anthracene-0.01; 
benzo(a)pyrene-0.02; benzo(b)ftuoranthene-0.02; chrysene-0.02; ethyl benzene-70; fluoranthene- 
100; fluorene-100; naphthalene-100; pyrene-100; toluene-100.

(C) Indicator Parameters. 1-methyl naphthalene-3; benzo(a)pyrene-3.
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Table 2 — Wastes Excluded From  Specific  Sources— Continued

Facility Address Waste description

(4) Changes in Operating Conditions: After completing the initial verification test period in Condition
(1)(A), if Marathon significantly changes the operating conditions established under Condition (1), 
Marathon must notify the Agency in writing. After written approval by EPA, Marathon must re-insti
tute the testing required in Condition (1)(A) for a minimum of four 5-day operating periods. Mara
thon must report the operations and test data, required by Condition (1)(A), including quality con
trol data, obtained during this period no later than 60 days after the changes take place. Following 
written notification by EPA, Marathon may replace testing Condition (1)(A) with (1)(B). Marathon 
must fulfill all other requirements in Condition (1), as appropriate.

(5) Data Submittals: At least two weeks prior to system start-up, Marathon must notify in writing the 
Section Chief Delisting Section (see address below) when the thermal desorption and stabilization 
units will be on-line and waste treatment will begin. The data obtained through Condition (1)(A) 
must be submitted to the Section Chief, Delisting Section, OSW (OS-333), U.S. EPA, 401 M 
Street, SW., Washington, DC 20460 within the time period specified. Records of operating condi
tions and analytical data from Condition (1) must be compiled, summarized, and maintained on 
site for a minimum of five years. These records and data must be furnished upon request by EPA 
or the State of Texas and made available for inspection. Failure to submit the required data within 
the specified time period or maintain the required records on site for the specified time will be con
sidered by EPA, at its discretion, sufficient basis to revoke the exclusion to the extent directed by 
EPA. All data must be accompanied by a signed copy of the following certification statement to at
test to the truth and accuracy of the data submitted:

"Under civil and criminal penalty of law for the making or submission of false or fraudulent state
ments or representations (pursuant to the applicable provisions of the Federal Code, which in
clude, but may not be limited to, 18 U.S.C. 1001 and 42 U.S.C 6928), I certify that the information 
contained in or accompanying this document is true, accurate, and complete.

As to the (those) identified sections(s) of this document for which I cannot personally verify its (their) 
truth and accuracy, I certify as the company official having supervisory responsibility for the per
sons who, acting under my direct instructions, made the verification that this information is true, 
accurate, and complete.

In the event that any of this information is determined by EPA in its sole discretion to be false, inac
curate, or incomplete, and upon conveyance of this fact to the company, I recognize and agree 
that this exclusion of waste will be void as if it never had effect or to the extent directed by EPA 
and that the company will be liable for any actions taken in contravention of the company’s RCRA 
and CERCLA obligations premised upon the company’s reliance on the void exclusion.”

|FR Doc. 93-17867 Filed 7-26-93; 8:45 am) 
BILUNG CODE 8560-5G-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 625
[Docket No. 930498-3172; I.D. #040693A] 
RIN 0648-A E96

Summer Flounder Fishery

AGENCY: National Marine Fisheries 
Service (NMFS) NOAA, Commerce. 
ACTION: Final rule.

SUMMARY: NMFS issues this rule to 
implement the conservation and 
management measures contained in 
Amendment 3 to the Fishery 
Management Plan for the Summer 
Flounder Fishery (amendment). The 
amendment increased the amount of 
summer flounder that may be on board 
an otter trawl vessel from November 1 
through April 30 before becoming 
subject to the minimum mesh size 
requirement from less than 100 pounds

(45.4 kg) to less than 200 pounds (90.8 
kg); revises the boundary of the seasonal 
fishing area exempt from the minimum 
mesh size requirement; and implements 
a framework measure to adjust the 
boundary and season of the exemption 
area. The intent of the amendment is to 
enhance compliance with and 
enforcement of the minimum mesh size 
requirement, and to minimize the 
potential for excessive discards of legal- 
sized summer flounder.
EFFECTIVE DATE: August 26,1993. 
ADDRESSES: Copies of the amendment, 
the environmental assessment (EA), and 
the regulatory impact review (RIR) are 
available from John C. Bryson,
Executive Director, Mid-Atlantic 
Fishery Management Council, room 
2115, Federal Building, 300 S. New 
Street, Dover, DE 19901-6790.
FOR FURTHER INFORMATION CONTACT: 
Hannah Goodale, Fishery Policy 
Analyst, 508-281-9101.
SUPPLEMENTARY INFORMATION: The 
amendment was prepared by the Mid- 
Atlantic Fishery Management Council 
(Council) in consultation with the 
Atlantic States Marine Fisheries 
Commission (ASMFC) and the New

England and South Atlantic Fishery 
Management Councils. A notice of 
availability for the amendment was 
published in the Federal Register on 
April 9,1993 (58 FR 18365), and the 
proposed rule was published on May
12,1993 (58 FR 27987).

The management unit for the 
amendment is summer flounder 
(:Paralichthys dentatus) in U.S. waters in 
the western Atlantic Ocean from the 
Southern border of North Carolina 
northward to the U.S.-Canadian border. 
This final rule increases the amount of 
summer flounder that may be on board 
a vessel from November 1 through April 
30 before a vessel becomes subject to the 
minimum mesh size requirement, 
revises the boundary of a seasonal 
fishery area where vessels are exempt 
from the minimum mesh size 
requirement, and provides for the 
annual adjustment of the season and 
boundary of the exemption area.

The first measure is intended to 
minimize the waste of legal sized 
summer flounder while keeping the 
discard of undersized summer fou n d er  
at a conservative level. Frem N o v em b er  
1 through April 30, an otter trawl vessel 
with a Federal permit may land or
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possess summer flounder in an amount 
less than 200 pounds (90.8 kg) before 
being required to comply with the 
minimum mesh restriction. From May 1 
through October 31, an otter trawl vessel 
with a Federal permit may land or 
posses summer flounder in an amount 
less than 100 pounds (45.4 kg) before 
the minimum mesh requirement applies 
during this period. Vessels fishing with 
an exemption certificate in the 
exemption area, set forth in 
§625.24(b)(1), from November 1 through 
April 30 remain exempt from the 
minimum mesh size requirement and 
may retain any amount of legal-sized 
summer flounder.

The second measure revised the 
boundary of a limited area where 
vessels may fish with ah exemption 
permit from November 1 through April 
30 without being subject to the 
minimum mesh size requirement. The 
boundary implemented by this final rule 
is a straight line following 72°30' W. 
longitude from the U.S. coast to the 
outer boundary of the EEZ. This 
boundary line is identical to the line 
implemented by emergency action by 
the Secretary of Commerce at the
request of the Council and ASMFC (57 
FR 58150, December 9,1992). The 
emergency regulation was extended 
through April 30,1993 (58 FR 13560, 
March 12,1993).

This rule makes the boundary 
revision permanent, and provides a 
framework mechanism by which the 
Regional Director may annually adjust 
the season and boundary of the 
exemption area to minimize discarding 
which may occur as a result of sublegal- 
sized summer flounder migrating into 
the exemption area.

The third measure is the framework 
mechanism that allows the Regional 
Director to adjust annually the boundary 
of the exemption area by 30-minute 
intervals of longitude or latitude and 
adjustments to the season in 2-week 
intervals. The goal of the adjustment 
process is to achieve a discarding rate in 
the exemption area of below 10 percent 
by weight. As part of its annual review 
of catch quotas and other restrictions 
described in §625.20 of the regulations, 
the Summer Flounder Monitoring 
Committee will review NMFS sea 
Rampling data and winter trawl survey 
information regarding the size and area 
distribution of the summer flounder
resource and make recommendations 
J®garding adjustments to the season and 
boundary of the area to the Regional 
Director.

Technical Change
The amendment implements a 

echnical change requested by the

Council to make the provision 
governing net modifications consistent 
with a similar provision in the 
Northeast Multispecies Fishery 
Management Plan. The rule allows nets 
with a “bull rope” of the same size as 
that allowed in the regulations 
governing the multispecies fishery. This 
is desirable because many fishermen 
engage in both fisheries.
Administrative, Clarifying, and 
Enforcement Changes

These regulations include provisions 
of an administrative nature that were 
proposed by NMFS to clarify the intent 
of the amendment or enhance 
enforcement. These are: (1) A 
modification to § 625.8(a)(7) to clarify 
that nets or netting meeting the 
requirements of § 625.24 may be carried 
on board; (2) a modification to the 
prohibition on purchases of summer 
flounder in § 625.8(c)(4) to clarify that 
purchases may be made from vessels 
lawfully fishing in state waters; (3) a 
clarification to the section authorizing 
the Regional Director to terminate the 
small mesh exemption in 
§ 625.24(b)(l)(i) by changing the phrase 
“the remainder of the year” to read “the 
remainder of the exemption season”, to 
reflect the fact that the exemption 
program season does not fall within a 
single calendar year; (4) a minor change 
to §625.24(b)(l)(ii) that changes the 
phrase “west and south” to “west or 
south”; and (5) a modification to the 
prohibition on net modifications in 
§ 625.24(e) to prohibit clearly any net 
modification that would diminish the 
size of the mesh, while in use, to a size 
smaller than the minimum size 
specified in this part.
Changes from the Proposed Rule to the 
Final Rule

Two modifications to § 625.8(c) were 
added at the request of the NOAÀ 
Regional Attorney for the Northeast 
Region. The first clarifies that a person 
operating a vessel which is not issued 
a moratorium permit is subject to the 
recreational size limit when fishing in 
the EEZ. The second clarifies that it is 
illegal for a person to possess nets or 
netting with mesh not meeting the 
minimum mesh requirement of § 625.24 
if the person possesses summer flounder 
in or from the EEZ in excess of the 
threshold limit in § 625.24(a). The 
absence of such prohibitions would 
have prevented prosecution of 
individuals operating vessels in the EEZ 
without a Federal permit who were 
fishing in violation of the recreational 
minimum size and minimum mesh size 
requirement.

The final regulations also modify the 
discard criteria in the framework 
provision. The proposed rule stated that 
the goal of the exemption program 
would be a discard rate of less than 10 
percent by number. The final rule 
specifies that the goal of the program is 
a discard rate of less than 10 percent by 
weight. The change is being made 
because it is impractical to expect that 
sea samplers will be able to count the 
number of fish discarded for each 
species and tow.
Comments and Responses

The only comment received on the 
proposed rule was from the Department 
of the Interior, which requested an 
extension of the comment period. The 
request was denied due to the statutory 
requirements of the Magnuson Act.
Classification

The Regional Director determined that 
the amendment is necessary for the 
conservation and management of the 
summer flounder fishery and that it is 
consistent with the Magnuson Act and 
other applicable law.

The Council prepared an 
environmental assessment (EA) for this 
amendment. The Assistant 
Administrator for Fisheries, NOAA 
(Assistant Administrator), concluded 
that there will be no significant impact 
on the human environment as a result 
of this rule. A copy of the EA may be 
obtained from the Council (see 
ADDRESSES).

An informal consultation under 
section 7 of the Endangered Species Act 
(ESA) was concluded for the 
amendment on March 12,1993. As a 
result of the informal consultation, the 
Regional Director determined that 
fishing activities conducted under this 
rule are not likely to adversely affect 
endangered or threatened species or 
critical habitat.
5 The Assistant Administrator 

determined that this rule is not a “major 
rule” requiring a regulatory impact 
analysis under E .0 .12291. This 
determination is based on the RIR 
prepared by the Council. A copy of the 
RIR may be obtained from the Council 
(see ADDRESSES).

The General Counsel of the 
Department of Commerce certified to 
the Small Business Administration 
when this rule was proposed, that if 
adopted, it would not have a significant 
economic impact on a substantial 
number of small entities. As a result, a 
regulatory flexibility analysis was not 
prepared.

This rule does not contain a 
collection-of-information requirement
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for purposes of the Paperwork 
Reduction Act.

The Council determined that this rule 
will be implemented in a manner that 
is consistent, to the maximum extent' 
practicable, with the approved coastal 
zone management programs of Maine, - 
New Hampshire, Massachusetts, Rhode 
Island, Connecticut, New York, New 
Jersey, Pennsylvania, Delaware, 
Maryland, Virginia, and North Carolina. 
For New Hampshire, the evaluation was 
that the amendment might affect the 
coastal zone and was consistent. For 
Pennsylvania, the Council determined 
that this rule will not affect the coastal 
zone. This determination was submitted 
for review by the responsible state 
agencies under section 307 of the 
Coastal Zone Management Act. New 
Hampshire, Rhode Island, Connecticut, 
New York, and Pennsylvania agreed 
with this determination. North Carolina 
disagreed with this determination 
relative to the increase in the possession 
limit. The other states have not yet 
responded and consistency is inferred. 
The Council responded to the State of 
North Carolina on January 8,1993, and 
explained that although Amendment 3 
may not be a mirror image of the 
regulations of all of the States in the 
management unit because of local 
differences, the Council is “striving to 
make Amendment 3 consistent with the 
Coastal Zone Management Plans of the 
several coastal States to the maximum 
extent practicable."

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under E .0 .12612.

The Regional Director has determined 
that fishing activities conducted under 
this rule will have no adverse impacts 
on marine mammals.
List of Subjects in 50 CFR part 625

Fisheries, Reporting and 
recordkeeping requirements.

Dated: July 21,1993.
Samuel W. McKeen,
Program Management Officer, National 
Marine Fisheries Service.

For the reasons set out in the 
preamble, 50 CFR part 625 is amended 
to read as follows:

PART 625—SUMMER FLOUNDER 
FISHERY

1. The authority citation for part 625 
continues to read as follows:

Authority: 16 U.S.C. 1801, et seq.
2. Section 625.8, paragraphs (c)(2) 

through (c)(10) are redesignated as 
paragraphs (c)(4) through (c)(12), 
respectively; paragraphs (a)(3), (a)(7)
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and newly redesignated (c)(6) are 
revised; and paragraphs (c)(2) and (c)(3) 
are added to read as follows:

$625.8 Prohibitions.
(а) * * *
(3) Possess 100 or more pounds (45.4 

or more kgj of summer flounder 
between May 1 and October 31 or 200 
or more pounds (90.7 or more kg) 
between November 1 and April 30, 
unless the vessel meets the minimum 
mesh size requirement specified in 
§ 625.24(a), or is fishing in the exempted 
area with an exemption permit as 
specified in § 625.24(b)(1), or holds an 
exemption permit and is in transit from 
the exemption area with nets properly 
stowed as specified in 625.24(b)(l)(ii), 
or is fishing with exempted gear 
specified in § 625.24(b)(2);
*  *  *  *  *

(7) Possess nets or netting on board 
with mesh that does not meet the 
requirements of § 625.24(a), or nets that 
are modified or obstructed if fishing 
with an exempted net described in
§ 625.24(b), except pieces of netting may 
be carried on board if they are no larger 
than 3 feet square (0.9 m square);
* * * * *

(c) * * *
(2) Possess in or harvest from the EEZ 

summer flounder that do not meet the 
minimum size specified in § 625.23(b);

(3) Possess nets or netting with mesb 
not meeting the minimum mesh 
requirement of § 625.24 if the person 
possesses summer flounder harvested in 
or from the EEZ in excess of the 
threshold limit of § 625.24(a).
*  *  *  *  *

(б) Purchase or otherwise receive for 
commercial purposes summer flounder 
caught by other than a vessel with a 
moratorium permit not subject to the 
possession limit in § 625.5 unless the 
vessel has not been issued a permit 
under this part and is fishing 
exclusively within the waters under the 
jurisdiction of any state.
A . f t  f t  i t  *

3. Section 625.20 paragraphs (a)(8) 
and (a)(9), are redesignated as 
paragraphs (a)(9) and (a)(10) 
respectively, and new paragraphs (a)(8) 
and (b)(8) are added to read as follows:

$ 625.20 Catch quotas and other 
restrictions.

(a) * * *
(8) Sea sampling and winter trawl 

survey data, or, if sea sampling data are 
unavailable, length frequency 
information from the winter trawl 
survey and mesh selectivity analyses;
* * * * *

(b) * * *

/ Rules and Regulations

(8) Adjustments to the exempted area 
boundary and season specified in 
§ 625.24(b)(1) by 30-minute intervals of 
latitude and longitude and 2-week 
intervals, respectively, based on data 
specified in paragraphs (a)(8) and (10) of 
this section to prevent discarding of 
sublegal sized summer flounder in 
excess of 10 percent by weight.
i t  H - i t  i t  *

4. Section 625.24 paragraphs (a), 
(b)(1), and (e) are revised to read as 
follows:

$625.24 Gear restrictions.
(a) G eneral Otter trawlers whose 

owners are issued a permit under 
§625.4 and that land or possess 100 or 
more pounds (45.4 or more kg) of 
summer flounder between May 1 and 
October 31 or 200 or more pounds (90.8 
or more kg) of summer flounder 
between November 1 and April 30, per 
trip, must fish with nets that have a 
minimum mesh size of 5Y2 inches (14.0 
cm) diamond mesh or 6 inches (15.2 
cm) square mesh applied throughout the 
codend for at least 75 continuous 
meshes forward of the terminus of the 
net, or, for codends with less than 75 
meshes, the minimum-mesh-size 
codend must be a minimum of one-third 
of the net, measured from the terminus 
of the codend to the head rope, 
excluding any turtle excluder device 
extension.

(b) * * *
(1) Vessels issued a permit under 

paragraph § 625.4(b) and fishing from 
November 1 through April 30 in the 
“exemption area", which is east of a 
lien that follows 72°30.0' W. longitude 
until it intersects the outer boundary of 
the EEZ. Vessels fishing with an 
exemption permit cannot fish west of 
the foregoing line.

(i) The Regional Director may 
terminate this exemption if he or she 
determines, after a review of sea 
sampling data, that vessels fishing 
under the exemption are discarding 
more than 10 percent by weight of their 
entire catch of summer flounder per 
trip. If he/she makes such a 
determination, the Regional Director 
shall publish a notice in the Federal 
Register terminating the exemption for 
the remainder of the exemption season.

(ii) Vessels issued a permit under 
paragraph § 625.4(o) may transit the area 
west or south of the line described in 
paragraph (b)(1) of this section if the 
vessel’s fishing gear is stowed in a 
manner prescribed under 50 CFR 
651.20(f) so that it is not “available for 
immediate use" outside the e x e m p te d  
area.
* * * * *
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(e) Net m odifications. No vessel 
subject to this part shall use any device, 
gear, or material, including, but not 
limited to nets, net strengtheners, ropes, 
lines, or chaffing gear, on the top of die 
regulated portion of a trawl net; except 
that, one splitting strap and one bull 
rope (if present), consisting of line or 
rope no more than 3 inches (7.2 cm) in 
diameter, may be used if such splitting 
strap and/or bull rope does not constrict 
in any manner the top of the regulated 
portion of the net, and one rope no 
greater than 0.75 inches (1.9 cm) in 
diameter extending the length of the net 
from the belly to the terminus of the cod 
end along each of the following: The 
top, bottom, and each side of the net. 
"Top of the regulated portion of the net” 
means the 50 percent of the entire 
regulated portion of the net that (in a 
hypothetical situation) will not be in 
contact with the ocean bottom during a 
tow if the regulated portion of the net 
were laid flat on the ocean floor, For the 
purpose of this paragraph, head ropes 
shall not be considered part of the top 
of the regulated portion of a trawl net.
A vessel shall not use any means or 
mesh configuration on the top of the 
regulated portion of the net, as defined 
in § 625.24(e), if it obstructs the meshes 
of the net or otherwise causes the size 
°f ihe meshes of the net while in use to 
diminish to a size smaller than the 
minimum specified in § 625.24(a).
*  *  *  *  *

IFRDoc. 93-17817 Filed 7-26-93; 8:45 am] 
BILUNQ CODE 3S10-22-M

50 CFR Part 672
(Docket No. 921107-3068; I.D. 072193A]

Groundfish of the Gulf of Alaska

AGENCY; National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action; Prohibition of retention.

SUMMARY; NMFS is prohibiting retention 
of thornyhead rockfish in the Gulf of 
Aladca (GOA) and is requiring that 
mcidental catches be treated in the same 
manner as prohibited species and 
discarded at sea with a minimum of 
injuiy. This action is necessary because 

foomyhead rockfish total allowable 
oatch (TAC) in this area has been 
cached.
EFFECTIVE DATE: 12 noon, Alaska local 

July 22,1993, through 12 
midnight, A.l.t., December 31,1993. v 
FOR FURTHER INFORMATION CONTACT: 
Andrew N. Smoker, Resource 
Management Specialist, Fisheries 
72̂ a8ement Division, NMFS, 907-586-

SUPPLEMENTARY INFORMATION: The 
groundfish fishery in the GOA exclusive 
economic zone is managed by the 
Secretary of Commerce according to the 
Fishery Management Plan for 
Groundfish of the Gulf of Alaska (FMP) 
prepared by the North Pacific Fishery 
Management Council under authority of 
the Magnuson Fishery Conservation and 
Management Act. Fishing by U.S. 
vessels is governed by regulations 
implementing the FMP at 50 CFR parts 
620 and 672.

In accordance with 
§ 672.20(c)(l)(ii)(B), the thornyhead 
rockfish TAC for the GOA was 
established by the final 1993 interim 
specifications (58 FR 16787, March 31,
1993) as 1,062 metric tons.

The Director of the Alaska Region, 
NMFS, has determined in accordance 
with § 672.20(c)(3), that the TAC for 
thornyhead rockfish in the GOA has 
been reached. Therefore, NMFS is 
requiring that further catches of 
thornyhead rockfish in the GOA be 
treated as prohibited species in 
accordance with § 672.20(e), effective 
from 12 noon, A.l.t., July 22,1993, 
through 12 midnight, A.l.t., December 
31,1993,
Classification

This action is taken under 50 CFR 
672.20, and is in compliance with 
Executive Order 12291.
List of Subjects in 50 CFR Part 672

Fisheries, Reporting and 
recordkeeping requirements.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 21,1993.

David S. Crestin,
Acting Director, Office o f Fisheries 
Conservation and Management, National 
Marine Fisheries Service.
[FR Doc. 93-17787 Filed 7-22-93; 11:35 am]
BILUNQ CODE 3610-22-41

50 CFR Part 678
P.D. 072093B]

Atlantic Shark Fisheries
AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Announcement of adjustments 
to the second semi-annual 1993 quotas 
for fisheries for the Atlantic large coastal 
and pelagic shark species groups.

SUMMARY: NMFS announces that the 
domestic Atlantic, Caribbean and Gulf 
of Mexico large coastal and pelagic 
sharks category quotas have either been 
overharvested or underharvested during 
the first semi-annual 1993 season. 
Therefore, the second semi-annual 1993

quotas are adjusted accordingly. The 
adjusted quotas for the period July 1 
through December 31,1993, are 875 
metric tons (mt) for large coastal sharks 
and 357 mt for pelagic sharks.
EFFECTIVE DATE: July 21, 1993.
FOR FURTHER INFORMATION CONTACT: 
Michael E. Justen, 813-893-3721, or 
Aaron E. King, 301-713-2347. 
SUPPLEMENTARY INFORMATION: The 
Atlantic, Caribbean and Gulf of Mexico 
shark fisheries are managed by the 
Secretary of Commerce according to the 
Fishery Management Plan (FMP) for 
Atlantic Sharks prepared by the 
Secretary of Commerce under authority 
of the Magnuson Fishery Conservation 
and Management Act (16 U.S.C. 1801 et 
seq.). Fishing by U.S. vessels is 
governed by regulations implementing 
the FMP at 50 CFR part 678.

Section 678.23(b)(l)(i) of the 
regulations provides for two semi
annual quotas of 1,218 mt of large 
coastal sharks to be harvested from 
Atlantic, Caribbean and Gulf of Mexico 
waters by commercial fishermen. The 
first semi-annual quota is available for 
harvest from January 1 through June 30,
1993.

Section 678.23(b)(l)(ii) of the 
regulations provides for two semi
annual quotas of 290 mt of large pelagic 
sharks to be harvested from Atlantic, 
Caribbean and Gulf of Mexico waters by 
commercial fishermen. The first semi
annual quota is available for harvest 
from January 1 through June 30,1993.

The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), is authorized under 
§ 678.23 to monitor the catch and 
landing statistics and, on the basis of 
these statistics, determine when the 
catch of Atlantic, Caribbean and Gulf of 
Mexico sharks will equal any quota 
under § 678.23(b)(1). The Assistant 
Administrator is further authorized 
under § 678.23(c) to adjust the 
semiannual quota to reflect actual 
catches during the preceding 
semiannual period. Final data indicate 
that the catch from January through June 
of the large coastal shark species totaled 
1,561 mt, exceeding the established 
quota by 343 mt. The pelagic shark 
fishery harvest was 223 mt, and thus the 
290 mt quota was underharvested by 67 
mt. Therefore, the new adjusted quotas 
for the 1993 semi-annual period will 
decrease for large coastal shark species 
from 1,218 mt to 875 mt, and the quota 
for pelagic shark species will increase 
from 290 mt to 357 mt.
Classification

This action is taken under 50 CFR 
part 678 and complies with E .0 .12291.
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List of Subjects in 50: CFR Part 678
Fisheries, Penalties, Reporting and 

recordkeeping requirements.
Dated: July 21,1993.

S a m u e l W . M c K e e n ,

Assistant Administrator for Fisheries.
[FR Doc. 93-17810 Filed 7-21-93; 5:08 pmi 
BILUNG CODE 3610-22-P

50 CFR Part 678

|U>.072193BJ

Atlantic Shark Fisheries

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Closure of the commercial 
segment of the Atlantic,. Caribbean and 
Gulf of Mexico targe coastal shark 
fisheries.

SUMMARY: NMFS closes the commercial 
fishery for Atlantic» Caribbean and Gulf 
of Mexico large coastal sharks. Closure 
of this fishery is necessary because the 
second semi-annual quota of 875 metric 
tons (mt) allocated for this fishery will 
have been attained. The intent of this 
action is to prevent overharvest of the 
quota established for this fishery. 
EFFECTIVE DATE: The closure is effective 
from 0001 hours local time July 31» 
1993, through December 31,1993.
FOR FURTHER INFORMATION CONTACT; 
Michael E. Justen, 813—893—3721 or 
Richard B. Stone/Aaron E. King, 301- 
713-2347.
SUPPLEMENTARY INFORMATION: The 
Atlantic, Caribbean and Gulf of Mexico 
shark fisheries are managed by the 
Secretary of Commerce according to the 
Fishery Management Plan (FMP) for 
Atlantic Sharks prepared by the 
Secretary of Commerce under authority 
of the Magnuson Fishery Conservation 
and Management Act (16 U.S.C. 1801 et

seq .). Fishing by U.S. vessels is 
governed by regulations implementing 
the FMP at 50 CFR part 678.

Section 678.23(b){l)(i} of the 
regulations provides ft» two semi
annual quotas of 1,218 mt of large 
coastal sharks to be harvested from 
Atlantic, Caribbean and Gulf of Mexico 
waters by commercial fishermen. The 
first semi-annual quota was exceeded by 
343 mt, making 875 mt available for 
harvest from July 1, through! December 
31,1993.

The Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator!, is authorized under 
§ 678.24 to monitor the catch and 
landing statistics and, on the basis of 
these statistics, determine when the 
catch of Atlantic, Caribbean and Gulf of 
Mexico sharks will equal any quota 
under § 678.23(b)(1). When shark 
harvests equal or exceed a quota 
established under § 678.24(b)(1), the 
Assistant Administrator is further 
authorized under § 678.28 to limit 
retention of sharks in the closed species 
group in or from the exclusive economic 
zone (EEZ) to four per vessel per trip; 
and to prohibit the sale, purchase, trade 
or barter of any shark carcass or fin of 
that species group in or from the EEZ.

The Assistant Administrator has 
determined, based on the reported 
landings for the first 2 weeks of July and 
the daily catch rate for that period, that 
the second half of the annual quota for 
Atlantic, Caribbean and Gulf of Mexico 
large coastal sharks will have been 
attained as of July 30,1993. The 
following measures are effective from 
0001 hours local time on July 31,1993, 
through December 31,1993:

(1) For vessels issued a permit under 
§ 678.4, possession of sharks from the 
large coastal group is prohibited, unless 
the vessel is operating as a charter 
vessel or headboat, in which case the

vessel limit per trip is four large coastal 
sharks;

(2) For vessels not issued a permit 
under § 678.4, the vessel limit per trip 
is four large coastal sharks.

(3) The sale, purchase, trade, or barter 
or attempted sale, purchase, trade, or 
barter of a shark carcass or fin of the 
closed species group in or from the EEZ 
is prohibited;

(4) The possession limit may not be 
combined with a bag or possession limit 
applicable to state waters;

(5) The operator of a vessel for which 
the possession limit applies is 
responsible for the vessel trip limit for 
the large group.

(6) A person aboard a vessel subject 
to the possession limit may not transfer 
at sea a shark of the larger coastal 
group—

(a) Taken in the EEZ, regardless of 
where such transfer will take place; or

(b) In the EEZ, regardless of where 
such shark was taken; and

(7) The prohibition regarding sale, 
purchase, trade, or barter, or attempted 
sale, purchase, trade, or barter, does not 
apply to trade in shark carcasses or fins 
of the large coastal group that were 
harvested, off-loaded, and sold, traded, 
or bartered, prior to July 31,1993, and 
were held in storage by a dealer or 
processor.
Classification

This action is required by 50 CFR part 
678 and complies with E.Q. 12291.
List of Subjects,in 50 CFR Part 678

Fisheries, Penalties, Reporting and 
recordkeeping requirements.

Dated July 22,1993.
S a m u e l W . M c K e e n ,
Acting A ssistant Adm inistrator for Fisheries,
N ational M arine F isheries Service.
IFR Doc. 93-17881 Filed 7-22-93; 3:55 pm!
BILUNG CODE 3510-22-M
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFR Part 39

This information may be examined at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington.
FOR FURTHER INFORMATION CONTACT: Greg 
Holt, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2140; fax (206) 227-1320.
SUPPLEMENTARY INFORMATION:

[Docket No. 93-NM-63-AD] Comments Invited

Airworthiness Directives; Airbus Model 
A320 Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM).

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to all 
Airbus Model A320 series airplanes. 
This proposal would require revising 
the Limitations Section of the Airplane 
Flight Manual (AFM) to prohibit the 
airplane from extended overwater
operations. This action also provides for 
an optional terminating action, which, if 
accomplished, would eliminate the 
need for the required AFM limitation. 
This proposal is prompted by a recent 
report that during an emergency 
evacuation demonstration, the lanyard 
became entangled on the girt bar 
indicator mechanism, and subsequently 
prevented an exit door from opening 
fully to a locked position. The actions 
specified by the proposed AD are 
intended to prevent the lanyard from 
becoming entangled on the girt bar 
indicator mechanism, if passengers are 
required to utilize the exit door during 
extended overwater operations where 
ditching may be required.
DATES: Comments must be received  by 
Septem ber 21,1993.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 93-NM- 
63-AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays.

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93-NM—63-AD.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM—103, Attention: Rules Docket No. 
93-NM-63—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.
Discussion -

The FAA has received a recent report 
that, during an emergency evacuation 
demonstration on a Model Airbus A3 20

series airplane, the lanyard became 
entangled on the girt bar indicator 
mechanism, and subsequently 
prevented an exit door from opening 
fully to a locked position. (During 
extended overwater operations, the • 
survival kit must be attached via a 
lanyard to the slide/raft, so it will not 
become separated from the slide/raft in 
the event of a ditching. The survival kit 
is not required to be attached via a 
lanyard during operations over land.) 
The actions specified by the proposed 
AD are intended to prevent the lanyard 
from becoming entangled on the girt bar 
indicator mechanism, if passengers are 
required to utilize the exit door during 
extended overwater operations where 
ditching may be required.

This airplane model is manufactured 
in France and is type certificated for 
operation in the United States under the 
provisions of § 21.29 of the Federal 
Aviation Regulations and the applicable 
bilateral airworthiness agreement.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
revising the Limitations Section of the 
Airplane Flight Manual (AFM) to 
prohibit the airplane from extended 
overwater operations.

This action also provides 
modification of the lanyard that attaches 
the survival kit to the slide/raft as an 
optional terminating action for the 
required AFM limitation. If 
accomplished, this modification is 
required to be performed in accordance 
with a method approved by the 
Manager, Standardization Branch, 
ANM—113, FAA, Transport Airplane 
Directorate.

The FAA estimates that 59 Model 
A320 series airplanes of U.S. registry 
would be affected by this proposed AD, 
that it would take approximately .5 
work hour per airplane to accomplish 
the proposed actions, and that the 
average labor rate is $55 per work hour; 
The cost of required parts is expected to 
be negligible. Based on these figures, the 
total cost impact of the proposed AD on 
U.S. operators is estimated to be $1,623, 
or $28 per airplane. This total cost 
figure assumes that no operator has yet 
accomplished the proposed 
requirements of this AD action.

The regulations proposed herein 
would not have substantial direct effects
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on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore» 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, 1 
certify that this proposed regulation: ft) 
Is not a "major rule” under Executive 
Order 12292; (2) is not a “significant 
rule” under the DOT Regulatory Policies 
and Procedures (44 F R 11034» February 
26,1979); and (3) if promulgated, will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory evaluation 
prepared for this action is contained in 
the Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location provided under the 
caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39
Air transportation» Aircraft, Aviation 

safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
Airbus Industrie: Docket 93-NM—63—AD.

Applicability: All Model A320 series 
airplanes, certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent the lanyard from becoming 
entangled on the girt bar indicator 
mechanism, if passengers are required to 
utilize the exit door during extended 
overwater operations where ditching may be 
required, accomplish the following:

(a) Within 90 days after the effective date 
of this AD, revise the Limitations Section of 
the FAA-approved Airplane Flight Manual 
(AFM) to include the following statement. 
This may be accomplished by inserting a 
copy of this AD in the AFM.

“Extended overwater operation is 
prohibited.”

(b) Modification of the lanyard that 
attaches the survival kit to the slide/raft in 
accordance with a method approved by the 
Manager, Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
constitutes terminating action for the 
requirements of paragraph (a) of this AD. 
Once mi approved modification is 
accomplished, the airplane is eligible for 
extended, overwater operations, ¿né the AFM 
limitation required by paragraph (a) of this 
AD may be removed.

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level o f safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113^

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113.

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

Issued in Renton, Washington, on July 21, 
1993.
Suzanne E. Stevens,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 93-17818 Filed 7-28-93; 8:45 am) 
BtLUNG CODE «10-13-1»

14 CFR Part 39
[Docket No. 93-NM-84-ADJ

Airworthiness Directives; Fokker 
Model F28 Mk 0100 Series Airplanes
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM).

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Fokker Model F28 Mk 0100 
series airplanes. This proposal would 
require connection of the liftdumper 
system wiring shields to ground. This 
proposal is prompted by reports of 
liftdumper system wiring shields that 
were not connected to ground as 
intended. The actions specified by the 
proposed AD are intended to prevent 
inadvertent positive voltages on the 
affected system wiring, which could 
result in nuisance liftdumper alerts, the 
inability to arm the liftdumper system, 
and reduction in protection of the

system against inadvertent liftdumper 
extension in the manual mode.
DATES: Comments must be received by 
September 21,1993.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 93-NM- 
84-AD, 1601 Lind Avenue» SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
Fokker Aircraft USA, Inc., 1199 North 
Fairfax Street, Alexandria, Virginia 
22314. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT: 
Timothy J. Dulin, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-2141; fax (206) 227-1320.
SUPPLEMENTARY INFORMATION: 
Comments Invited

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93-NM 84—AD. The 
postcard will be date stamped and 
returned to the commenter.
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: Availability of NPRMs
Any person may obtain a copy of this 

NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No* 
93-NM—84—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.
Discussion

The Rijksluchivaartdienst (RLD), 
which is the airworthiness authority for 
The Netherlands, recently notified the 
FAA that an unsafe condition may exist 
on certain Fokker Model F28 Mk 0100 
series airplanes. The RLD advises that 
there have been several reports 
indicating that the wiring shields of the 
liftdumper system on these airplanes 
have not been connected to ground as 
intended. The shields must be
connected to ground in order to prevent 
inadvertent positive voltages on the 
wiring. Positive voltages on the wiring, 
if not corrected, could result in nuisance 
liftdumper alerts, and could prevent 
arming of the liftdumper system. 
Additionally, an inadvertent positive 
voltage on one manual control lane and
assubsequent failure of a ground/flight 
switch reduces the protection of the 
system against inadvertent liftdumper 
extension in the manual mode.

Fokker has issued Fokker Service 
Bulletin SBF1O0-27-O43, dated October
1.1992, that describes procedures for 
connecting the affected wiring shields of 
the liftdumper system to ground. The 
RLD classified this service bulletin as 
Mandatory and issued Dutch 
airworthiness directive BLA 92-120, 
dated October 23,1992, in order to 
assure the continued airworthiness of 
these airplanes in The Netherlands.
• model is manufactured
in The Netherlands and is type 
certificated for operation in the United 
,  a!8n8 ^ d er the provisions of Section 
1.29 of the Federal Aviation 
egulations and the applicable bilateral 

airworthiness agreement Pursuant to 
‘^lateral airworthiness agreement 
0 Ites kept the FAA informed of 

j “8 Sltuati°n described above. The FAA 
®as examined the findings of the RLD, 

Viewed all available information, and 
ermined that AD action is necessary 

^  products of this type design that are 
certificated for operation in the United 
states.

a,n UJ3sâ 0 condition has been 
!w  Vfied I® likely to exist or 
. 6 j  .on ^  airplanes of the same 

design registered in the United 
a .8S’ te® proposed AD would require
L . to determine if the wiring
L  0 j^ 16 liftdumper system are 
thfl *° ground, and connection of 

shields to ground, if necessary. The

actions would be required to be 
accomplished in accordance with the 
service bulletin described previously.

The FAA estimates that 54 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 12 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $55 per work hour. Based on these 
figures, the total cost impact of the 
proposed AD on U.S. operators is 
estimated to be $35,640, or $660 per 
airplane. This total cost figure assumes 
that no operator has yet accomplished 
the proposed requirements of this AD 
action.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule“ under the DOT Regulatory Policies 
and Procedures (44 F R 11034, February 
26,1979); and (3) if promulgated, will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory evaluation 
prepared for this action is contained in 
the Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location provided under the 
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation. Aircraft, Aviation 
safety. Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation • 
Regulations as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g}; and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
F o k k e r: D o c k e t 9 3 -N M -8 4 -A D .

Applicability: Model F28 Mk 0100 series 
airplanes; serial numbers 11244 through 
11392, inclusive; certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent inadvertent positive voltage on 
the wiring of the liftdumper system, 
accomplish the following:

(a) Within 8 months after the effective date 
of this AD, inspect the liftdumper system 
wiring shield ground connections to 
determine if the shields are connected to 
ground, in accordance with Fokker Service 
Bulletin SB F l00-27-043, dated October 1,
1992. If any shield is not connected to 
ground, prior to further flight, connect the 
shield to ground in accordance with the 
service bulletin.

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113.

Note: Infonnation concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113.

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

Issued in Renton, Washington, on July 21,
1993.
D a v id  G . H m ie l,

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
IFR Doc. 93-17819 Filed 7-26-93; 8:45 am] 
BILLING CODE 4910-13-P

14 CFR Part 39 
{Docket No. 92-ANE-44]

Airworthiness Directives; Pratt & 
Whitney JT8D Series Turbofan Engines
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM).

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to Pratt 
& Whitney (PW) JT8D series turbofan 
engines. This proposal would require a 
record search of the service history of 
the 8th, 9th, and 10th high pressure 
compressor (HPC) disks, inspections of
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the HPC disks for corrosion, and 
removal from service of engines with 
HPC disks corroded beyond serviceable 
limits. This proposal is prompted by an 
investigation into an uncontained PW 
JT8D engine failure caused by severe 
corrosion on the 9th stage HPC disk.
The actions specified by the proposed 
AD are intended to prevent fracture of 
the HPC disks, which can result in 
uncontained release of engine 
fragments, inflight engine shutdown, 
and airframe damage.
DATES: Comments must be received by 
September 27,1993.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration, New England Region, 
Office of the Assistant Chief Counsel, 
Attention: Rules Docket No. 92-ANE- 
44,12 New England Executive Park, 
Burlington, Massachusetts 01803-5299. 
Comments may be inspected at this 
location in between the hours of 8 a.m. 
and 4:30 p.m., Monday through Friday, 
except Federal holidays.

The service information reference in 
the proposed rule may be obtained from 
Pratt & Whitney, Publications 
Department, 400 Main Street, East 
Hartford, Connecticut 06108. This 
information may be examined at the 
FAA, New England Region, Office of the 
Assistant Chief Counsel, 12 New 
England Executive Park, Burlington, 
Massachusetts.
FOR FURTHER INFORMATION CONTACT:
Mark Rumizen, Aerospace Engineer, 
Engine Certification Office, ANE-140, 
FAA, New England Region, Engine and 
Propeller Directorate, Aircraft 
Certification Service, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803-5299, telephone 
no. (617) 238-7137; fax (617) 238-7199.
SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of comments 
received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before

and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 92—ANE—44.” The postcard 
will be date stamped and returned to the 
commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, New England Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 92-AN E-44,12 New 
England Executive Park, Burlington, 
Massachusetts 01803-5299.
Discussion

The FAA received a report that a 
Boeing 727 aircraft experienced an 
uncontained high pressure compressor 
(HPC) disk rupture on a Pratt & Whitney 
(PW) JT8D turbofan engine.

This compressor disk rupture resulted 
in a rejected takeoff and cabin fire that 
destroyed the airplane and cargo. 
Investigation into the cause of the 
compressor disk rupture identified a 9th 
stage HPC disk rim that had fractured 
due to a fatigue crack originating from 
a corrosion pit on the forward surface of 
the rim in the bottom of a compressor 
blade dovetail slot. The investigation 
also identified severe corrosion on other 
surfaces of this disk and similar 
conditions on other HPC disks of the 
same engine. Metallurgical laboratory 
examination revealed corrosion pits as 
deep as 0.020 inch and 0.060 inch in 
diameter in some areas of the 9th stage 
HPC disk that ruptured. .

The FAA initiated a technical 
evaluation and investigation of the 
extent of PW JT8D HPC disk corrosion 
in the domestic fleet. A review of 
service experience of PW JT8D HPC 
disks indicated that disk corrosion is 
not an endemic problem to all PW JT8D 
engines. However, a subset of the PW 
JT8D population characterized by low 
utilization rates are more susceptible to 
HPC disk corrosion. Low utilization 
operating profiles can induce formation 
of condensation within the engine, 
thereby promoting corrosion scales and 
pits which adversely affects the disk 
fatigue lives. As a compounding 
influence, low utilization rates imply 
longer on-wing calendar intervals and 
less frequent engine shop visits and

module disassemblies. The FAA has 
therefore, determined that calendar time 
as well as hours and cycles are 
appropriate criteria for inspection in 
this AD.

The FAA has determined that Certain 
PW JT8D engines may be operating in 
service with HPC disks corroded beyond 
serviceable limits or may be utilized in 
a manner conducive to corrosion, which 
can result in disk fracture. This 
condition, if not corrected, can result in 
fracture of the HPC disks, which can 
result in uncontained release of engine 
fragments, inflight engine shutdown, 
and airframe damage.

Evaluation of the effectiveness of the 
protective coatings and lubricant/ 
antigallant films used on PW JT8D HPC 
disks indicates varying degrees of 
corrosion resistance depending on the 
type of coating. Protective coatings that 
can be applied to PW JT8D HPC disks 
include Nickel-Cadmium (NiCad) 
plating or a diffused aluminized coating 
applied in accordance with PW 
specification No. 110 (PWA 110). The 
AD inspection program accounts for this 
variability in corrosion resistance and 
provides separate inspection 
instructions and criteria depending on 
the type of protective coating applied.

The FAA has reviewed ana approved 
the technical contents of PW Alert 
Service Bulletin (ASB) No. 6038, 
Revision 3, dated May 8,1992, that 
describes on-wing and shop inspections 
to detect corrosion on HPC disks, and 
removal from service of HPC disks 
corroded beyond serviceable limits.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
require a record search, initial and 
repetitive on-wing and shop inspections 
to detect corrosion on HPC disks, and 
removal from service of engines with 
HPC disks corroded beyond serviceable 
limits. The actions would be required to 
be accomplished in accordance with the 
service bulletin described previously.

There are approximately 11,119 PW 
JT8D—1, -1A, - IB , -7 , -7A, -7B, -9,
-9  A, -1 1 ,-1 5 , -15  A, -17, -17A, -17R. 
and -17AR turbofan engines of the 
affected design in the worldwide fleet. 
The FAA estimates that approximately 
6,815 engines installed on aircraft of 
U.S. registry would be affected by this 
proposal, and 2 work hours would be 
necessary to conduct a search to acquire 
and evaluate the necessary engine 
service history records. Based on 
domestic fleet-wide data, the FAA 
estimates that approximately 8.7% or 
593 engines would be considered to 
have low utilization rates. 
Approximately 75% or 445 of these low
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utilization rate engines contain NiCad 
plated disks. The FAA estimates that it 
would take 5.1 work hours to 
accomplish the borescope inspection on 
these engines. Based on operator 
experience, 12% or 53 engines equipped 
with NiCad plated disks would be found 
corroded beyond serviceable limits and 
would require removal from service. 
Approximately 8.6 work hours would be 
required to remove these engines 
containing excessively corroded disks 
from the aircraft, 500 work hours to tear 
down, deblade, and to reassemble the 
engine, and 8.6 work hours to reinstall 
the reassembled engines. The FAA 
estimates 75% of the removed engines 
would require scrapping the disks.
Three disks per engine would require 
replacements, and the cost of a new disk 
is approximately $7,000.

Approximately 25% or 148 low 
utilization rate PW JT8D engines 
incorporate disks coated with PWA—
110. Approximately 8.6 work hours 
would he required to remove engines 
containing excessively corroded disks 
from the aircraft, 500 work hours to tear 
down, deblade, and reassemble removed 
engines, and 8.6 work hours to reinstall 
the reworked engines. The FAA 
estimates that 50% of the removed
engines would require scrapping the 
disks. Three disks per engine would 
require replacements, and the cost of a 
new disk is approximately $7,000. The 
average labor rate is $55 per work hour. 
Based on these figures, the total cost 
impact of the proposed AD on U.S. 
operators is estimated to be $8,986,119.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
m accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
ederalism implications to warrant the 
preparation of a Federalism Assessment.

fror the reasons discussed above, I 
ceftify that this action (1) is not a “major 
fule” under Executive Order 12291; (2) 
p no* a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
hR 11034, February 26,1979); and (3) if 
Promulgated, will not haye a significant 
economic impact, positive or negative.

on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
evaluation prepared for this action is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption "ADDRESSES.”

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a). 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
Pratt A Whitney: Docket No. 92-ANE-44.

A pplicability. Pratt & Whitney (PW) JT8D- 
1, -1  A, - IB , -7 , -7A, —7B, -9 , -9A, -11 , -15 ,
—15A, -17, —17A, —17R, and -17AR turbofan 
engines installed on but not limited to Boeing 
737 and 727 series, and McDonnell Douglas 
DC-9 series aircraft.

Com pliance: Required as indicated, unless 
accomplished previously.

To prevent fracture of the high pressure 
compressor (HPC) disks, that can result in 
uncontained release of engine fragments, 
inflight engine shutdown, and airframe 
damage, accomplish the following:

(a) Within four months of the effective date 
of this AD, review engine records for the 8th, 
9th, and 10th stage HPC disks to determine 
the type of surface treatment (Nickel- 
Cadmium (NiCad) or PWA 110) and to 
determine disk service history as follows:

(1) For 8th, 9th, and 10th stage NiCad 
plated HPC disks determine the following:

(i) Disk part number;
(ii) Total part time (TPT) in service; (iii) 

total part cycles (TPC) in service;
(iv) Calendar time since installed new in 

an engine;
(v) Calendar time since last NiCad disk 

plating;

(vi) Calendar time since the last shop 
inspection accomplished in accordance with 
Sections 72-36-42, 72-36-43, or 72-36-44, 
as applicable, of the PW JT8D Engine Manual 
Part Number (P/N) 481672;

(vii) Calendar times since the last visual 
bench inspection of the bladed disk 
accomplished in accordance with Section 
72-36-00, PW JT8D Engine Manual P/N 
481672; and

(viii) Disk utilization rate in accordance 
with Section 2. A.(2) of the Accomplishment 
Instructions of PW Alert Service Bulletin 
(ASB) No. 6038, Revision 3, dated May 8, 
1992.

(2) For 8th, 9th, and 10th stage HPC disks 
that have an aluminized coating applied in 
accordance with PW specification No. PWA 
110, determine the following:

(i) TPC in service;
(ii) Calendar time since installed new in an 

engine;
(iii) Calendar time since last PWA 110 disk 

coating; and
(iv) Calendar time since the last shop 

inspection accomplished in accordance with 
Section 72-36-42, 72-36-43, or 72-36-44, as 
applicable, of the PW JT8D Engine Manual VI 
N 481672.

(3) If calendar times and the type of surface 
treatment is unknown, inspect in accordance 
with paragraph (d) of this AD.

(4) If the calendar times are known, but the 
surface treatment is unknown, inspect in 
accordance with paragraph (e) of this AD.

(5) For 8th, 9th, or 10th stage HPC disks 
coated in accordance with PW specification 
No. PWA 110-21 and containing PWA 474 
antigallant in the blade slots, inspect in 
accordance with paragraph (f) of this AD.

(b) Inspect all 8th, 9th, or 10th stage NiCad 
plated HPC disks for corrosion, and if 
necessary, remove engines from service and 
replace with a serviceable disk, in 
accordance with paragraphs 2. A.(4) and
2. A.(6) of the Accomplishment Instructions 
of PW ASB No. 6036, Revision 3, dated May 
8, 1992, as follows:

(1) Perform an initial borescope inspection 
of the rim region of all 8th, 9th, or 10th stage 
HPC disks, in accordance with the follow ing 
schedule;

(i) For HPC disks identified by part number 
in paragraph 2.A.5.(a) of the 
Accomplishment Instructions of PW ASB No. 
6038, Revision 3, dated May 8,1992, that 
have a disk utilization rate of less than 1,300 
hours per year or less than 900 cycles per 
year, determine the disk category (A or B, as 
applicable), based on the TPC on the effective 
date of this AD, in accordance with 
paragraph 2. A.5.(a) of the Accomplishment 
Instructions of PW ASB No. 6038, Revision
3, dated May 8,1992, and perform an initial 
borescope inspection, prior to exceeding the 
following criteria, whichever occurs latest:

Disk category Disk borescope inspection time limit

7 years since the disk was last plated or installed new in an engine, whichever occurs later; or 
4 years since the last disk inspection accomplished in accordance with Sections 72-36-42, 72-36-43, or 72-36- 

44, as applicable, of PW JT8D Engine Manual P/N 481672; or 
years since the last visual bench inspection of the bladed disk accomplished in accordance with Section 72- 

36-00, of PW JT8D Engine Manual P/N 481672; or
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Disk category Disk borescope inspection time limit

b .... ........
1 year after the effective date of this AD.
7 years since the disk was last plated or installed new in an engine, whichever occurs later; or 
4 years since the last disk inspection accomplished In accordance with Sections 72-36-42, 72-36-43, or 72-36- 

44, as applicable, of PW JT8D Engine Manual P/N 481672; or 
2% years since the last visual bench inspection of the bladed disk accomplished in accordance with Section 72- 

36-00, of PW Engine Manual P/N 481672; or 
4 months after the effective date of this AD.

(ii) For HPC disks identified by part number in paragraph 2.A.(5)(a) of the Accomplishment Instructions of PW ASB No. 6038, 
Revision 3, dated May 8, 1992, that have a disk utilization rate greater than or equal to 1,300 hours per year and greater than 
or equal to 900 cycles per year, are defined as disk category C. Perform the initial horoscope inspection, prior to exceeding the 
following criteria, whichever occurs latest: u > •- • ■*'/ >/.> • : '

Disk category Disk borescope inspection time limit

C ............. ..................... .......... 11 years since the disk was last plated or installed new in an engine, whichever occurs later; or 
7 years since the last disk inspection accomplished in accordance with Sections 72-36-42, 72-36-43, or 72-36- 

44, as applicable, of PW JÎ8D Engine Manual P/N 481672; or 
6 years since the last visual bench inspection of the bladed disk accomplished in accordance with Section 72- 

36-00, of PW Engine Manual P/N 481672; or 
1 year after the effective date of this AD.

(iii) For HPC disks identified by part number in paragraph 2.A.(5)(b) of the Accomplishment Instructions of PW ASB No. 6038, 
Revision 3, dated May 8, 1992, and that have a disk utilization rate of less than 1,300 hours per year or less than 900 cycles 
per year, determine the disk category (AA or BB, as applicable), based on the TPG on the effective date of this AD, in ,accordance 
with paragraph 2,A.(5)(b) of the Accomplishment Instructions of PW ASB No. 6038, Revision 3, dated May 8, 1992, and, perform 
the initial horoscope inspection, prior to exceeding the following criteria, whichever occurs .latest: 1

Disk category Disk borescope inspection time limit

AA ....... .................. ........... .

BB .......... ............................

9 years since the disk was last plated or installed new in an engine, whichever occurs later; or 
6 years since the last disk inspection accomplished in accordance with Sections 72-36-42, 72-36-43, or 72-36- 

44, as applicable of the PW JT8D Engine Manual P/N 481672; or 
2Vfe years since the last visual bench inspection of the bladed disk accomplished in accordance with Section 72- 

36-00, of the PW JT8D Engine Manual P/N 481672; or 
1 year after the effective date of this AD.
9 years since the disk was last plated or installed new in an engine, whichever occurs later; or 
6 years since the last disk inspection accomplished in accordance with Sections 72-36-42, 72-36-43, or 72-36- 

44, as applicable, of PW JT8D Engine Manual P/N 481672; or 
2-1/2 years since the last visual bench inspection of the bladed disk accomplished in accordance with Section 

72-36-00, of PW JT8D Engine Manual P/N 481672; or 
4 months after the effective date of this AD.

(iv) For HPC disks identified by part numbers in paragraph 2.A.(5)(b) of the Accomplishment Instructions of PW ASB No. 6038, 
Revision 3, dated May 8, 1992, that have a utilization rate greater than or equal to 1,300 hours per year and greater than or equal 
to 900 cycles per year, are defined as disk category CC. Perform the initial horoscope inspection, prior to exceeding the following 
criteria, whichever occurs latest:

Disk category Disk borescope inspection time limit

CC .....;.................................... 13 years since the disk was last plated or installed new in an engine, whichever occurs later; or 
9 years since the last disk inspection accomplished in accordance with Sections 72-36-42, 7 2 - 3 6 - 4 3 ,72-36-44, 

as applicable, of PW JT8D Engine Manual P/N 481672; or 
6 years since the last visual bench inspection of the bladed disk accomplished in accordance with Sections 72- 

36-00, of PW JT8D Engine Manual P/N 481672; or 
1 year after the effective date of this AD.

(2) Thereafter, inspect the applicable HPC 
disks in accordance with paragraphs 2.A.(4) 
and 2.A.(6) of the Accomplishment 
Instructions of PW ASB No. 6038, Revision 
3, dated May 8,1992, and if necessary 
replace with a serviceable disk.

(3) Performing the shop level HPC 
inspection in accordance with Sections 72- 
36-42, 72-36-43, or 72-36-44, as applicable, 
of PW )T8D Engine Manual P/N 481672 is an 
equivalent means of compliance to the on- 
wing horoscope inspections required in 
paragraphs (b)(1) and (b)(2) of this AD.

(c) For engines which contain 8th, 9th, or 
10th stage HPC disks that have a PWA 110- 
1, -2 , -3 , -4 , -9 , -11 , -21 , -31 , -2/-4, -21/
-9, -50 , —51, or -52  type coating, inspect, and 
if necessary replace with a serviceable disk, 
as follows:

(1) For 8th, 9th, or 10th stage HPC disks 
with less than 12,000 TPC on the effective 
date of this AD, remove the engine HPC 
module, based on the 8th, 9th, or 10th stage 
HPC disk having the earliest removal 
requirements, and perform an initial 
inspection and replace if necessary with 
serviceable disks, all HPC disks, stages 7

through 12, for surface corrosion in 
accordance with Sections 72-36-41, 72-36- 
42, 72-36-43, 72-36-44, 72-36-45, or 72- 
36-46, as applicable, of the PW JT8D Engine 
Manual P/N 481672, prior to exceeding the 
following criteria, whichever occurs latest:
ENGINE HPC MODULE REMOVAL AND 
INSPECTION TIME LIMIT 
<—9 years since the HPC disk was insta lled  

new in an engine or since the la s t coating 
application, whichever occurs later, or 

—4 years since the disk was last inspected 
in accordance with Sections 72-36-42,72-
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36-43, or 72-36—44, as applicable, of the 
PW JT8D Engine Manual, P/N 481672; or 

—1 year after the effective date of this AD.
(2) For 8th, 9th, or 10th stage HPC disks 

with greater or equal to 12,000 TPC on the 
effective date of this AD, remove the engine 
HPC module, based on the 8th, 9th or 10th 
stage HPC disk having the earliest removal 
requirements, and perform an initial 
inspection and replace if necessary with 
serviceable disks, all HPC disks, stages 7 
through 12, for surface corrosion in 
accordance with Sections 72-36-41, 72-36-
42.72- 36-43, 72-36-44, 72-36-45, or 72- 
36-46, as applicable, of the PW JT8D Engine 
Manual P/N 481672, prior to exceeding the 
following criteria, whichever occurs latest;
ENGINE HPC MODULE REMOVAL AND 
INSPECTION TIME LIMIT
—9 years since the HPC disk was installed 

new in an engine or since the last coating 
application, whichever occurs later; or 

—4 years since the HPC disk was last 
inspected in accordance with Sections 72- 
36-42, 72-36-43, or 72-36-44, as 
applicable, of the PW JT8D Engine Manual 
P/N 481672; or

—4 months after the effective date of this AD.
(3) Thereafter, remove the engine HPC 

module and inspect for surface corrosion all 
HPC disks stages 7 through 12, and replace 
if necessary with serviceable disks, in 
accordance with Sections 72-36-41, 72-36-
42.72- 36-43, 72-36-44. 72-36-45 or 72-36- 
46, as applicable, of the PW JT8D Engine 
Manual P/N 481672, prior to exceeding the 
following the following criteria, whichever 
occurs latest:
REINSPECTION INTERVAL
—9 years since each 7th, 8th, 9th, 10th, llth , 

and 12th stage HPC disk was installed new 
in an engine or since the last coating 
application, whichever occurs later, or 

- 4  years since each 7th, 8th, 9th, 10th, llth , 
and 12th stage HPC disk was inspected in 
accordance with Sections 72-36-41, 72- 
36-42, 72-36-43, 72-36-44, 72-36-45, 
and 72-36-46, as applicable, of the PW 
JT8D Engine Manual P/N 481672.
(d) For 8th, 9th, or 10th stage HPC disks 

which have unknown surface treatment and 
where calendar times are unknown, remove 
the engine from service and inspect HPC 

lsks> stages 7 through 12, for surface 
corrosion, and replace if necessary, with 
serviceable disks, in accordance with 
factions 72-36-41, 72-36-42, 72-36-43, 7 2 -  

or 72-36-46, as applicable, 
t the PW JT8D Engine Manual P/N 481672, 

as follows:
♦w iFor 8th’ 9th*or 10th sta8e HPC disksmat have less than 12,000 TPC on the 
e et?dve date of this AD, remove engine from 
snfZ lce l nd insP®ct HPC disks within 1 fhar 
°t the effective date of this AD.
6  7 u 8th*9th> or 10th 8ta8® HPC disks 
th «ave greater or equal to 12,000 TPC on 

a effective date of this AD, remove engine 
man service and inspect HPC disks within 4

r?irL°f 1116 effective date of this AD. 
¿Jaereafter, identify the type of surface 

wi»kcent (NiCad or PWA110) in accordance 
¡ ¡ “ Section 70-44-01, of the PW Overhaul 

tandard Practice Manual, PW 585005, and

inspect the required disks in accordance with 
the reinspection requirements of paragraphs
(b) (2) or (c)(3) of this AD, whichever is 
applicable.

(e) For 8th, 9th, or 10th stage HPC disks 
that have unknown surface treatment, but 
with known calendar times, remove the 
engine from service and inspect HPC disks, 
stages 7 through 12, for surface corrosion, 
and replace if necessary, with serviceable 
disks, in accordance with paragraphs (c)(1) or
(c) (2), as applicable, of this AD.

(1) Thereafter, identify the type of surface 
treatment (NiCad or PWA 110) in accordance 
with Section 70-44-01, of the PW Overhaul 
Standard Practice Manual, P/N 585005, and 
inspect in accordance with the reinspection 
requirements of paragraphs (b)(2) or (c)(3) of 
this AD, whichever is applicable.

(f) For 8th, 9th, or 10th stage HPC disks 
coated in accordance with PW specification 
No. PWA 110-21 and containing PWA 474 
antigallant in the blade slots, as an 
alternative to performing the requirements of 
(a)(2) and (c) of this AD, a record search and 
borescope inspection may be accomplished 
in accordance with the instructions of 
paragraph (a)(1) and (b), respectively, of this 
AD.

(g) Define the inspection program 
requirements independently for each 8th,
9th, and 10th stage HPC disk.

(h) If the HPC disks, stages 7 through 13 
were deemed serviceable, as specified in the 
PW JT8D Engine Manual P/N 481672, at a 
shop visit, and the engine or HPC module 
was properly preserved and stored as 
specified in the PW JT8D Engine Manual P/
N 481672, immediately after that shop visit, 
then the storage time can be deducted from 
the calendar times.

(i) Report within 30 days of inspection, 
disks that are borescoped inspected in 
accordance with this AD and are determined 
to have visible cracks or severe corrosion as 
defined in 2.A.(6) of the Accomplishment 
Instructions of PW ASB No. 6038, Revision 
3, dated May 8,1992, or disks that are 
inspected in the shop and inspection reveals 
visible cracks or corrosion exceeding 
serviceability limits as defined in PW Engine 
Manual, P/N 486172. This report should 
include inspection findings, compressor 
stage, disk P/N, and disk serial number. 
Submit reports to the Manager, Engine 
Certification Office, Engine and Propeller 
Directorate, Aircraft Certification Service, 
FAA, 12 New England Executive Park, 
Burlington, MA 01803-05299; fax (617) 238- 
7199; Telex 949301 FAANE BURL. The 
reporting requirements of this AD terminate 
1 year from the effective date of this AD. 
Information collection requirements 
contained in this regulation have been 
approved by the Office of Management and 
Budget under the provisions of the 
Paperwork Reduction Act of 1980 (Pub. L. 
96-511) and have been assigned OMB control 
number 2120-0056.

(j) An alternative method of compliance or 
adjustment of the initial compliance time 
that provides an acceptable level of safety 
may be used if approved by the Manager, 
Engine Certification Office, FAA, Engine and 
Propeller Directorate. The request should be 
forwarded through an appropriate FAA

Principal Maintenance Inspector, who may 
add comments and then send it to the 
Manager, Engine Certification Office.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any, may be obtained from the Engine 
Certification Office.

(k) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the aircraft to a location where the 
requirements of this AD can be 
accomplished.

Issued in Burlington, Massachusetts, on 
July 16,1993.
Jack A. Sain,
M anager, Engine and P ropeller D irectorate, 
A ircraft C ertification Service.
(FR Doc. 93-17816 Filed 7-26-93; 8:45 am] 
BILUNG CODE 4910-13-P

14 CFR Part 39

[Docket No. 91-ANE-39]

Airworthiness Directives; Pratt & 
Whitney JT8D Series Turbofan Engines

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Supplemental notice of 
proposed rulemaking; reopening of 
comment period.

SUMMARY: This proposed rule revises an 
earlier proposed airworthiness directive 
(AD), applicable to Pratt & Whitney 
(PW) JT8D series turbofan engines, that 
would have required the installation 
and periodic inspection of temperature 
indicators installed on the No. 4 and 5 
bearing compartment scavenge oil tube, 
and performance of any necessary 
corrective action, and required the 
installation of No. 4 and 5 bearing 
compartment hardware modifications 
for certain engines. That proposal was 
prompted by reports of high pressure 
turbine (HPT) shaft fractures caused by 
oil fires that resulted from internal 
leakage of thirteenth stage compressor 
discharge air into the No. 4 and 5 
bearing compartment. This Action 
revises the proposed rule by requiring 
installation of improved temperature 
indicators, extending the compliance 
time for installation of temperature 
indicators, and eliminating the 
requirement to perform No. 4 and 5 
bearing compartment hardware 
modifications. The actions specified by 
this proposed AD are intended to 
prevent fracture of the HPT shaft, which 
can result in uncontained release of 
engine fragments, engine fire, inflight 
engine shutdown, or possible aircraft 
damage.
DATES: Comments must be received by 
September 27,1993.
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ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
91-AN E-39,12 New England Executive 
Park, Burlington, MA 01803—5299. 
Comments may be inspected at this 
location between 8 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
Pratt & Whitney, Technical Publications 
Department, M/S 132-30, 400 Main 
Street, East Hartford, CT 06108. This 
information may be examined at the 
FAA, New England Region, Office of the 
Assistant Chief Counsel, 12 New 
England Executive Park, Burlington, 
MA.
FOR FURTHER INFORMATION CONTACT:
Mark Rumizen, Aerospace Engineer, 
Engine Certification Office, ANE-140, 
Engine and Propeller Directorate, FAA, 
New England Region, 12 New England 
Executive Park, Burlington, MA 01803- 
5299, telephone (617) 238-7137, fax 
(617) 238-7199.
SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 91-ANE-39.” The 
postcard will be date stamped and 
returned to the commenter.

Availability of NPRMs
Any person may obtain a copy of this 

NPRM by submitting a request to the 
FAA, New England Region, Office of the 
Assistant Chief Counsel, Attention:
Rules Docket No. 91-AN E-39,12 New 
England Executive Park, Burlington, MA 
01803-5299.
Discussion

A proposal to amend part 39 of the 
Federal Aviation Regulations to add an 
airworthiness directive, applicable to 
Pratt & Whitney (PW) JT8D series 
tuibofan engines, was published as a 
notice of proposed rulemaking (NPRM) 
in the Federal Register on January 24, 
1992. That NPRM would have required 
the installation and periodic inspection 
of temperature indicators installed on 
the No. 4 and 5 bearing compartment 
scavenge oil tube, performance of any 
necessary corrective action, and 
required the installation of No. 4 and 5 
bearing compartment hardware 
modifications for certain engines. That 
NPRM was prompted by reports of high 
pressure turbine (HPT) shaft fractures 
caused by oil fires that resulted from 
internal leakage of thirteenth stage 
compressor discharge air into the No. 4 
and 5 bearing compartment That 
condition, if not corrected, could result 
in fracture of the HPT shaft, which can 
result in uncontained release of engine 
fragments, engine fire, inflight engine 
shutdown, or possible aircraft damage.

Since the issuance of that NPRM, the 
Federal Aviation Administration (FAA) 
has determined that the bearing 
compartment hardware modifications 
do not adequately prevent internal 
leakage of thirteenth stage compressor 
discharge air into the No. 4 and 5 
bearing compartment; therefore, the 
FAA has eliminated that requirement in 
this supplemental proposed rule. When 
improved bearing compartment 
hardware modifications are developed, 
the FAA may consider future 
rulemaking that may require this 
hardware as a terminating action to the 
repetitive inspections of the temperature 
indicators.

In addition, PW has issued Alert 
Service Bulletin (ASB) No. 5944, 
Revision 2, dated June 8,1992, which 
describes procedures for installation of 
an improved temperature indicator that 
incorporates an adhesive sealant, revises 
the installation instructions, and adds a 
troubleshooting procedure to determine 
if the temperature indicators are 
functioning properly. This revision is 
reflected in this supplemental proposed 
rule.

Also, PW has issued ASB No. 6053, 
Revision 7, dated May 24,1993, which

describes minor hardware changes to 
the HPT containment shield assembly. 
This supplemental proposed rule has 
been changed to reflect this updated 
revision to the ASB.

Finally, this supplemental proposed 
rule extends the time allotted to install 
the improved temperature indicators 
from 65 hours time in service (TIS) to 
90 days after the effective date of this
AD. Service data indicates that this 
extension would have minimal safety 
impact to the fleet The repetitive 
inspection interval, however, would 
remain 65 hours U S since last 
inspection. This supplemental proposed 
rule has been changed accordingly.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. Comments that did 
not relate specifically to the changes in 
the compliance program of this 
supplemental proposed rule will be 
addressed in the Final Rule.

Ten commenters state that the PW 
Part Number (P/N) 809129 and P/N 
809130 temperature indicators are 
unreliable due to observed service 
problems. One commenter reports that 
the temperature indicators are peeling 
off the No. 4 and 5 bearing compartment 
scavenge oil tube and turning black due 
to oil saturation and contamination. The 
FAA concurs. This supplemental 
proposed rule would require installation 
of new and redesigned temperature 
indicators on engines mounted on 
Boeing 727 series aircraft. These 
temperature indicators incorporate a 
sealant which is applied over the 
indicator and prevents oil saturation. 
Field data indicates that the oil 
saturation problem associated with the 
temperature indicator is only occumng 
on engines installed on Boeing 727 
series aircraft; engines installed on 
McDonnell Douglas MD-80 series 
aircraft may have the new or prior 
configuration of temperature indicators 
installed.

Five commenters request, based on 
the availability of temperature 
indicators and operator maintenance 
programs, a time period of greater than 
65 hours TIS after the effective date of
this AD to install the temperature 
indicators. The FAA concurs. The FAA 
has increased the time period to install 
the temperature indicators to 90 days 
and has determined that the e x te n sio n  
of the time allotted to install 
temperature indicators would have 1 
minimal impact to the fleet based on the 
following: PW has been aggressively 
issuing the improved temperature 
indicator since May 1992; the old design 
temperature indicator is still allowed as
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an option for engines installed on 
McDonnell Douglas MD-80 series 
aircraft; and this supplemental proposed 
rule will provide ample warning of the 
requirement to acquire and install the 
improved temperature indicators. The 
repetitive inspection interval, however, 
would remain 65 hours TIS since last 
inspection.

Three commenters state that service 
experience in their fleet indicates 
problems with the No. 5 bearing 
compartment hardware modification 
described in PW SB No. 5945, dated 
December 19,1990, and recommend 
eliminating this requirement from the
AD. The FAA concurs. The FAA has 
determined that the bearing 
compartment hardware modification 
described in PW SB No. 5945, dated 
December 19,1990, and required by the 
previous NPRM, does not adequately 
prevent internal leakage of thirteenth 
stage compressor discharge air into the 
No. 4 and 5 bearing compartment and 
has therefore eliminated this 
requirement from the AD. PW is 
continuing to develop hardware that 
would prevent internal leakage of 
thirteenth stage compressor discharge 
air.

Five commenters request to allow the 
installation and monitoring of two 
temperature indicators ana the 
performance of diagnostic testing only if 
both temperature indicators turn black. 
This procedure would provide relief 
from unnecessary engine maintenance 
due to faulty temperature indications 
without sacrificing safety. The FAA 
concurs. This supplemental proposed 
rule would allow the installation of one 
or two sets of temperature indicators 
and would modify the inspection 
program accordingly.

One commenter requests that all 
earlier revisions of PW SB No. 5514 be 
acceptable for hardware modifications 
to the No. 4 and 5 bearing oil 
compartment. The FAA does not 
concur. The FAA has determined that 
the No. 4 and 5 bearing oil compartment 
hardware modifications identified in 
PW SB No. 5945 and PW SB No. 5514 
do not adequately prevent No. 4 and 5 
bearing compartment oil fires. This 
supplemental proposed rule would 
eliminate the requirement for bearing 
compartment hardware modifications.

One commenter requests clarification 
on the requirement to install the bearing 
compartment hardware at the next shop 
visit. This supplemental proposed rule 
would not require the installation of 
bearing compartment hardware 
modifications.

Two commenters request extended 
time to install the No. 4 and 5 bearing 
compartment hardware modifications in

accordance with PW SB No. 5945, dated 
December 19,1990, and PW SB No. 
5514, Revision 7, dated February 28,
1991. This supplemental proposed rule 
would not require these hardware 
modifications.

Two commenters state that the entire 
approach of temperature monitoring is 
unsatisfactory due to false indications, 
unnecessary engine removals, 
scheduling disruptions, and extra costs. 
Mandatory action should be focused on 
correcting the No. 4 and 5 bearing 
compartment hardware. The FAA 
concurs in part. The temperature 
monitoring is an interim program until 
such time that modified bearing 
compartment hardware is developed for 
PW Models JT8D-1 through JT8D-17AR 
or the HP turbine containment hardware 
is installed on PW JT8D-200 series 
engines. The FAA may require 
installation of improved bearing 
compartment hardware and HP turbine 
containment hardware in future 
rulemaking.

Three commenters request defining a 
troubleshooting procedure for the 
temperature indicators prior to engine 
troubleshooting when the temperature 
indicator has turned black. A method to 
validate and confirm a properly 
functioning temperature indicator 
would be desirable prior to beginning 
the costly and time consuming engine 
troubleshooting procedures. The FAA 
concurs. Pratt & Whitney ASB No. 5944, 
Revision 2, dated June 8,1992, 
describes a procedure for confirming no 
oil saturation on temperature indicators. 
This supplemental proposed rule would 
allow this inspection as an optional 
procedure.

Two commenters state that the 
location of the temperature indicator 
specified in the previous NPRM and PW 
ASB No. 5944, Revision 1, dated April
10,1991, is inconvenient and request a 
location with easier accessibility. The 
FAA concurs. Pratt & Whitney ASB No. 
5944, Revision 2, dated June 8,1992, 
describes installation in other areas of 
the No. 4 and 5 scavenge line, and the 
improved temperature indicator itself 
has been designed to allow for easier 
installation.

Three commenters request that the 
FAA meet with industry to address the 
operators’ concerns and potential 
impact to the fleet prior to issuing the 
Final Rule for this program. The FAA 
does not concur. Tne FAA does not 
believe that a public meeting would be 
necessary at this point as the program 
has been modified to address many of 
the concerns identified in the 
comments. Also, this supplemental 
NPRM will allow 60 additional days of

public comment before issuing the Final 
Rule.

One commenter notes a typographical 
error in paragraph (a)(4) of the NPRM 
with “ship” printed instead of “shop.” 
The FAA concurs. “Shop” is the correct 
word.

One commenter states that the No. 4 
and 5 bearing compartment hardware 
modifications and containment shield 
should not be required for engines 
installed on McDonnell Douglas MD-80 
series aircraft. The FAA concurs in part. 
This supplemental proposed rule 
eliminates the requirement to install No. 
4 and 5 bearing compartment hardware 
modifications. In addition, this 
proposed rule does not require 
installation of HPT containment 
hardware, but does exempt those PW 
JT8D-200 series engines which 
incorporate the HPT containment 
hardware from the installation and 
repetitive inspections of the temperature 
indicators. The FAA may, however, 
require the installation of HPT 
containment hardware in PW JT8D-200 
series engines in future rulemaking.

Since these changes expand the scope 
of the originally proposed rule, the FAA 
has determined that it is necessary to 
reopen the comment period to provide 
additional opportunity for public 
comment.

There are approximately 6,323 JT8D- 
1 through -17AR series engines and 
1,843 JT8D-200 series engines of the 
affected design in the worldwide fleet.
It is estimated that 5,237 engines in the 
domestic fleet would be affected by this 
proposed AD, that it would take 
approximately 1.5 work hours per 
engine to accomplish the required 
actions, and that the average labor rate 
would be $55 per work hour. Based on 
these figures, the total cost impact of the 
proposed AD on U.S. operators is 
estimated to be $432,053.

The regulations proposed herein 
would hot have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under the DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26,1979); and (3) if promulgated, will 
not have a significant economic impact, 
positive or negative, on a substantial
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number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory evaluation 
prepared for this action is contained in 
the Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location provided under the 
caption “ADDRESSES.”
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a). 1421 
and 1423: 49 U.S.C. 106(g); and 14 CFR 
11.89.

$39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
Pratt k  Whitney: Docket No. 91-ANE-39.

A pplicability: Pratt & Whitney (PW) JT8D- 
1, -1  A, -IB , -7 , —7A, -7B , -9 , -9A, -15, 
-15A, -17, -17A, —17R, and -17AR tuibofan 
engines installed on but not limited to Boeing 
727 series aircraft, and JT8D-209, -217, 
-217A, -217C, and -219 tuibofan engines 
installed on but not limited to McDonnell 
Douglas MD-80 series and Boeing 727 series 
aircraft.

C om pliance: Required as indicated, unless 
accomplished previously.

To prevent fracture of the high pressure 
turbine (HPT) shaft, which can result in 
uncontained release of engine fragments, 
engine Are, inflight engine shutdown, or 
possible aircraft damage, accomplish the 
following:

(a) For PW jT8D -l, -1A , - IB , -7 , -7 A,
-7B, -9 , -9A, -15. -15  A, -17 , -17A, -17R, 
and -17AR engines installed on Boeing 727 
series aircraft, install and inspect one or two 
temperature indicators, Part Number (P/N) 
810486, on the No.. 4 and 5 bearing 
compartment scavenge oil tube, as follows:

(1) Install one or two temperature 
indicators on the No. 4 and 5 bearing 
compartment scavenge oil tube in accordance 
with Section 2.A.(1) of the Accomplishment 
Instructions of PW Alert Service Bulletin 
(ASB) No. 5944, Revision 2. dated June 8, 
1992, within 90 days after the effective date 
ofthis AD.

(2) Visually inspect temperature indicators 
within 65 time in service (TIS) of installation. 
Thereafter, inspect at intervals not to exceed 
65 hours TIS since last inspection.

(3) If upon inspection, the color of any 
temperature indicator window has turned

completely black, perform troubleshooting 
and diagnostic testing and corrective action 
as required, in accordance with Section 
2.A.(2) (c) and (d) or (f) and (g), as applicable, 
of the Accomplishment Instructions of PW 
ASB No. 5944, Revision 2, dated June 8,
1992. Prior to returning the engine to service, 
replace any temperature indicator that has 
turned black and inspect in accordance with 
paragraph (a)(2) of this AD.

(b) For PW JT8D-209, -217, -217A. -2 1 7C, 
and -219 engines that do not incorporate a 
HPT containment shield installed in 
accordance with PW ASB No. 6053, Revision 
7, dated May 24,1993, or earlier revisions of 
PW ASB No. 6053, install and inspect one or 
two temperature indicators, P/N 81.0486, or a 
single or double set of P/N 809129 and P/N 
809130 temperature indicators, on the No. 4 
and 5 bearing compartment scavenge oil 
tube, as follows:

(1) Install temperature indicators on the 
No. 4 and 5 bearing compartment scavenge 
oil tube in accordance with Section 2.A.(1) of 
the Accomplishment Instructions of PW ASB 
No. 5944, Revision 2, dated June 8,1992, 
within 90 days after the effective date of this 
AD.

(2) Visually inspect temperature indicators 
within 65 hours TIS of installation. 
Thereafter, inspect at intervals not to exceed 
65 hours TIS since last inspection.

(3) If upon inspection, the color of any 
temperature indicator window(s) has turned 
completely black, perform troubleshooting 
and diagnostic testing and corrective action 
as required, in accordance with Section 
2.A.(2) (c) and (d) or (f) and (g), as applicable, 
of the Accomplishment Instructions of PW 
ASB No. 5944, Revision 2, dated June 8,
1992. Prior to returning the engine to service, 
replace any temperature indicator that has 
turned black and inspect in accordance with 
paragraph (a)(2) of this AD.

(c) For aircraft installations utilizing one P/ 
N 810486 indicator or one set of P/N 809129 
and 809130 indicators, and inspection 
reveals a missing indicator, inspect the 
remaining temperature indicator, if 
applicable, to determine if the indicator 
window has turned completely black. If the 
indicator window has turned completely 
black, perform troubleshooting and 
diagnostic testing, and corrective action as 
required, in accordance with paragraph (b)(3) 
of this AD. If the indicator window has not 
turned completely black Or if there are no 
additional indicators installed, then install a 
new indicator in accordance with Section
2. A.(l) of the Accomplishment Instruction of 
PW ASB No. 5944, Revision No. 2, dated 
June 8,1992, prior to return to service, and 
visually inspect temperature indicator within 
65 hours TIS since installation. Thereafter, 
inspect at intervals not to exceed 65 hours 
TIS since last inspection.

(d) For aircraft installations utilizing two 
P/N 810486 indicators or two sets of P/N 
809129 and 809130 indicators, and 
inspection reveals a missing indicator(s), 
inspect the remaining temperature 
indicators) to determine if the indicator 
window has turned completely black. If the 
indicator window has turned completely 
black, perform troubleshooting and 
diagnostic testing, and corrective action as

required, in accordance with paragraph (b)(3) 
of this AD. If the indicator window has not 
turned completely black, install a new 
indicatorfs) in accordance with Section 
2.A.(1) of the Accomplishment Instructions 
of PW ASB No. 5944, Revision 2, dated June 
8,1992, prior to return to service, and 
visually inspect temperature indicator within 
65 hours TIS since installation. Thereafter, 
inspect at intervals not to exceed 65 hours 
TIS since last inspection.

(e) Report the data elements identified in 
Appendix E of the Accomplishment 
Instructions of PW ASB No. 5944, Revision 
2, dated June 8,1992, whenever an 
overtempérature condition is observed on 
any coico: temperature indicator which is the 
result of an internal engine problem only and 
not resulting from an external cause 
corrected by the published troubleshooting 
procedures. Data elements should be 
reported within 30 days of determining that 
the overtemperature condition is the result of 
an internal engine problem, to the Manager, 
Engine Certification Office, Engine and 
Propeller Directorate, Aircraft Certification 
Service, FAA, 12 New England Executive 
Park, Burlington, MA 01803-05299; Telex 
Number 949301 FAANE BURL; fax (617) 
238-7199. The reporting requirements of this 
proposed AD terminate six months from the 
effective date of the AD.

(f) Information collection requirements 
contained in this proposed regulation have 
been approved by the Office of Management 
and Budget under the provisions of the 
Paperwork Reduction Act of 1980 (Pub. L  
96-511) and have been assigned OMB control 
number 2120-0056.

(g) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Engine 
Certification Office. The request should be 
forwarded through an appropriate FAA 
Principal Maintenance Inspector, who may 
add comments and then send it to the 
Manager, Engine Certification Office.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any, may be obtained from the Engine 
Certification Office.

(h) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the aircraft to a location where the 
requirements of this AD can be 
accomplished. Engines that are confirmed by 
diagnostic testing to have an overtemperature 
condition cannot be operated during ferry 
flights.

Issued in Burlington, Massachusetts, on 
July 19,1993.
Jack A. Sain,
M anager, Engine and P ropeller Directorate,
-A ircraft Certification Service.
[FR Doc. 93-17824 Filed 7-26-93; 8:45 ami
BILUNG CODE 4910-13-P
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DEPARTMENT OF COMMERCE 

Office of the Secretary 

15 CFR Part 7

National Institute of Standards and 
Technology

15 CFR Part 285 
[Docket No. 930103-3003]

RJN 0693-AB15

National Voluntary Laboratory 
Accreditation Program

AGENCY: National Institute of Standards 
and Technology, Commerce.
ACTION: Notice of proposed rulemaking; 
request for comments.

SUMMARY: The Director of the National 
Institute of Standards end Technology, 
United States Department of Commerce, 
requests comments on proposed 
changes to regulations pertaining to the 
operation of the National Voluntary 
Laboratory Accreditation Program 
(NVLAP). The NVLAP procedures will 
be redesignated and revised to expand 
the procedures to include accreditation 
of calibration laboratories; update the 
Procedures for compatibility with 
conformity assurance and assessment 
concepts; assure consistency with 
relevant International Organization for 
Standardization (ISO) documents (e.g., 
ISO Guides 25 ,38 ,43 , 58, and 9000); 
and facilitate and promote acceptance of 
calibration and test results between 
countries to avoid barriers to trade. 
Provisions in this regard will facilitate 
cooperation between laboratories and 
other bodies to assist in the exchange of 
information and experience, harmonize 
standards and procedures, and establish 
the basis for bi-lateral and multi-lateral 
agreements.
DATES: Comments on the proposed 
revisions must be received no later than 
October 12,1993.
ADDRESSES: Comments on the proposed 
regulation must be submitted to: Albert
0. Tholen, Chief, National Voluntaiy 
Laboratory Accreditation Program, 
National Institute of Standards and 
Technology, Building 411, room A162, 
Gaithersburg, MD 20899, telephone 
number (301) 975-4016.
TO« further information contact: 
Albert D. Tholen, Chief, National 
voluntary Laboratory Accreditation 
Program, (301) 975-4016.

SUPPLEMENTARY information:

Background
’Phe National Institute of Standards 

and Technology (NIST) administers the

National Voluntary Laboratory 
Accreditation Program (NVLAP) under 
regulations presently found at part 7 of 
title 15 of the Code of Federal 
Regulations. NVLAP provides an 
unbiased third party evaluation and 
recognition of laboratory performance, 
as well as expert technical assistance to 
upgrade that performance, by 
accrediting calibration laboratories and 
testing laboratories found competent to 
perform specific tests or calibrations. 
Competence is defined as the ability of 
a laboratory to meet the NVLAP 
conditions set out in the NVLAP 
regulations and to conform to the 
criteria in NVLAP publications for 
particular calibration and test methods. 
Specifically, NVLAP accreditation 
indicates that a laboratory’s quality 
system, staff, facilities and equipment, 
calibration protocols, methods end 
procedures, records and reports have 
been evaluated and found to meet 
NVLAP criteria.

Accreditation is granted following 
successful completion of a process 
which includes submission of an 
application and payment of fees by the 
laboratory, an on-site assessment, 
resolution of any deficiencies identified 
during the on-site assessment, 
participation in proficiency testing, 
technical evaluation, and administrative 
review. The accreditation is formalized 
through issuance of a Certificate of 
Accreditation and Scope of 
Accreditation and is publicized by 
announcement in various government 
and private media. NVLAP accreditation 
does not imply any guarantee or 
certification of laboratory performance 
or test/calibration data; it is solely a 
finding of laboratory competence.

NVLAP accreditation is available to 
commercial laboratories, manufacturers’ 
in-house laboratories, university 
laboratories, and federal, state and local 
government laboratories. Foreign-based 
laboratories may also be accredited if 
they meet the same requirements as 
domestic laboratories and pay any 
additional fees required for travel 
expenses.

NVLAP is comprised of a series of 
laboratory accreditation programs 
(LAPs) which are established on the 
basis of requests and demonstrated 
need. Each LAP includes specific 
calibration and/or test standards and 
related methods and protocols 
assembled to satisfy the unique needs 
for accreditation in a field of testing, 
field of calibration, product or service.
Description and Explanation of 
Proposed Changes

NIST proposes to redesignate the 
NVLAP procedures as Part 285 of title

15 of the Code of Federal Regulations; 
to expand the procedures to include 
accreditation of calibration laboratories; 
update the procedures for compatibility 
with conformity assurance and 
assessment concept^ assure consistency 
with relevant International Organization 
for Standardization (ISO) documents 
(e.g., ISO Guides 25, 38, 43, 58, and 
9000); facilitate and promote acceptance 
of calibration and test results between 
countries to avoid barriers to trade; and 
eliminate references to the NVLAP 
advisory committee. Section D has been 
replaced with language essentially 
identical to ISO Guide 25. Provisions in 
this regard will facilitate cooperation 
between laboratories and other bodies to 
assist in the exchange of information 
and experience, harmonize standards 
and procedures, and establish the basis 
for bi-lateral and'multi-lateral 
agreements.
Request for Comments

The Director of the National Institute 
of Standards and Technology, United 
States Department of Commerce, 
requests comments on proposed 
changes to regulations found at 15 CFR 
Part 7 pertaining to the National 
Voluntary Laboratory Accreditation 
Program.

Persons interested in commenting on 
the proposed regulations should submit 
their comments in writing to the above 
address. All comments received in 
response to this notice will become part 
of the public record and will be 
available for inspection and copying at 
the Department of Commerce Central 
Reference and Records Inspection 
Facility, room 6228, Hoover Building, 
Washington, DC 20230.
Additional Information
Executive Order 12291

The Director of the National Institute 
of Standards and Technology has 
determined that this rule is not a major 
rule within the meaning of section 1(b) 
of Executive Order 12291 because it will 
not result in:

(1) An annual effect on the economy 
of $100 million or more;

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, state or local government 
agencies or geographic regions; or,

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets.

Therefore, preparation of a Regulatory 
Impact Analysis is not required under 
Executive Order 12291.
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Executive Order 12612
This rule does not contain policies 

with Federalism implications sufficient 
to warrant preparation of a Federalism 
assessment under Executive Order 
12612.
Regulatory Flexibility Act

The General Counsel of the 
Department of Commerce has certified 
to the Chief Counsel for Advocacy of the 
Small Business Administration that if 
this proposed rule is adopted, it would 
not have a significant economic impact 
on a substantial number of small entities 
because (1) participation in NVLAP is 
entirely voluntary, and (2) the changes 
are primarily administrative, affecting 
the management of the program rather 
than laboratories seeking or holding 
accreditation. Further, the technical 
components of NVLAP, that is, the 
specific technical criteria that 
individual laboratories are accredited 
against, are not changed in any 
significant way by this proposal.
Paperwork Reduction Act

The information collection 
requirements contained in this proposed 
rule have been approved by the Office 
of Management and Budget under the 
Paperwork Reduction Act and have 
been assigned OMB control number 
06593-0003.
National Environmental Policy Act

This rule will not significantly affect 
the quality of the human environment. 
Therefore, an environmental assessment 
or Environmental Impact Statement is 
not required to be prepared under the 
National Environment Policy Act of 
1969.
List of Subjects in 15 CFR Part 285

Commerce, business and industry, 
laboratories, measurement standards.

Dated: July 19,1993.
A r a t i  P r a b h a k a r ,

Director, N ational Institute o f  Standards and  
Technology.

Dated: July 19,1993.
M a r k  B o h a n n o n ,

Acting Deputy Under Secretary fo r  
Technology.

For reasons set forth in the preamble, 
it is proposed that Title 15 of the Code 
of Federal Regulations be amended as 
follows:

PART 7—[REDESIGNATED AS PART 
285]

1. Part 7 is redesignated as part 285. 
la. The authority citation for part 285 

is revised to read as follows:
A u th o r ity :  15 U.S.C. 272 et sea.

PART 285—[AMENDED]
2. The Table of Contents for part 285 

is revised to read as follows:
Subpart A—General Information 
Sec.
285.1 Purpose.
285.2 Organization of procedures.
285.3 Description and goal of NVLAP.
285.4 References.
285.5 Definitions.
285.6 NVLAP Documentation.
285.7 Confidentiality.
285.8 Referencing NVLAP Accreditation.

Subpart B—Establishing a LAP v 
Sec.
285.11 Requesting a LAP.
285.12 LAP development decision.
285.13 Request from a government agency.
285.14 Request from a private sector 

organization.
285.15 Development of technical 

requirements.
285.16 Coordination with federal agencies.
285.17 Announcing the establishment of a 

LAP.
285.18 Adding to or modifying an 

established LAP.
285.19 Termination of a LAP.

Subpart C—Accrediting a Laboratory
285.21 Applying for accreditation.
285.22 Assessing and evaluating a 

laboratory.
285.23 Granting and renewing 

accreditation.
285.24 Denying, suspending, and revoking 

accreditation.
285.25 Voluntary termination of 

accreditation.
285.26 Change in Status of Laboratory.

Subpart D—Conditions and Criteria for 
Accreditation
285.31 Application of accreditation 

conditions and criteria.
285.32 Conditions for accreditation.
285.33 Criteria for accreditation.

3. Section 285.1 is revised to read as 
follows:

§285.1 Purpose.
The purpose of part 285 is to set out 

procedures and general requirements 
under which the National Voluntary 
Laboratory Accreditation Program 
(NVLAP) operates to accredit both 
calibration laboratories and testing 
laboratories.

Supplementary technical and 
administrative requirements are 
provided in supporting handbooks and 
documents as needed depending on the 
criteria established for specific 
Laboratory Accreditation Programs 
(LAPs).

4. Section 285.2 is revised to read as 
follows:

§ 285.2 Organization of procedurea.
Subpart A describes considerations 

which relate in general to all aspects of

NVLAP. Subpart B describes how new 
LAPs are requested, developed, and 
announced, and how LAPs are 
terminated. Subpart C describes 
procedures for accrediting laboratories. 
Subpart D sets out the conditions and 
criteria for NVLAP accreditation.

5. Section 285.3 is revised to read as 
follows:
§ 285.3 Description and goal of NVLAP.

(a) NVLAP is a system for accrediting 
calibration laboratories and testing 
laboratories found competent to perform 
specific tests or calibrations. 
Competence is defined as the ability of 
a laboratory to meet the NVLAP 
conditions (§ 285.32) and to conform to 
the criteria (§ 285.33) in NVLAP 
publications for specific calibration and 
test methods.

(b) NVLAP is a process which:
(1) Provides the technical and 

administrative mechanisms for national 
and international recognition for 
competent laboratories based on a 
comprehensive procedure for promoting 
confidence in calibration and testing 
laboratories that show that they operate 
in accordance with NVLAPs 
requirements;

(2) Provides laboratory management 
with documentation for use in the 
development and implementation of 
their quality systems;

(3) Identifies competent laboratories 
for use by regulatory agencies, 
purchasing authorities, and product 
certi ficati on systems ;

(4) Provides laboratories with 
guidance from technical experts to aid 
diem in reaching a higher level of 
performance resulting in the generation 
of improved engineering and product 
information; and

(5) Promotes the acceptance of 
calibration and test results between 
countries, and facilitates cooperation 
between laboratories and other bodies to 
assist in the exchange of information 
and experience, facilitating removal of 
non-tariff barriers to trade and 
promoting the harmonization of 
standards and procedures.

(c) NVLAP is comprised of a series of 
laboratory accreditation programs 
(LAPs) which are established on the 
basis of requests and demonstrated 
need. The specific calibration and test 
methods, types of calibration and test 
methods, products, services, or 
standards to be included in a LAP are 
determined by an open process during 
the establishment of the LAP (see 
§285.11).

The Director of the National Institute 
of Standards and Technology (NIST) 
does not unilaterally propose or decide 
the scope of a LAP. Communication
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with other laboratory accreditation 
systems is fostered to encourage 
development of common criteria and 
approaches to accreditation and to 
promote the domestic, foreign, and 
international acceptance of test data 
produced by the accredited laboratories.

6. Section 285.4 is revised to read as 
follows:
§285.4 References.

NVLAP is designed to be compatible 
with domestic and foreign laboratory 
accreditation programs to ensure the 
universal acceptance of test data 
produced by NVLAP-eccredited 
laboratories. In this regard, these 
procedures are compatible with:

(a) The most recent official 
publications of ISO Guides 2,25, 38,43, 
45,49,58, and Standards 8402,9001, 
9002, 9003, and 9004.

(b) International vocabulary of basic 
and general terms in metrology (VIM): 
1984, issued by International Bureau of 
Weights and Measures (BIPM), 
International Electrotechnical 
Commission (EEC), International 
Standards Organization (IOS), and the 
International Organization of Legal 
Metrology (OIML).

7. Section 285.5 is revised to read as 
fo llo w s:

§28541 Definitions.
Accreditation (o f a laboratory): A 

formal recognition diet a laboratory is 
competent to cany out specific tests or 
calibrations or types of tests or 
calibrations.

Accreditation criteria: A set of 
requirements used by an accrediting 
body which a laboratory must meet in 
order to be accredited.

Approved Signatory (o f an accredited 
laboratory): An individual who is 
recognized by NVLAP as competent to 
sign accredited laboratory test reports.

Assessment (o f a laboratory): The on
site examination of a testing or 
calibration laboratory to evaluate its 
compliance with the conditions and 
criteria for accreditation.

Authorized Representative (o f an 
accredited laboratory): An individual 
who is authorized by the laboratory to 
sign the NVLAP application form and 
commit the laboratory to fulfill the 
NVLAP requirements (The Authorized 
Representative may also be 
recommended by the laboratory as an 
Approved Signatory).

Calibration: A set of operations which 
establish, under specified conditions,
|be relationship between values 
indicated by a measuring instrument or 
system, or values represented by a 
material measure, and the 
corresponding known values of a 
measurand.

Calibration m ethod: A technical 
procedure for performing a calibration.

Certificate o f  A ccreditation: A 
document issued by NVLAP to a 
laboratory that has met the criteria and 
conditions for accreditation. The 
Certificate of Accreditation may be used 
as proof of accredited status. A 
Certificate of Accreditation is always 
accompanied with a Scope of 
Accreditation.

D eficiency: The non-fulfillment of 
NVLAP conditions and/or criteria for 
accreditation.

D irector o f  NIST: The Director of the 
National Institute of Standards and 
Technology or designate.

Laboratory: An organization that 
performs calibrations and/or tests.
When a laboratory is part of an 
organization that carries out activities 
additional to calibration and testing, the 
term "laboratory” refers only to those 
parts of that organization that are 
involved in the calibration and testing 
process. The laboratory activities may 
be carried out at or from a permanent 
location, at or from a temporary facility, 
or in or from a mobile facility.

LAP: A laboratory accreditation 
program established and administered 
under NVLAP, consisting of test 
methods or calibrations relating to 
specific products or fields of testing or 
calibration.

NIST: The National Institute of 
Standards and Technology.

NVLAP: The National voluntary 
Laboratory Accreditation Program.

Person: Associations, companies, 
corporations, educational institutions, 
firms, government agencies at the 
federal, state and local level, 
partnerships, and societies—as well as 
divisions thereof—and individuals.

Product: A type or a category of 
manufactured goods, constructions, 
installations, and natural and processed 
materials, or those associated services 
whose characterization, classification, 
or functional performance is specified 
by standards or test methods.

Proficiency testing: The determination 
of laboratory performance by means of 
comparing and evaluating tests on the 
same or similar items or materials by 
two or more laboratories in accordance 
with predetermined conditions.

Quality system : The organizational 
structure, responsibilities, procedures, 
processes, and resources for 
implementing quality management.

Quality m anual: A document stating 
the quality policy, quality system, and 
quality practices of an organization. The 
quality manual may reference other 
laboratory documentation.

R eference m aterial: A material or 
substance one or more properties of

which are sufficiently well established 
to be used for the calibration of an 
apparatus, the assessment of a 
measurement method, or for assigning 
values to materials. A "certified 
reference material” means that one or 
more of the property values of the 
reference material are certified by a 
technically valid procedure, 
accompanied by or traceable to a 
certificate or other documentation 
which is issued by a certifying body.

R eference standard: A standard, 
generally of the highest metrological 
quality available at a given location, 
from which measurements made at that 
location are derived.

Scope o f  accreditation : A  document 
issued by NVLAP which lists the test 
methods or services, or calibration 
services for which the laboratory is 
accredited.

Sub-facility: A laboratory operating 
under the technical direction and 
quality system of a main facility that Is 
accredited.

Test: A technical operation that 
consists of the determination of one or 
more characteristics or performance of a 
given product, material, equipment, 
organism, physical phenomenon, 
process or service according to a 
specified procedure.

• Test m ethod: A technical procedure 
for performing a test.

Testing laboratory: A laboratory 
which measures, examines, tests, 
calibrates or otherwise determines the 
characteristics or performance of 
products.

Traceability o f  the accuracy o f  
m easuring instrum ents: A documented 
chain of comparison connecting the 
accuracy of a measuring instrument to 
other measuring instruments of higher 
accuracy and ultimately to a primary 
standard.

8. Section 285.6 is revised to T e a d  a s  
follows:

§ 285.6 NVLAP documentation.
NVLAP publications are available for 

information and use by staff of 
accredited laboratories, those seeking 
accreditation, other laboratory 
accreditation systems, and others 
needing information on the 
requirements for accreditation under the 
NVLAP program. Accredited 
laboratories will be sent revised 
publications routinely. Publications 
include:

(a) The Procedures and General 
Requirements;

(b) Handbooks containing the 
administrative and operational 
procedures and technical requirements 
of specific LAPs;



4 00 90 Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Proposed Rules

(c) A directory of accredited 
laboratories published annually and 
updated periodically; and

(d) Policy Guides that provide 
changes to the Procedures and General 
Requirements and Handbooks between 
formal revisions of those publications.

9. Section 285.7 is revised to read as 
follows:
§285.7 Confidentiality.

To the extent permitted by applicable 
laws, NVLAP will seek to ensure 
confidentiality of all information 
obtained relating to the application, on
site assessment, proficiency testing, 
evaluation, and accreditation of 
laboratories.

10. Section 285.8 is added to read as 
follows:
§ 285.8 Referencing NVLAP accreditation.

To become accredited and maintain 
accreditation, a laboratory shall agree in 
writing to:

(a) Advertise its accredited status on 
letterheads, brochures, test reports, and 
professional, technical, trade, or other 
laboratory services publications, and 
use the NVLAP logo under guidance 
provided by NVLAP.

(b) Inform its clients that the 
laboratory's accreditation or any of its 
calibration or test reports in no way 
constitutes or implies product 
certification, approval, or endorsement 
by NIST.

11. Section 285.11 is amended by 
revising paragraphs (a), (b)(1), (b)(3)(ii) 
and (c) to read as follows:

§ 285.11 Requesting a LAP.
(a) A requestio establish a LAP must 

be made to the Director of NIST.
* * * * *

(b) * * *
(1) The scope of the LAP in terms of 

products, calibration services, or testing 
services proposed for inclusion;
* * * * *

(3) * * *
(ii) Evidence of a national need to 

accredit calibration or testing 
laboratories for the specific scope 
beyond that served by an existing 
laboratory accreditation program in the 
public or private sector; 
* * * * *

(c) NVLAP may request clarification 
of the information submitted according 
to paragraph (b) of this section.
* * * * *

12. Section 285.12 is amended by 
revising paragraphs (a) and (b)(6) to read 
as follows:

§ 285.12 LAP Development Decision.
(a) The Director of NIST shall 

establish all LAPs on the basis of need.

Government agencies may document the 
need by using § 285.13 and private 
sector organizations by using § 285.14.
* * * * *

(b) * * V
(6) The economic and technical 

feasibility of accrediting laboratories for 
the calibration or test methods, types of 
calibration or test methods, products, 
services, or standards requested; and 
* * - * . ' ■ *  *

13. Section 285.13(a) is revised to 
read as follows:
§ 285.13 Request from a government 
agency.

(a) Any Federal, state or local agency 
responsible for regulatory or public 
service programs established under 
statute or code, which has determined a 
need to accredit laboratories within the 
context of its programs, may request the 
Director of NIST to establish a LAP.’
* . . .  * * * *

14. Section 285.14(a) introductory text 
is revised to read as follows:

§ 285.14 Request from a private sector 
organization.

(a) Any private sector organization 
which has determined a need to accredit 
laboratories for specific products, 
calibrations, or testing services, may 
request the Director of NIST to establish 
a LAP if it uses procedures meeting the 
following conditions:
* * * * *

15. Section 285.15 is amended by 
revising paragraphs (a) and (c) to read as 
follows:

§ 285.15 Development of technical 
requirements.

(a) Technical requirements for 
accreditation are specific for each LAP. 
The requirements tailor the criteria 
referenced in § 285.33 to the calibration 
or test methods, types of calibration or 
test methods, products, services, or 
standards covered by the LAP. 
* * * * *

(c) NVLAP shall make every 
reasonable effort to ensure that the 
affected calibration or testing 
community within the scope of the LAP 
is informed of any planned workshop. 
Summary minutes of each workshop 
will be prepared. A copy of the minutes 
will be made available for inspection 
and copying at the NIST Records 
Inspection Facility.

16. Section 285.17(c) is revised to 
read as follows:
§ 285.17 Announcing the establishment of 
a LAP.
* * * * *

(c) NVLAP shall establish fees in 
amounts that will enable it to recover its

full costs, and shall, from time to time 
as necessary, revise the fees for this 
purpose.

17. Section 285.18 is revised to read 
as follows:
§ 285.18 Adding to or modifying an 
established LAP.

(a) Established or developing LAPs 
may be added to, modified, or realigned 
based on either a written request from 
any person wishing to add or delete 
specific standards, calibration or test 
methods, or types of calibration or test 
methods or a need identified by NIST.

(b) NVLAP may choose to make the 
additions or modifications available for 
accreditation under a LAP when:

(1) The additional standards, 
calibration or test methods, or types of 
calibration or test methods requested are 
directly relevant to the LAP;

(2) It is feasible and practical to 
accredit calibration or testing 
laboratories for the additional standards, 
calibration or test methods, or types of 
calibration or test methods; and

(3) It is likely that laboratories will 
seek accreditation for the additional 
standards, calibration or test methods, 
or types of calibration or test methods.

18. Section 285.19(a) is revised to 
read as follows:
§285.19 Termination of a LAP.

(a) The Director of NIST may 
terminate a LAP when the Director of 
NIST determines that a need no longer 
exists to accredit laboratories for the 
services covered under the scope of the 
LAP. In the event that the Director of 
NIST proposes to terminate a LAP, a 
notice will be published in the Federal 
Register setting forth the basis for that 
determination.
* * * , * *

19. Section 185.21 is amended by 
revising paragraphs (a) and (c) to read as 
follows:
§ 285.21 Applying for accreditation.

(a) A laboratory may complete and 
remit an application for accreditation in 
any of the established LAPs.
* * * * *

(c) Accreditation of laboratories 
outside of the United States may 
reauire:

(1) Translation of laboratory 
documentation into English; and

(2) Payment of additional traveling 
expenses for on-site assessments and 
proficiency testing.

20. Section 285.22 is revised to read 
as follows:
§ 285.22 Assessing and evaluating a 
laboratory.

(a) Information used to evaluate a 
laboratory’s compliance with the
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conditions for accreditation set out in 
§ 285.32, the criteria for accreditation 
set out in § 285.33, and the technical 
requirements established for each LAP 
will include (not necessarily in this 
order):

(1) On-site assessment reports;
(2) Laboratory responses to identified 

deficiencies;
(3) Laboratory performance on 

proficiency tests; and,
(4) Application and other material 

submitted by the laboratory
(§ 285.32(b)).

(b) NVLAP shall arrange the 
assessment and evaluation of applicant 
laboratories in such a way as to 
minimize potential conflicts of interest.

(c) NVLAP shall inform each 
applicant laboratory of any additional 
action(s) that the laboratory must take to 
qualify for accreditation.

21. Section 285.23 is amended by 
removing paragraph (d), and by revising 
paragraphs (a) and (b) to read as follows:

$285.23 Granting and renewing 
accreditation.

(a) NVLAP will take action to grant (1) 
initial accreditation, or (2) renew, 
suspend, or propose to deny or revoke 
accreditation of an applicant laboratory, 
based on the degree to which the 
laboratory complies with thè specific 
NVLAP requirements.

(b) If accreditation is granted or 
renewed, NVLAP shall:

(1) Provide a Certificate of 
Accreditation and a Scope of 
Accreditation to the laboratory;

(2) Provide guidance on referencing 
the laboratory’s accredited status, and 
the use of the NVLAP logo by the 
laboratory and its clients, as needed; 
and

(3) Remind the laboratory that 
accreditation does not relieve it from 
complying with applicable federal, 
state, and local laws and regulations.
* * * * *

22. Section 285.24 is revised to read 
as follows:

§285.24 Denying, suspending, and 
revoking accreditation.

(a) If NVLAP proposes to deny or 
revoke accreditation of a laboratory, 
NVLAP shall inform the laboratory of 
the reasons for the proposed denial or 
revocation and the procedure for 
appealing such a decision.

(b) The laboratory will have 30 days 
from the date of receipt of the proposec 
denial or revocation letter to appeal th< 
decision to the Director of NIST. If the 
laboratory appeals the decision to the 
Director of NIST, the proposed denial ( 
revocation will be stayed pending the 
outcome of the appeal. The proposed

denial or revocation will become final 
through the issuance of a written 
decision to the laboratory in the event 
that the laboratory does not appeal the 
proposed denial or revocation within 
the 30-day period.

(c) If NVLAP finds that an accredited 
laboratory has violated the terms of its 
accreditation or the provisions of these 
procedures, NVLAP may, after 
consultation with the laboratory, 
suspend the laboratory’s accreditation, 
or advise of NVLAP’s intent to revoke 
accreditation. If accreditation is 
suspended, NVLAP shall notify the 
laboratory of that action stating the 
reasons for and conditions of the 
suspension and specifying the action(s) 
the laboratory must take to have its 
accreditation reinstated.

(d) A laboratory whose accreditation 
has been denied, revoked, terminated, 
or expired, or which has withdrawn its 
application before being accredited, may 
reapply and be accredited if the 
laboratory:

(1) Completes the assessment and 
evaluation process; and

(2) Meets the conditions and criteria 
for accreditation that are set out in 
§§285.32 and 285.33.

(e) Conditions of suspension will 
include prohibiting the laboratory from 
using the NVLAP logo on its test reports 
during the suspension period. The 
determination of NVLAP whether to 
suspend or to propose revocation of a 
laboratory’s accreditation will depend 
on the nature of the violation(s) of the 
terms of its accreditation.

23. Section 285.26 is added to read as 
follows:

§ 285.26 Change in status of laboratory.
Accreditation of a laboratory is based 

on specific conditions and criteria 
including the laboratory ownership, 
location, staffing, facilities, and 
configuration. Changes in any of these 
conditions or criteria could result in 
loss of accreditation. NVLAP must be v 
informed if any of the conditions or 
criteria for accreditation are changed so 
that a determination can be made 
concerning the status of the 
accreditation.

24. Section 285.31 is revised to read 
as follows:

§ 285.31 Application of accreditation 
conditions and criteria.

To become accredited and maintain 
accreditation, a laboratory must meet 
the conditions for accreditation set out 
in § 285.32, the criteria set out in 
§ 285.33, and the guidance provided in 
the Handbooks for specific LAPs.

25. Section 285.32 is revised to read 
as follows:

§ 285.32 Conditions for accreditation.
(a) To become accredited and 

maintain accreditation, a laboratory 
shall agree in writing to:

(1) B e  assessed  and evaluated  in itia lly  
and on a p erio d ic  basis;

(2) Demonstrate, on request, that it is 
able to perform the calibrations or tests 
representative of those for which it is 
seeking accreditation;

(3) Pay all fees;
(4) Participate in proficiency testing 

as required;
(5) Be capable of performing the 

calibrations or tests for which it is 
accredited according to the latest 
version of the calibration or test method 
within one year after its publication or 
within another time limit specified by 
NVLAP;

(6) L im it the rep resentation  o f the 
scop e o f its accred itation  to only  those 
ca lib ratio n s, tests or serv ices  for w hich  
accred itatio n  is  granted;

(7) Resolved all deficiency;
(8) Limit all its work or services for 

clients to those areas where competence 
and capacity are available;

(9) Maintain records of all actions 
taken in response to complaints for a 
minimum of one year;

(10) Maintain an independent 
decisional relationship between itself 
and its clients, affiliates, or other 
organizations so that the laboratory’s 
capacity to render calibration or test 
reports objectively and without bias is 
not adversely affected;

(11) Report to NVLAP within 30 days 
any major changes involving the 
location, ownership, management 
structure, authorized representative, 
approved signatories, or facilities of the 
laboratory; and

(12) Return to NVLAP the Certificate 
of Accreditation and the Scope of 
Accreditation for revision or other 
action should it:

(i) Be requested to do so by NVLAP;
(ii) Voluntarily terminate its 

accredited status; or
(iii) Become unable to conform to any 

of these conditions, the applicable 
criteria of § 285.33, and related 
technical requirements.

(b) To become accredited and 
maintain accreditation, a laboratory 
shall supply, upon request, the 
following information:

(1) Legal name and full address;
(2) Ownership of the laboratory;
(3) Organization chart defining 

relationships that are relevant to 
performing testing covered in the 
accreditation request;

(4) General description of the 
laboratory, including its facilities and 
scope of operation;
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(5) Name, address, and telephone and 
FAX number ol the authorized 
representative of the laboratory;

(6) Names or titles and qualifications 
of laboratory staff nominated to serve as 
approved signatories of calibration or 
test reports that reference NVLAP 
accreditation;

(71 The laboratory Quality Manual; 
and

(8) Other information as may be 
needed for the specific LAP(s) in which 
accreditation is sought.

26. Section 285.33 is  revised to read 
as follows;
§ 285.33 Criteria for accreditation.

(aj Scope.
(1) This section sets ont the general 

requirements in accordance with which 
a laboratory has to demonstrate that it 
operates, if it is to be recognized as 
competent to carry out specific 
calibrations or tests.

(2) Additional requirements and 
information which have to be disclosed 
for assessing competence or for 
determining compliance with other 
criteria may he specified by NVLAP, 
depending upon the specific character 
of the task of the laboratory .

(3) This section is for use by 
calibration and testing laboratories in 
the development and implementation of 
their quality systems. It may also be 
used1 by accreditation bodies, 
certification bodies and other concerned 
with the competencfrof laboratories.

(b) Organization and m anagem ent
(1) The laboratory shall be legally 

identifiable. It shall be organized and 
shall operate in such a way that its 
permanent, temporary and mobile 
facilities meet the requirements of this 
Guide.

(2) The laboratory shallr
(i) Have managerial staff with the 

authority and resources needed to 
discharge their duties;

(ii) Have policies to ensure that its 
personnel are free from any commercial, 
financial and other pressures which 
might adversely affect the quality of 
their work;

(iii) Be organized in such a way that 
confidence in its independence of 
judgement and integrity Is maintained at 
all times;

(iv) Specify and document the 
responsibility, authority and 
interrelation of all personnel who 
manage, perform or verify work 
affecting the quality of calibrations and 
tests;

(v) Provide supervision by persons 
familiar with the calibration or test 
methods and procedures, the objective 
of the calibration or test and the 
assessment of the results. The ratio of

supervisory to non-supervisory 
personnel shall be such as to ensure 
adequate supervision;

(vi) Have a technical manager 
(however named) who has overall 
responsibility for the technical 
operations;

(vii) Have a quality manager (however 
named) who has. responsibility for the 
quality system and its implementation. 
The quality manager shall have direct 
access to the highest level of 
management at which decisions are 
taken on laboratory policy or resources, 
and to the technical manager, In senne 
laboratories, the quality manager may 
also be the technical manager or deputy 
technical manager;

(viii) Nominate deputies ih case of 
absence of the technical or quality 
manager;

(ix) Have documented policy and 
procedures to ensure the protection of 
clients’ confidential information and 
proprietary rights;

(x) Where appropriate, participate in 
interlaboratory comparisons and 
proficiency testing programs,

(c) Quality system , audit and review.
(1) The laboratory shall establish and 

maintain a quality system appropriate to 
the type, range and volume of 
calibration and testing activities it 
undertakes. The elements of this system 
shall be documented. The quality 
documentation shall be available for use 
by the laboratory personnel. The 
laboratory shall define and document its 
policies and objectives for, and its 
commitment to, good laboratory practice 
and quality of calibration or testing 
services. The laboratory management 
shall ensure that these policies and 
objectives are documented in a quality 
manual and communicated to, 
understood, and implemented by all 
laboratory personnel concerned. The 
quality manual shall be maintained 
current under the responsibility of the 
quality manager.

(2) The quality manual, and related 
quality documentation, shall state the 
laboratory’s  policies and operational 
procedures established in order to meet 
the requirements of this Guide. The 
quality manual and related quality 
documentation shall also contain:

(i) A quality policy statement, 
including objectives and commitments, 
by top management;

(ii) The organization and management 
structure of toe laboratory, its place in 
any parent organization and relevant 
organizational charts;

(iii) The relations between 
management, technical operations, 
support services Mid the quality system;

(W) Procedures for control and 
maintenance of documentation;

(v) Job descriptions of key staff and 
reference to the veto descriptions of other 
staff;

(vi) Identification of toe laboratory’s 
approved signatories;

(vii) The laboratory's procedures for 
achieving, traceability of measurements;

(viii) The laboratory’s scope of 
calibrations and/or tests;

(ix) Arrangements for ensuring that 
the laboratory reviews all new work to 
ensure that it has the appropriate 
facilities and resources before 
commencing such work;

. (x) Reference to the. calibration, 
verification and/or test procedures used;

(xi) Procedures for handling 
calibration and test items;

(xii) Reference to the major equipment 
and reference measurement standards 
used;

(xiii) Reference to procedures for 
calibration, verification and 
maintenance of equipment;

(xiv) Reference to verification 
practices including inter-laboratory 
comparisons, proficiency testing 
programs, use of reference materials and 
internal quality control schemes;

(xv) Procedures to be followed for 
feedback and corrective action 
whenever testing discrepancies are 
detected, or departures from 
documented policies and procedures 
occur;

(xvi) The laboratory management 
policies for departures from 
documented policies and procedures or 
from standard specifications;

(xvii) Procedures for dealing with 
complaints;

(xvih) Procedures for protecting 
confidentiality and proprietary rights;

(xix) Procedures for audit and review.
(3) The laboratory shall arrange for 

audits of its activities at appropriate 
intervals to verify that its operations 
continue to comply with the 
requirements of the quality system. 
Such audits shall be carried out by 
trained and qualified staff who are, 
wherever possible, independent of the 
activity to be audited. Where the audit 
findings cast doubt on the correctness or 
validity of thè laboratory’s calibration or 
test results, the laboratory shall take 
immediate corrective action and shall 
immediately notify, in writing, any 
client whose work may have; been 
affected.

(4) The quality system adopted to 
satisfy the requirements of this section 
shall be reviewed at least once each yea* 
by the management to ensure its 
continuing suitability and e ffe c tiv e n e ss  
and to introduce any necessary ch an g es  
or improvements.

(5) All audit and review findings ana 
any corrective actions that arise from
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them shall be documented. The person 
responsible for quality shall ensure that 
these actions are discharged within the 
agreed timescale.

(6) In addition to periodic audits the 
laboratory shall ensure the quality of 
results provided to clients by 
implementing checks. These checks 
shall be reviewed and shall include, as 
appropriate, but not be limited to:

(i) Internal quality control schemes 
using whenever possible statistical 
techniques;

(ii) Participation in proficiency testing 
or other inter-laboratory comparisons;

(iii) Regular use of certifiea reference 
materials and/or in-house quality 
control using secondary reference 
materials;

(iv) Replicate testings using the same 
or different methods;

(v) Re-testing of retained items;
(vi) Correlation of results for different 

characteristics of an item.
(d) Personnel.
(1) The testing laboratory shall have 

sufficient personnel, having the 
necessary education, training, technical 
knowledge and experience for their 
assigned functions.

(2J The testing laboratory shall ensure 
that the training of its personnel is kept 
up-to-date.

(3) Records on the relevant 
qualifications, training, skills and 
experience of the technical personnel - 
shall be maintained by the laboratory.

(e) A ccom m odation and environment.
(1) Laboratory accommodation, 

calibration and test areas, energy 
sources, lighting, heating and 
ventilation shall be such as to facilitate 
proper performance of calibrations or 
tests.

(2) The environment in which these 
activities are undertaken shall not 
invalidate the results or adversely affect 
the required accuracy of measurement. 
Particular care shall be taken when such 
activities are undertaken at sites other 
than the permanent laboratory premises.

(3) The laboratory shall provide 
facilities for the effective monitoring, 
control and recording of environmental 
conditions as appropriate. Due attention 
shall be paid, for example, to biological 
sterility, dust, electromagnetic 
interference, humidity, voltage, 
temperature, and sound and vibration 
levels, as appropriate to the calibrations 
or tests concerned.

(4) There shall be effective separation 
between neighboring areas when the 
activities therein are incompatible.

(5) Access to and use of all areas 
affecting the quality of these activities 
shall be defined and controlled.

(6) Adequate measures shall be taken 
to ensure good housekeeping in the 
laboratory.

. (f) Equipm ent and reference 
m aterials.

(1) The laboratory shall be furnished 
with all items of equipment (including 
reference materials) required for the 
correct performance of calibrations and 
tests. In those cases where the 
laboratory needs to use equipment 
outside its permanent control it shall 
ensure that the relevant requirements of 
this section are met.

(2) All equipment shall be properly 
maintained. Maintenance procedures 
shall be documented. Any item of 
equipment which has been subjected to 
overloading or mishandling, or which 
gives suspect results, or has been shown 
by verification or otherwise to be 
defective, shall be taken out of service, 
clearly identified and wherever possible 
stored at a specified place until it has 
been repaired and shown by calibration, 
verification or test to perform 
satisfactorily. The laboratory shall 
examine the effect of this defect on 
previous calibrations or tests.

(3) Each item of equipment including 
reference materials shall, when 
appropriate, to be labelled, marked or 
otherwise identified to indicate its 
calibration status.

(4) Records shall be maintained of 
each item of equipment and all 
reference materials significant to the 
calibrations or tests performed. The 
records shall include:

(i) The name of the item of 
equipment;

(ii) The manufacturer's name, type 
identification, and serial number or 
other unique identification;

(iii) Date received and date placed in 
service;

(iv) Current location, where 
appropriate;

(v) Condition when received (e.g. 
new, used, reconditioned);

(vi) Copy of the manufacturer’s 
instructions, where available;

(vii) Dates and results of calibrations 
and/or verifications and date of next 
calibration and/or verification;

(viii) Details of maintenance carried 
out to date and planned for the future;

(ix) History o f any damage, 
malfunction, modification or repair.

(g) M easurement traceability and  
calibration.

(1) All measuring and testing 
equipment having an effect on die 
accuracy or validity of calibrations or 
tests shall be calibrated and/or verified 
before being put into service. The 
laboratory shall have an established 
program for the calibration and 
verification of its measuring and test 
equipment.

(2) The overall program of calibration 
and/or verification and validation of

equipment shall be designed and 
operated so as to ensure that, wherever 
applicable, measurements made by the 
laboratory are traceable to national 
standards or measurement where 
available. Calibration certificates shall 
wherever applicable indicate the 
traceability to national standards of 
measurement and shall provide the 
measurement results and associated 
uncertainty of measurement and/or a 
statement of compliance with an 
identified metrological specification.

(3) Where traceability to national 
standards of measurement is not 
applicable, the laboratory shall provide 
satisfactory evidence of correlation of 
results, for example by participation in 
a suitable program of interlaboratory 
comparisons or proficiency testing.

(4j Reference standards of 
measurement held by the laboratory 
shall be used for calibration only and for 
no other purpose, unless it can be 
demonstrated that their performance as 
reference standards has not been 
invalidated.

(5) Reference standards of 
measurement shall be calibrated by a 
body that can provide traceability to a 
national standard of measurement.
There shall be a program of calibration 
and verification for reference standards.

(6) Where relevant, reference 
standards and measuring and testing 
equipment shall be subjected to in- 
service checks between calibrations and 
verifications.

(7) Reference materials shall, where 
possible, be traceable to national or 
international standards of measurement, 
or to national or international standard 
reference materials.

(h) Calibration and test m ethods.
(1) The laboratory shall have 

documented instructions on the use and 
operation of all relevant equipment, on 
the handling and preparation of items 
and for calibration and/or testing, where 
the absence of such instructions could 
jeopardize the calibrations or tests. All 
instructions, standards, manuals and 
reference data relevant to the work of 
the laboratory shall be maintained up- 
to-date and be readily available to the 
staff.

(2) The laboratory shall use 
appropriate methods and procedures for 
all calibrations and tests and related 
activities within its responsibility 
(including sampling, handling, transport 
and storage, preparation of items, 
estimation of uncertainty of 
measurement and analysis of calibration 
and/or test data). They shall be 
consistent with the accuracy required, 
and with any standard specifications 
relevant to the calibrations or tests 
concerned.
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(3) Where methods are not specified» 
the laboratory shall, wherever possible» 
select methods that have been published 
in international or national standards, 
those published by reputable technical 
organizations or in relevant scientific 
texts or journals.

(4) Where it is necessary to employ 
methods that have not been established 
as standard, these shall be subject to 
agreement with the client, be billy 
documented and validated, and be 
available to the client and other 
recipients of the relevant reports.

(5 J Where sampling is carried out as 
part of the test method, the laboratory 
shall use documented procedures and 
appropriate statistical techniques to 
select samples.

(6) Calculations and data transfers 
shall be subject to appropriate checks.

(7) Where computers or automated 
equipment are used for the capture, 
processing, manipulation, recording, 
reporting, storage or retrieval of 
calibration or test data, toe laboratory 
shall ensure that:

(i) The requirements of this Guide are 
complied with;

(ii) Computer software is documented 
and adequate for use;

(in) Procedures are established and 
implemented for protecting the integrity 
of data; such procedures shall include, 
but not be limited to, integrity o f data 
entiy or capture, data storage, data 
transmission and data processing;

(iv) Computer and automated 
equipment is maintained to ensure 
proper functioning and provided with 
the environmental and operating 
conditions necessary to maintain toe 
integrity of calibration and test data;

(v) It establishes and implements 
appropriate procedures for the 
maintenance of security of data 
including the prevention of 
unauthorized access to, and the 
unauthorized amendment of, computer 
records.

(81 Documented procedures shall exist 
for the purchase, reception and storage 
of consumable materials used for toe 
technical operations of the laboratory.

(1) H andling o f  calibration  an d  test 
item s.

Cl) The laboratory shall have a 
documented system for uniquely 
identifying the items to be calibrated or 
tested, to ensure that there can be no 
confusion regarding the identity of such 
items at any time.

(2) Upon receipt, the condition of the 
calibration or test item, including any 
abnormalities or departures from 
standard condition as prescribed in toe 
relevant calibration or test method, shall 
be recorded. Where there is any doubt 
as to the item's suitability for calibration

or test, where toe item does not conform 
to the description provided, or where 
the calibration or test required is not 
fully specified, the laboratory shell 
consult the client for further instruction 
before proceeding. The laboratory shell 
establish whether toe item has received 
all necessary preparation, or whether 
the client requires preparation to be 
undertaken or arranged by the 
laboratory.

(3) Hie laboratory shall have 
documented procedures and 
appropriate facilities to avoid 
deterioration or damage to the 
calibration or test item, daring storage, 
handling, preparation, and calibration 
or lest; any relevant instructions 
provided with toe item shall be 
followed. Where items have to be stored 
or conditioned under specific 
environmental conditions, these 
conditions shall he maintained, 
monitored and recorded where 
necessary. Where a calibration or test 
item or portion of an item is to be held 
secure (for example, for reasons of 
record, safety or valuer or to enable 
check calibrations or tests to be 
performed later),, the laboratory shall 
have storage and security arrangements 
that protect the condition and integrity 
of the secured items or portions 
concerned.

(4) The laboratory shall have 
documented procedures for toe receipt, 
retention or safe disposal of calibration 
or test items, including all provisions 
necessary to protect toe integrity of toe 
laboratory.

(j) Records.
(1) The laboratory shall maintain a 

record system to suit its particular 
circumstances and comply with any 
applicable regulations. It shall retain on 
record all original observations, 
calculations and derived data, 
calibration records and a copy of toe 
calibration certificate, test certificate or 
test report for an appropriate period.
The records for each calibration and test 
shall contain sufficient information to 
permit the» repetition. The records 
shall include toe identify of personnel 
involved in sampling, preparation, 
calibration or testing.

(2) All records (including those Msted 
in § 285.33(f)(4) pertaining to calibration 
and test equipment), certificates and 
reports shall be safely stored, held 
secure and m confidence to the client.

(k> C ertificates and reports.
(1) The results of each calibration, 

test, or series of calibrations or tests 
carried out by the laboratory shall be 
reported accurately, clearly, 
unambiguously and objectively, in 
accordance with any instructions in the 
calibration or test methods. The results

should normally be reported in a 
calibration certificate, test report or test 
certificate and should include all toe 
information necessary for the 
interpretation of .toe calibration or test 
results and all information required by 
the method used.

(2) Each certificate or report shall 
include at feast toe following 
information:

(if A title» e.g., "Calibration 
Certificate", "Test Report" or "Test 
Certificate”;

(n)Name and address of laboratory, 
and location where toe calibration or 
test was carried out if different from the 
address of toe laboratory;

(iii) Unique identification of the 
certificate or report (such as serial 
number) and of each page, and toe total 
number of pages;

(iv) Name and address of client, 
where appropriate;

(v) Description and unambiguous 
identification of toe item calibrated or 
tested;

(vi> Characterization and condition of 
the calibration or test item;

(vii) Date of receipt of calibration or 
test item mid date(s) of performance of 
calibration or test, where appropriate;

(viii) Identification of the calibration 
or test method used, or unambiguous 
description of any non-standard method 
used;

(ix> Reference to sampling procedure, 
where relevant;

(x) Any deviations from» additions to 
or exclusions from toe calibration or test 
method, and any other information 
relevant to a specific calibration or test, 
such as environmental conditions;

(xi) Measurements, examinations and 
derived results, supported by tables, 
graphs, sketches and photographs as 
appropriate, and any failures identified;

(xii) A statement of the estimated 
uncertainty of toe calibration or test 
result (where relevant);

(xiii) A signature and title, or an 
equivalent identification of the 
person (s) accepting responsibility for 
the content of the certificate or report 
(however produced), and date of issue;

(xiv) Where relevant, a statement to 
the effect that the results relate only to 
the items calibrated (»tested;

(xv) A statement that the certificate or 
report shall not be reproduced except in 
full, without the written approval of the 
laboratory.

(3) Where the certificate or report 
contains results of calibrations or tests 
performed by sub-contractors, these 
results shall be clearly identified.

(4) Particular care and attention shall 
be paid to the arrangement of toe 
certificate er report, especially with 
regard to presentation of the calibration
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or test data and ease of assimilation by 
the reader. The format shall be carefully 
and specifically designed for each type 
of calibration or test carried out, but the 
headings shall be standardized as far as 
possible.

(5) Material amendments to a 
calibration certificate, test report or test 
certificate after issue shall be made only 
in the form of a further document, or 
data transfer including the statement 
"Supplement to Calibration Certificate 
for Test Report or Test Certificate), serial 
number. . .  for as otherwise 
identified)”, or equivalent form of 
wording. Such amendments shall meet 
all the relevant requirements of 
§285.33(j).

(6) The laboratory shall notify clients 
promptly, in writing, of any event such 
as the identification of defective 
measuring or test equipment that casts 
doubt on the validity of results given in 
any calibration certificate, test report or 
test certificate or amendment to a report 
or certificate.

(7) The laboratory shall ensure that, 
where clients require transmission of 
calibration or test results by telephone, 
telex, facsimile or other electronic or 
electromagnetic means, staff will follow 
documented procedures that ensure that 
the requirements of this Guide are met 
and that confidentiality is preserved.

(1) Sub-contracting o f calibration or 
testing.

(1) where a laboratory sub-contracts 
any part of the calibration or testing, 
this work shall be placed with a 
laboratory complying with these 
requirements. The laboratory shall 
ensure and be able to demonstrate that 
its sub-contractor is competent to 
perform the activities in question and 
complies with the same criteria of 
competence as the laboratory in respect 
of the work being sub-contracted. The 
laboratory shall advise the client in 
writing of its intention to sub-contract 
any portion of the testing to another 
party.

(2) The laboratory shall record and 
retain details of its investigation of the 
competence and compliance of its 
subcontractors and maintain a register 
of all sub-contracting.

(m) Outside support services and  
supplies.

(1) Where the laboratory procures 
outside services and supplies, other 
than those referred to this Guide, in 
support of calibrations or tests, the 
laboratory shall use only those outside 
support services and supplies that are of 
adequate quality to sustain confidence 
in the laboratory’s calibrations or tests.

(2) Where no independent assurance 
of the quality of outside support 
services or supplies is available, the

laboratory shall have procedures to 
ensure that purchased equipment, 
materials and services comply with 
specified requirements. The laboratory 
should, wherever possible, ensure that 
purchased equipment and consumable 
materials are not used until they have 
been inspected, calibrated or otherwise 
verified as complying with any standard 
specifications relevant to the 
calibrations or tests concerned.

(3) The laboratory shall maintain 
records of all suppliers from whom it 
obtains support services or supplies 
required for calibrations or tests.

(n) Complaints.
(1) The laboratory shall have 

documented policy and procedures for 
the resolution of complaints received 
from clients or other parties about the 
laboratory’s activities. A record shall be 
maintained of all complaints an d of the 
actions taken by the laboratory.

(2) Where a complaint, or any other 
circumstance, raises doubt concerning 
the laboratory’s compliance with the 
laboratory’s policies or procedures, or 
with the requirements of this section or 
otherwise concerning the quality of the 
laboratory’s calibrations or tests, the 
laboratory shall ensure that those areas 
of activity and responsibility involved 
are promptly audited in accordance 
with this section.
[FR Doc. 93-17748 Filed 7-26-93; 8:45 am]
BILLING CODE 361<M3-M

DEPARTMENT OF THE TREASURY 

Customs Service

19 CFR Parts 7 ,10  and 148 
RIN 1 5 1 5 -A B 1 4

Duty-Free Treatment of Articles 
Imported From U.S. Insular 
Possessions
AGENCY: U.S. Customs Service, 
Department of the Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to 
amend the Customs Regulations to 
clarify and update the legal 
requirements and procedures which 
apply for purposes of obtaining duty
free treatment on articles imported from 
insular possessions of the United States 
other than Puerto Rico. The document 
also proposes certain organizational 
changes to improve the layout of the 
existing regulations and proposes to 
clarify and update the personal 
exemption provisions applicable to 
returning residents.
DATES: Comments must be received on 
or before September 27,1993.

A D D RESSES: Written comments 
(preferably in triplicate) may be 
addressed to the Regulations Branch, 
Office of Regulations and Rulings, U.S. 
Customs Service, 1301 Constitution 
Avenue, NW., Washington, DC 20229. 
Comments submitted may be inspected 
at the Regulations Branch, Office of 
Regulations and Rulings, Franklin 
Court, 1099 14th Street, NW, suite 4000, 
Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Craig Walker, Office of Regulations and 
Rulings (202—482—6980).
SUPPLEMENTARY INFORMATION: 

Background
General Note 3(a)(iv) of the 

Harmonized Tariff Schedule of the 
United States (HTSUS) (19 U.S.C. 1202) 
provides for duty-free treatment of 
goods imported from U.S. insular 
possessions provided that certain 
requirements or conditions are met. The 
General Note only applies to U.S. 
insular possessions which are outside 
the Customs territory of the United 
States (and thus does not apply to 
Puerto Rico which, under General Note 
2, HTSUS, is part of the Customs 
territory of the United States). 
Specifically, the principal insular 
possessions to which General Note 
3(a)(iv) applies are the U.S. Virgin 
Islands, Guam, American Samoa, Wake 
Island, Midway Islands, and Johnston 
Atoll; other U.S. insular possessions 
outside the Customs territory, which are 
technically subject to the benefits 
accorded by General Note 3(a)(iv) but 
which are uninhabited and thus are not 
involved with transactions covered by 
that General Note, include Kingman 
Reef, Baker and Howland Islands, Jarvis 
Island, Navassa Island, and Palmyra 
Atoll. In addition, the Covenant to 
Establish a Commonwealth of the 
Northern Mariana Islands in Political 
Union with the United States of 
America, Public Law 94-241, 90 Stat. 
263 (the Covenant), provided in section 
603(c) that “[ijmports from the Northern 
Mariana Islands into the customs 
territory of the United States will be 
subject to the same treatment as imports 
from Guam into the customs territory of 
the United States”; in C.S.D. 83-51, 
dated February 22,1983,17 Cust. Bull. 
825 (1983), Customs interpreted this 
provision to mean that the 
Commonwealth of the Northern Mariana 
Islands (CNMI) is also entitled to the 
benefits conferred by General Note 
3(a)(iv).

Duty-free treatment under General 
Note 3(a)(iv) applies to two classes of 
goods imported from insular 
possessions, as set forth in paragraph
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(A) thereunder. The first class involves 
goods which are either (1) “the growth 
or product of any such insular 
possession“, or (2) “manufactured or 
produced in any such possession from 
materials [which are] the growth, 
product or manufacture of any such 
possession or of the customs territory of 
the United States, or of both”. Under the 
terms of the General Note, duty-free 
treatment may be accorded to such 
goods only if two conditions are met: (1) 
The goods must come “to the customs 
territory of the United States directly 
from any such possession”; and (2) the 
goods must not “contain foreign 
materials to the value of more than 70 
percent of their total value (or more than 
50 percent of their total value with 
respect to goods described in section 
213(b) of the Caribbean Basin Economic 
Recovery Act” (the CBERA, title II of 
Public Law 98-67, 97 Stat. 384, codified 
at 19 U.S.C. 2701-2706 and also referred 
to as the Caribbean Basin Initiative or 
CBI). The General Note further provides 
in paragraph (B) that, in determining 
whether goods produced or 
manufactured in an insular possession 
contain foreign material “to the value of 
more than 70 percent”, a material shall 
not be considered foreign if the material 
may be imported into the Customs 
territory from a foreign country and 
entered free of duty either (1) at the time 
the goods produced or manufactured in 
the insular possession are entered, or (2) 
at the time the material is imported into 
the insular possession (as further 
discussed below, in this case the 
General Note requires that adequate 
documentation be provided to show that 
the material was incorporated into the 
goods during the 18-month period after 
the date on which the material was 
imported into the insular possession).

The second class of goods to which 
duty-free treatment applies under 
paragraph (A) of General Note 3(a)(iv) 
involves all goods imported from an 
insular possession which were 
previously imported into the Customs 
territory of the United States with 
payment of all applicable duties and 
taxes. The General Note provides in the 
case of such goods that (1) shipment of 
the goods from the United States must 
be “without remission, refund or 
drawback of such duties or taxes”, (2) 
the goods must be shipped from the 
United States “directly to the 
possession”, and (3) the goods must be 
returned to the United States from the 
possession “by direct shipment”.

General Note 3(a)(iv) also contains 
three exceptions to the duty treatment 
provided for therein. The first exception 
refers to Additional U.S. Note 5 to 
chapter 91, HTSUS, which sets forth

special rules governing the dutiable 
status of articles classified in that 
HTSUS chapter which are products of 
the U.S. Virgin Islands, Guam and 
American Samoa, including duty-free 
treatment for watch movements and 
watches without regard to the value of 
any non-Communist-country foreign 
materials but subject to annual 
quantitative limits. The second 
exception concerns Additional U.S.
Note 2 to chapter 96, HTSUS, which, 
refers to certain buttons (i.e., of acrylic 
resin, of polyester resin or of both such 
resins, whether or not covered with 
textile material) which are the product 
of an insular possession of the United 
States outside the Customs territory of 
the United States and which are 
manufactured or produced from button 
blanks or unfinished buttons which 
were the product of any foreign country. 
The third exception refers to section 423 
of the Tax Reform Act of 1986 (set out 
at 19 U.S.C. 2703 note) which includes 
special rules applicable to ethyl alcohol 
and mixtures thereof for purposes of 
duty-free treatment under General Note 
3(a)(iv). These three exceptions have 
relevance only in the context of that 
portion Of General Note 3(a)(iv) which 
concerns goods produced in insular 
possessions. Thus, they do not limit or 
otherwise affect duty-free eligibility 
under that portion of the General Note 
which concerns goods previously 
imported into the Customs territory of 
the United States with payment of all 
applicable duties and taxes.

Section 7.8, Customs Regulations (19 
CFR 7.8), addresses duty-free treatment 
under General Note 3(a)(iv).

Paragraph (a) concerns duty-free entry 
of articles produced in insular 
possessions and, except for shipments 
not valued over $100, provides for the 
submission of a certificate of origin on 
Customs Form 3229, signed by the chief 
or assistant chief customs officer at the 
port of shipment and showing that the 
merchandise is a product of the insular 
possession and complies with the 
maximum foreign materials content 
limitation. This paragraph also contains 
a footnote reference to identify the 
insular possessions and the agencies or 
governments responsible for their 
Customs administration.

Paragraph (b) refers to duty-free entry 
of articles returned to the United States 
from an insular possession in a 
shipment valued over $100 and requires 
that the following evidence be filed in 
connection with the entry:

(1) Unless the district director is 
satisfied that no drawback of duties or 
refund or remission of taxes was 
allowed on the merchandise and except 
when the merchandise was shipped

from the port at which entry is made 
and the fact of such shipment appears 
on Customs records, a certificate, on 
Customs Form 3311, of the district 
director at the port from which the 
merchandise was shipped from the 
United States, which is mailed by the 
issuing officer directly to the port at 
which it is to be used; and

(2) Except where the district director 
is satisfied that the merchandise was 
shipped directly to the insular 
possession and was returned by direct 
shipment, a declaration of the shipper 
in the insular possession identifying the 
merchandise and tracing the movement 
of the merchandise from the United 
States to the insular possession and 
from the insular possession back to the 
United States.

Paragraph (c) provides that when 
merchandise, other than shipments 
valued at $100 or less, arrives 
unaccompanied by a certificate of origin 
or a declaration of the shipper, or when 
any other document necessary to 
complete the entry is lacking, a bond for 
the production thereof may be taken on 
Customs Form 301. This paragraph also 
provides that a bond for production of 
a bill of lading shall be taken on 
Customs Form 301.

Paragraph (d) sets forth the manner in 
which compliance with the maximum 
foreign materials content limitation is to 
be determined. In this regard the 
paragraph states that a comparison shall 
be made between the actual purchase 
price of the foreign materials, plus the 
cost of transportation to the insular 
possession (but excluding any duties 
and taxes assessed by the insular 
possession and any charges which may 
accrue after landing), and the final 
appraised value in the United States 
determined in accordance with section 
402 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1401a), of the 
article brought into the United States. In 
connection with the reference to the 
actual purchase price of the foreign 
materials contained in an article, the 
paragraph excludes “any material which 
at the time such article is entered, or 
withdrawn from warehouse, for 
consumption in the United States, may 
be imported into the United States from 
a foreign country, other than Cuba or the 
Philippines, free of duty”.

Paragraph (e) provides that a special 
Customs invoice on Customs Form 5515 
shall be required in connection with 
shipment of dutiable merchandise 
valued over $500 unless the shipment 
would have been exempt from the 
requirement of a special Customs 
invoice under 19 CFR 141.83 if it had 
been imported from a foreign country, 
or when the shipment is covered by a
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certificate of origin provided for in 
paragraph (ah

Paragraph (f) provides that 
merchandise may be withdrawn from a 
bonded warehouse under section 557 of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1557), for shipment to the Virgin 
Islands, American Samoa, Wake Island, 
Midway Islands, Kingman Reef,
Johnston Island, or Guam, without 
payment of duty, or with a refund of 
duty if the duties have been paid, in like 
manner as for exportation to foreign 
countries. This paragraph further 
provides (1) that no drawback may be 
allowed under section 313 of the Tariff 
Act of 1930, as amended (19 U.S.C.
1313), on articles manufactured or 
produced in the United States and 
shipped to any insular possession and 
(2) that no drawback of internal-revenue 
tax is allowable under 19 U.S.C. 1313 on 
articles manufactured or produced in 
the United States with the use of 
domestic tax-paid alcohol and shipped 
to Wake Island, Midway Islands, 
Kingman Reef or Johnston Island.

A number of the provisions within 
§ 7.8 discussed above do not reflect 
current law or are otherwise out-of-date. 
In this regard the following points are 
noted:

1. Paragraphs (a) and (d) currently 
refer to foreign materials to the value of 
“more than 50 percent”, or “more than 
70 percent” in the case of watches and 
watch movements. Thus, these two 
paragraphs do not reflect the changes 
made to the predecessor to General Note 
3(a)(iv) [i.e., General Headnote 3(a), 
Tariff Schedules of the United States 
(TSUS)) by (1) section 110 of Public Law 
97-446,96 Stat. 2329, which removed 
the reference to watches and watch 
movements so that they could be treated 
separately under the TSUS predecessor 
to Additional U.S. Note 5 to chapter 91, 
HTSUS. discussed above, and (2) 
section 214(a) of the CBERA, which 
increased the maximum foreign 
materials content limitation to 70 
percent except in the case of goods 
excluded from duty-free treatment 
under section 213(b) of that statute (as
to which the 50 percent limit was 
retained). These statutory changes, 
which are reflected in the present 
wording of General Note 3(a)(iv) as 
discussed above, should also be 
reflected in these regulatory provisions.

2. The footnote which pertains to 
paragraph (a) fails to mention the U.S. 
Virgin Islands and also does not 
indicate that the benefits under General 
Note 3(a)(iv) have been extended to the 
CNMI. In addition, the footnote 
unnecessarily refers to some 
uninhabited insular possessions and 
does not in all cases reflect the correct

possession name or customs 
administration responsibility: similar 
corrections in possession nomenclature 
should be made in paragraph (f).

3. In paragraphs (a) and (b), the 
“$100” figure in regard to the value of 
shipments has reference to an outdated 
line of demarcation between formal and 
informal entries. Under 19 U.S.C. 1498 
and 19 CFR 143.21, the current line of 
demarcation is, with some exceptions, 
$1,250. 4. Paragraph (c) should be 
removed to reduce the paperwork 
burden on the public.

5. The reference in paragraph (d) to 
any material imported into the United 
States from a foreign country “other 
than Cuba or the Philippines” free of 
duty does not reflect current law. This 
reference reflects language that was 
contained in section 401 of the Customs 
Simplification Act of 1954, Public Law 
768,68 Stat. 1139, which amended the 
Tariff Act of 1930 by adding a new 
section 301 (codified at 19 U.S.C 1301a) 
relating to rates of duty applicable to 
articles from U.S. insular possessions. 
Section 301 was repealed in connection 
with the adoption of the TSUS which 
incorporated section 301 as General 
Headnote 3(a). Although General 
Headnote 3(a), TSUS, originally 
included the references to Cuba and the 
Philippines, those references were 
subsequently removed from General 
Headnote 3(a) and thus were not carried 
over into General Note 3(a)(iv), HTSUS. 
Accordingly, the references should be 
removed from the regulatory text.

6. Paragraph (e) concerning the 
submission of a special Customs invoice 
(Customs Form 5515) should be 
removed because the special Customs 
invoice was eliminated by T.D. 85-39,
50 FR 9610. Although T.D. 85-39 
attempted to remove all references to 
the special Customs invoice in the 
Customs Regulations, 7.8(e) was 
overlooked in this regard.

In addition to the above, Customs 
notes that, as compared to the 
regulations implementing the 
Generalized System of Preferences 
(GSP), set forth as sections 10.171- 
10.178, Customs Regulations (19 CFR 
10.171-10.178), and the regulations 
implementing the CBI, set forth as 
sections 10.191-10.198, Customs 
Regulations (19 CFR 10.191-10.198), 
section 7.8 does not reflect all of the 
provisions of Genera] Note 3(a)(iv) and 
does not provide adequate guidance 
concerning the legal effect of those 
provisions, particularly as regards the 
determination of the origin of goods 
imported from insular possessions, the 
meaning of direct shipment to or from 
an insular possession, and the 
application of the maximum foreign

materials content limitation. Moreover, 
Customs believes that certain 
organizational improvements could be 
made to the existing regulatory 
provisions covering the insular 
possessions, including the transfer of 
present 10.181 (19 CFR 10.181) to Part 
7 since that section applies only to 
insular possessions and thus more 
properly falls within the specific 
context of Part

7. Finally, Customs notes that a 
number of provisions within part 148 of 
the Customs Regulations (19 CFR Part 
148), which concerns personal 
declarations and exemptions, require 
changes to reflect the current duty 
exemption provisions applicable both to 
residents returning from American 
Samoa, Guam and the l).S. Virgin 
Islands and to residents returning from 
CBI beneficiary countries either directly 
or through one of those insular 
possessions, as set forth in subchapters 
IV and XVI of chapter 98, HTSUS. In 
addition, Customs has taken the 
position that section 603(c) of the 
Covenant as discussed above also had 
the effect of extending those personal 
exemption provisions to residents 
returning from the CNMI, with the 
result that a reference to the CNMI 
should be added to various provisions 
within part 148.

Accordingly, Customs proposes to 
extensively revise and reorganize the 
regulatory provisions in part 7 dealing 
with U.S. insular possessions other than 
Puerto Rico and to update various 
personal exemption provisions in part 
148. The specific amendments proposed 
in this document are discussed in detail 
below.

Discussion of Proposed Amendments 
New Section 7.2

This section is intended to identify 
the U.S. insular possessions other than 
Puerto Rico and to describe their legal 
status for Customs purposes.

Paragraph (a) generally describes the 
tariff status of imports from insular 
possessions under U.S. law and 
identifies the insular possessions. 
Reference is made to duty treatment as 
provided in (new) § 7.3 which covers 
General Note 3(a)(iv), HTSUS, and as 
provided in part 148 (simply for cross- 
reference purposes as regards the 
personal exemptions for residents 
returning from American Samoa, Guam 
or the U.S. Virgin Islands). The 
references to the specific insular 
possessions replace the references in the 
footnote to present § 7.8(a) but with the 
following changes:



40098 Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Proposed Rules

(1) Only the principal (i.e., inhabited) 
insular possessions as discussed above 
are named;

(2) Reference is made to Johnston 
‘‘Atoll” rather than “Island” to reflect 
current usage; and

(3) A reference to the privilege 
accorded to the CNMI under the 
Covenant has been included with 
citation to new section 7.3 and Part 148 
which both apply to the CNMI under 
section 603(c) of the Covenant.

Paragraph (b) corresponds to the 
remainder of the text of the footnote to 
present § 7.8(a) regarding the customs 
administration of the insular 
possessions, updated as necessary but 
excluding the U.S. Virgin Islands which 
are dealt with in paragraph (c).

Paragraph (c) concerns the Customs 
administration of the U.S. Virgin Islands 
which is different from that of the other 
insular possessions and the CNMI. This 
paragraph reflects authority conferred 
on the Secretary of the Treasury by 48 
U.S.C. 1406i.
New Section 7.3

This section is intended to replace the 
body of present § 7.8.

Paragraph (a) sets forth the basic 
statutory requirements for duty-free 
treatment under General Note 3(a)(iv), 
HTSUS. Paragraph (a)(1) concerns the 
first class of goods covered by the 
General Note, i.e., goods produced in an 
insular possession, which are referred to 
in present § 7.8(a); this paragraph also 
references the three types of products 
discussed above which are expressly 
excepted from duty-free treatment in 
this context under the General Note. 
Paragraph (a)(2) covers the second class 
of goods covered by the General Note 
(that is, goods previously imported into 
the United States and shipped to an 
insular possession and returned) which 
are referred to in present § 7.8(b).

Paragraph (b) sets forth the standards 
for determining the origin of goods 
imported from insular possessions for 
purposes of duty-free treatment under 
paragraph (a)(1). Paragraph (b)(1) 
concerns goods “wholly obtained or 
produced” and refers in this regard to 
the meaning contained in “§ 102.1(e) of 
this chapter” which is set forth as part 
of proposed regulatory amendments 
regarding rules of origin published in 
the Federal Register on September 25, 
1991, at 56 FR 48448; final action on 
this aspect of the present document will 
of course depend in part on what final 
action is taken on the referenced 
regulatory text contained in that earlier 
document. Paragraph (b)(2) sets forth 
the basic substantial transformation 
(“new and different article of 
commerce”) rule which has

traditionally been used in the United 
States to determine the origin of 
products not wholly obtained or 
produced in one country, including for 
purposes of duty-free treatment of goods 
imported from insular possessions.

Paragraph (c) is intended to clarify the 
meaning of “foreign materials” for 
purposes of applying the foreign 
materials content limitation under 
paragraph (a)(1). To this end, the 
paragraph refers to all materials which 
are not treated as foreign under the 
terms of General Note 3(a)(iv).

Paragraphs (c)(1) and (2) cover 
materials that have their origin in an 
insular possession or in the Customs 
territory of the United States and thus 
reflects the longstanding position of 
Customs that such materials are 
intended to be treated as non-foreign 
under the wording of General Note 
3(a)(iv)(A). The origin principles set 
forth in these paragraphs are the same 
as those applicable to goods under 
paragraph (b). This treatment of the 
origin standards applicable to materials, 
in regulatory provisions separate from 
the provisions applicable to the origin of 
goods incorporating such materials, 
mirrors the approach taken in the GSP 
and CBI regulations cited above. 
Paragraph (c)(2) is based on the wording 
of § 10.196(a)(2) of the CBI regulations 
and is intended to reflect the position 
taken by Customs in T.D. 88-17, 53 FR 
12143, which approved application of 
the double substantial transformation 
test in determining the foreign material 
content of goods imported from insular 
possessions.

Paragraph (c)(3) covers materials that 
may be imported into the Customs 
territory of the United States from a 
foreign country and entered free of duty, 
as specifically provided in General Note 
3(a)(iv)(B). Since the General Note in 
this context only refers to foreign 
materials to the value of more than “70 
percent” as noted above, the scope of 
the regulatory text must be similarly 
limited. The proviso at the end of 
proposed paragraph (c)(3)(ii) is intended 
to reflect the substantive effect of the 
documentary requirement at the end of 
General Note 3(a)(iv)(B). Although 
General Note 3(a)(iv)(B) states in this 
regard that “no goods containing [a 
material described in proposed 
paragraph (c)(3)(ii)l shall be exem pt 
from  duty under subparagraph (A)” 
(emphasis added) unless the required 
documentation is supplied, given the 
clear “foreign materials” context of 
subparagraph (B) of the General Note, 
Customs believes that this proviso 
should be limited in the regulations to 
that foreign materials context rather 
than be applied in the broader context

of duty-free eligibility of the imported 
goods.

Paragraph (d) sets forth the manner in 
which compliance with the General 
Note foreign materials content 
limitation is to be determined. Although 
based on present § 7.8(d), this provision
(1) incorporates the necessary 
substantive changes discussed above 
and (2) follows the GSP and CBI 
regulations regarding the cost of a 
material provided to the manufacturer 
without charge or at less than fair 
market value.

Paragraph (e) sets forth the meaning of 
direct shipment for purposes of the 
section and does not provide for any 
exceptions to direct movement to or 
from the insular possession without 
passing through any foreign territory or 
country. Although the absence of 
exceptions to this strict rule is at 
variance with the regulatory treatment 
of the similar “imported directly” 
requirement under the GSP (see 19 CFR 
10.175) and under the CBI (see 19 CFR 
10.193), Customs believes that 
exceptions should not be provided in 
the present case for the following 
reasons:.

(1) The general absence of any 
intervening foreign territories or 
countries between the insular 
possessions and the United States 
obviates the need for such 
transshipments;

(2) Inclusion of exceptions to the 
strict rule would necessitate an increase 
in the regulatory burden in the form of 
additional documentary evidence to 
show compliance as is the case under 
the GSP and CBI regulations; and

(3) Given the generally more liberal 
tariff treatment under General Note 
3(a)(iv) as compared to the GSP and the 
CBI, and in view of the connection 
between the direct shipment 
requirement and the determination of 
the origin of the imported goods, a more 
strict standard is necessary in the 
present case in order to ensure both that 
the intended benefits accrue to the 
insular possessions and that the 
interests of domestic industries are 
adequately protected from potential 
abuse of the General Note provisions.

Paragraph (f) sets forth documentary 
requirements for purposes of duty-free 
treatment under the General Note. 
Paragraph (f)(1) concerns goods for 
which duty-free treatment is claimed 
under the provisions applicable to 
products of insular possessions. 
Although this paragraph is derived from 
the documentary requirements in 
present § 7.8(a) (involving use of 
Customs Form 3229, Certificate of 
Origin, which will be revised to reflect 
all current legal requirements under
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General Note 3(a)(iv)), the paragraph 
also provides, consistent with the 
practice under the GSP and CBI 
regulations, that the certifícate of origin 
shall not he required if the district 
director is otherwise satisfied that the 
goods qualify for duty-free treatment. In 
addition, the certifícate of origin would 
not be required for informal entries, and 
in this regard the paragraph simply 
refers to § 143.21 of the regulations 
which sets forth the current value limits 
for shipments eligible for informal 
entry. However, in a case where the 
goods incorporate a nondutiable 
material not treated as a foreign material 
under General Note 3(a)(iv) and 
proposed paragraph (c)(3)(ii), the 
certificate of origin will be required 
because General Note 3(a)(iv)(B) 
mandates that documentary evidence be 
provided to show that the material was 
incorporated in the goods within the 
specified 18-month period.

Paragraph (f)(2) concerns 
documentation applicable to goods 
previously imported and returned to the 
United States and is based on present 
§ 7.8(b). However, Customs is proposing 
an alternative to continued use of a 
certificate on Customs Form 3311, 
Declaration for Free Entry of Returned 
American Products, as provided in 
present § 7.8(b)(1) because this
certification procedure is cumbersome 
and in fact rarely used. In place of the 
certificate on Customs Form 3311, 
proposed paragraph (f)(2)(ii) sets forth 
the text of a declaration by die U.S. 
importer which would refer to the 
declaration by the insular possession 
shipper required under present 
§ 7.8(b)(2) and set forth in proposed 
paragraph (f)(2)(i). This new declaration 
of the U.S. importer (which is 
principally intended to establish that 
there was no remission, refund or 
drawback of duties or taxes when the 
goods were shipped to the insular 
possession, as is the main purpose of 
the certificate on Customs Form 3311) 
could be included on, or attached to, the 
declaration by the insular possession 
shipper. However, none of the 
documentation specified in paragraph 
(0(2) would be required if the shipment 

eligible for informal entry under 
§ 143.21 of the regulations or if the 
district director is otherwise satisfied 
that the goods qualify for the claimed 
duty-free treatment.

Paragraph (g), which concerns 
warehouse withdrawals and drawback, 
is taken from present § 7.8(f). This 
proposed paragraph follows the present 
provision without substantive change 
except (1) in the first sentence, reference 
is made to “any insular possession of 
the United States other than Puerto

Rico" in lieu of naming those insular 
possessions and (2) in the last sentence, 
the reference to Kingman Reef has been 
deleted and Johnston “Island” has been 
changed to “Atoll”.

New Section 7.4 (Present Section  
10.181)

In addition to the transfer of present 
§ 10.181 to part 7 as new § 7.4, three 
minor editorial amendments have been 
made to the section.

Rem oval o f Present Section 7.8

As a consequence of the proposed 
adoption of new §§ 7.2 and 7.3 which 
are intended to replace present § 7.8, 
Customs proposes to remove § 7.8.
Part 148

The proposed modifications within 
Part 148 involve mainly (1) adding a 
reference to the CNMI wherever a 
reference to Guam appears, (2) changing 
“$800” to read “$1,200” throughout to 
reflect the personal exemption limit 
applicable to residents returning from 
American Samoa, Guam, the CNMI and 
the U.S. Virgin Islands and adding, 
where textually appropriate, a reference 
to the $600 portion thereof that can be 
acquired in CBI beneficiary countries, as 
currently provided in subheading
9804.00. 70, HTSUS, (3) adding 
references to the separate $600 
exemption applicable to residents 
returning from CBI beneficiary 
countries, as currently provided in 
subheading 9804.00.72, HTSUS, and (4) 
updating the tobacco and alcoholic 
beverage provisions to reflect the 
current limits specified in those two 
HTSUS subheadings. In addition, one 
“$800” reference to the flat rate of duty 
allowance is being corrected to read 
“$1,000” to reflect the current limit 
applicable under subheadings
9816.00. 20 and 9816.00.40, HTSUS.

Comments

Before adopting the proposed 
amendments, consideration will be 
given to any written comments timely 
submitted to Customs. Comments 
submitted will be available for public 
inspection in accordance with file 
Freedom of Information Act (5 U.S.C. 
552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days 
between the hours of 9 a.m. and 4:30 
p.m. at the Regulations Branch, Office of 
Regulations and Rulings, U.S. Customs 
Service, Franklin Court, 1099 14th 
Street, NW., suite 4000, Washington,
DC.

Executive Order 12291
This document does not meet the 

criteria for a “major rule” as specified 
in E .0 .12291. Accordingly, no 
regulatory impact analysis has been 
prepared.
Regulatory Flexibility Act

Pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that, if adopted, 
the proposed amendments will not have 
a significant economic impact on a 
substantial number of small entities.
The amendments primarily reflect 
statutory requirements that have been in 
effect for many years and, thus, any 
economic impact arising out of these 
amendments would be negligible at 
best. Accordingly, they are not subject 
to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604.
Paperwork Reduction Act

The collection of information 
requirements contained in this notice of 
proposed rulemaking have been 
submitted to the Office of Management 
and Budget for review in accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3504(h)). Comments on 
the collection of information should be 
sent to the Office of Management and 
Budget, Attention: Desk Officer for the 
Department of the Treasury, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503. A copy should 
also be sent to Customs at the address 
set forth previously.

The collection of information in these 
proposed regulations is in § 7.3. This 
information conforms to requirements 
in General Note 3(a)(iv), HTSUS, and is 
used by Customs to determine whether 
goods imported from insular 
possessions are entitled to duty-free 
entry under that General Note. The 
likely respondents are business 
organizations including importers, 
exporters, and manufacturers.

Estimated total annual reporting and/
or recordkeeping burden:_______
hours.

The estimated average annual burden
per respondent/recordkeeper i s _______
hours.

Estimated number of respondents 
and/or recordkeepers:_______ .

Estimated annual frequency of 
responses:_______ .
Drafting Information

The principal author of this document 
was Francis W. Foote, Regulations 
Branch, U.S. Customs Service. However, 
personnel from other offices 
participated in its development.
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List of Subjects 
19 CFR Part 7

Customs duties and inspection, 
Imports, Insular possessions.
19 CFR Part 10

Customs duties and inspection. 
Imports.
19 CFR Part 148

Customs duties and inspection, 
Imports, Personal exemptions.
Proposed Amendments to the 
Regulations

Accordingly, it is proposed to amend 
parts 7 ,10 and 148, Customs 
Regulations (19 CFR parts 7 ,10  and 
148), as set forth below:

PART 7-CUSTOM S RELATIONS WITH 
INSULAR POSSESSIONS AND 
GUANTANAMO BAY NAVAL STATION

1. The authority citation for part 7 is 
revised to read as follows:

Authority: 19 U.S.C. 66,1202 (General 
Note 8, Harmonized Tariff Schedule of the 
United States). 1623,1624; 48 U.S.C. 1406L

2. Sections 7.2 and 7.3 are added to 
read as follows:
§ 7.2 Insular possessions of the United 
States other than Puerto Rico.

(a) Insular possessions of the United 
States other than Puerto Rico are also 
American territory but, because those 
insular possessions are outside the 
customs territory of the United States, 
goods imported therefrom are subject to 
the rates of duty set forth in column 1 
of the Harmonized Tariff Schedule of 
the United States (HTSUS) except as 
otherwise provided in § 7.3 or in part 
148 of this chapter. The principal such 
insular possessions are the U.S. Virgin 
Islands, Guam, American Samoa, Wake 
Island, Midway Islands, and Johnston 
Atoll. Pursuant to section 603(c) of the 
Covenant to Establish a Commonwealth 
of the Northern Mariana Islands in 
Political Union with the United States 
of America, Public Law 94-241 (90 Stat. 
263, 270), goods imported from the 
Commonwealth of tne Northern Mariana 
Islands are entitled to the same tariff 
treatment as imports from Guam and 
thus are also subject to the provisions of 
§ 7.3 and of part 148 of this chapter.

(b) Importations into Guam, American 
Samoa, Wake Island, Midway Islands, 
Johnston Atoll, and the Commonwealth 
of the Northern Mariana Islands are not 
governed by the Tariff Act of 1930, as 
amended, or the regulations contained 
in this chapter. The customs 
administration of Guam is under the 
Government of Guam. The customs

administration of American Samoa is 
under the Government of American 
Samoa. The customs administration of 
Wake Island is under the jurisdiction of 
the Department of the Air Force 
(General Counsel). The customs 
administration of Midway Islands is 
under the jurisdiction of the Department 
of the Navy. There is no customs 
authority on Johnston Atoll, which is 
under the operational control of the 
Defense Nuclear Agency. The customs 
administration of the Commonwealth of 
the Northern Mariana Islands is under 
the Government of the Commonwealth.

(c) The Secretary of the Treasury 
administers the customs laws of the U.S. 
Virgin Islands through the United States 
Customs Service. The importation of 
goods into the U.S. Virgin Islands is 
governed by Virgin Islands law; 
however, in situations where there is no 
applicable Virgin Islands law or no U.S. 
law specifically made applicable to the 
Virgin Islands, U.S. laws and 
regulations shall be used as a guide and 
be complied with as nearly as possible. 
Tariff classification of, and rates of duty 
applicable to, goods imported into the 
U.S. Virgin Islands are established by 
the Virgin Islands legislature.

§7.3 Duty-free treatment of goods 
imported from insular possessions of the 
United States other than Puerto Rica

(a) General. Under the provisions of 
General Note 3(a)(iv), HTSUS, the 
following goods may be eligible for 
duty-free treatment when imported into 
the customs territory of the United 
States from an insular possession of the 
United States:

(1) Except as provided in Additional 
U.S. Note 5 to chapter 91, HTSUS, and 
except as provided in Additional U.S. 
Note 2 to chapter 96, HTSUS, and 
except as provided in section 423 of the 
Tax Reform Act of 1986, as amended (19 
U.S.C. 2703 note), goods which are the 
growth or product of any such insular 
possession, and goods which were 
manufactured or produced in any such 
insular possession from materials that 
were the growth, product or 
manufacture of any such insular 
possession or of the customs territory of 
the United States, or of both, provided 
that such goods:

(i) Do not contain foreign materials 
valued at either more than 70 percent of 
the total value of the goods or, in the 
case of goods described in section 
213(b) of the Caribbean Basin Economic 
Recovery Act (19 U.S.C. 2703(b)), more 
than 50 percent of the total value of the 
goods; and

(ii) Come to the customs territory of 
the United States directly from any such 
insular possession; and

(2) Goods previously imported into 
the customs territory of the United 
States with payment of all applicable 
duties and taxes imposed upon or by 
reason of importation, provided that:

(i) The goods were shipped from the 
United States directly to the insular 
possession and are returned from the 
insular possession to the United States 
by direct shipment; and

(ii) There was no remission, refund or 
drawback of such duties or taxes in 
connection with the shipment of the 
goods from the United States to the 
insular possession.

(b) Origin o f  goods. For purposes of 
this section, goods shall be considered 
to be the growth or product of, or 
manufactured or produced in, an insular 
possession if:

(1) The goods were “wholly obtained 
or produced” in the insular possession 
within the meaning of § 102.1(e) of this 
chapter; or

(2) The goods became a new and 
different article of commerce as a result 
of processing performed in the insular 
possession.

(c) Foreign m aterials. For purposes of 
this section, the term "foreign 
materials” covers any material 
incorporated in goods described in 
paragraph (b)(2) of this section other 
than:

(1) A material which was “wholly 
obtained or produced” in an insular 
possession or in the customs territory of 
the United States within the meaning of 
§ 102.1(e) of this chapter;

(2) A material which was 
substantially transformed in an insular 
possession or in the customs territory of 
the United States into a new and 
different article of commerce which was 
then used in an insular possession in 
the production or manufacture of a new 
and different article which is shipped 
directly to the United States; or

(3) In the case of imported goods to 
which the 70 percent foreign materials 
value limitation applies as set forth in 
paragraph (a)(l)(i) of this section, a 
material which may be imported into 
the customs territory of the United 
States from a foreign country and 
entered free of duty either:

(i) At the time the goods which 
incorporate the material are entered; or

(ii) At the time the material is
imported into the insular possession, 
provided that the material was 
incorporated into the goods during the 
18-month period after the date on which 
the material was imported into the 
insular possession. v

(d) Foreign m aterials value lim itation . 
For purposes of this section, the 
determination of whether goods contain 
foreign materials valued at more than 70
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or 50 percent of the total value of the 
goods shall be made based on a 
comparison between:

(1) The landed cost of the foreign 
materials, consisting of:

(1) The manufacturer's actual cost for 
the materials or, where a material is 
provided to the manufacturer without 
charge or at less than fair market value, 
the sum of all expenses incurred in the 
growth, production, or manufacture of 
the material, including general 
expenses, plus an amount for profit; and

(ii) The cost of transporting those 
materials to the insular possession, but 
excluding any duties or taxes assessed 
on the materials by the insular 
possession and any charges which may 
accrue after landing; and

(2) The final appraised value of the 
goods imported into the customs 
territory of the United States, as 
determined in accordance with sectfon 
402 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1401a).

(e) Direct shipm ent. For purpbses of 
this section, goods shall be considered

to come directly from an insular 
possession, or to be shipped directly to 
an insular possession and returned by 
direct shipment, only if the goods 
proceed directly to or from the insular 
possession without passing through any 
foreign territory or country.

(f) D ocumentation. (1) When goods 
are sought to be admitted free of duty 
as provided in paragraph (a)(1) of this 
section, there shall be filed with the 
entry/entry summary a properly 
completed certificate of origin on 
Customs Form 3229, signed by the chief 
or assistant chief customs officer or 
other official responsible for customs 
administration at the port of shipment, 
showing that the goods comply with the 
requirements for duty-free entry set 
forth in paragraph (a)(1) of this section. 
Except in the case of goods which 
incorporate a material described in 
paragraph (c)(3)(ii) of this section, a 
certificate of origin shall not be required 
for any shipment eligible for informal 
entry under § 143.21 of this chapter or 
in any case where the district director

is otherwise satisfied that the goods 
qualify for duty-free treatment under 
paragraph (a)(1) of this section.

(2) When goods in a shipment not 
eligible for informal entry under 
§ 143.21 of this chapter are sought to be 
admitted free of duty as provided in 
paragraph (a)(2) of this section, the 
following shall be filed with the entry/ 
entry summary unless the district 
director is satisfied by reason of the 
nature of the goods or otherwise that the 
goods qualify for such duty-free entry:

(i) A declaration by the shipper in the 
insular possession in substantially the 
following form:

I ,__________ (name) of_________ _
(organization) do hereby declare that to the 
best of my knowledge and belief the goods 
identified below were sent directly from the
United States on__________ , 19___ , to
__________ (name) of_____ ______
(organization) on__________(insular
possession) via the__________ (name of
carrier) and that the goods remained in said 
insular possession until shipped by me 
directly to the United States via the (name of 
carrier) on__________ , 19____.

Marks Numbers Quantity Description Value

Dated at__________ , this day of
___________ , 19 .
Signature:-------------------------------------------

(ii) A declaration by the importer in the 
United States in substantially the following 
form:

I,  ________ (name), of___________
(organization) declare that the (above) 
(attached) declaration by the shipper in the 
insular possession is true and correct to the 
best of my knowledge and belief, that the 
goods in question were previously imported 
into the Customs territory of the United 
States and were shipped to the insular 
possession from the United States without 
remission, refund or drawback of any duties 
or taxes paid in connection with that prior 
importation, and that the goods arrived in the 
United States directly from the insular
possession via the__________ (name of
carrier) on__________ _ 19____.

(Date)

(Signature)
(g) W arehouse w ithdrawals; 

drawback. Merchandise may be 
withdrawn from a bonded warehouse 
under section 557 of the Tariff Act of 
1930, as amended (19 U.S.C. 1557), for 
shipment to any insular possession of 
the United States other than Puerto Rico 
without payment of duty, or with a 
refund of duty if the duties have been 
paid, in like manner as for exportation

to foreign countries. No drawback may 
be allowed under section 313 of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1313), on goods manufactured or 
produced in the United States and 
shipped to any insular possession. No 
drawback of internal-revenue tax is 
allowable under 19 U.S.C. 1313 on 
goods manufactured or produced in the 
United States with the use of domestic 
tax-paid alcohol and shipped to Wake 
Island , Midway Islands or Johnston 
Atoll.

§7.8 [Removed]

3. Section 7.8 and footnote 5 thereto 
are removed.

PART 10—ARTICLES CONDITIONALLY 
FREE, SUBJECT TO A REDUCED 
RATE, ETC.

1. The authority citation for Part 10 
continues to read in part as follows:

Authority: 19 U.S.C 66,1202,1481,1484, 
1498,1508,1623,1624;

§ 10.181 [Redesignated as §7.4 and 
Amended]

2. Section 10.181 is redesignated as 
§ 7.4, and newly redesignated § 7.4 is 
amended as follows:

(a) Paragraph (b) is amended by 
adding the word “the" before the words 
“Department of Commerce".

(bj Paragraph (g), second sentence, is 
amended by removing the words “Form 
ITA-360" and adding, in their place, the 
words “Form ITA-361".

(c) Paragraph (h) is amended by 
removing the word “Department” and 
adding, in its place, the word 
“Departments".

PART 148—PERSONAL 
DECLARATIONS AND EXEMPTIONS

1. The authority citation for Part 148 
continues to read in part as follows:

Authority: 19 U.S.C. 66.1496,1624. The 
provisions of this part, except for subpart C, 
are also issued under General Note 8, 
Harmonized Tariff Schedule of the United 
States, 19 U.S.C. 1202;
*  *  *  *  *

Sections 148.43,148.51,148.63,148.64, 
148.74 also issued under 19 U.S.C. 1321; 
* * * * *

§148.2 [Amended]
2. Section 148.2(b), first sentence, is 

amended by adding after “Guam," the 
words “the Commonwealth of the 
Northern Mariana Islands,".

3. Section 148.12(b)(l)(i) is revised to 
read as follows:
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$ 148.12 Oral declarations. 
* * * * *

Qj )*  * *
( D *  * *
(i) The aggregate fair retail value in 

the country of acquisition of all 
accompanying articles acquired abroad 
by him and of alterations and dutiable 
repairs made abroad to personal and 
household effects taken out and brought 
back by him does not exceed:

(A) $400;or
(B) $600 in the case of a direct arrival 

from a beneficiary country as defined in 
§ 10.191(b)(1) of this chapter, not more 
than $400 of which shall have been 
acquired elsewhere than in beneficiary 
countries; or

(C) $1,200 in the case of a direct or 
indirect arrival from American Samoa, 
Guam, the Commonwealth of the 
Northern Mariana Islands, or the Virgin 
Islands of the United States, not more 
than $400 of which shall have been 
acquired elsewhere than in such 
locations except that up to $600 of 
which may have been acquired in one 
or more beneficiary countries as defined 
in § 10.191(b)(1) of this chapter; 
* * * * *

§148.17 [Amended]
4. Sections 148.17 (b) and (c) are 

amended by removing the words “$400 
or $800“ and adding, in their place, the 
words “$400, $600 or $1,200”.

§148.31 [Amended]
5. Section 148.31(a), first sentence, is 

amended by adding after “Guam,” the 
words “the Commonwealth of the 
Northern Mariana Islands,“.

6. Section 148.31(b) is amended by 
removing the words "$400 or $800” and 
adding, in their place, the words “$400, 
$600 or $1,200“,

§ 148.32 [Amended]
7. Section 148.32(d)(2) is amended by 

removing the words “$400 or $800”.and 
adding, in their place, the words “$400, 
$600 or $1,200“.

8. Section 148.33 is amended by 
revising paragraphs (a), (b), (d) and (f) to 
read as follows:
§ 148.33 Articles acquired abroad.

(a) Exem ption. Each returning 
resident is entitled to bring in free of 
duty and internal revenue tax under 
subheadings 9804.00.65, 9804.00.70 and
9804.00.72, and chapter 98, U.S. Note 3, 
Harmonized Tariff Schedule of the 
United States (19 U.S.C. 1202), articles 
for his personal or household use which 
were purchased or otherwise acquired 
abroad merely as an incident of the 
foreign journey from which he is 
returning, subject to the limitations and

conditions set forth in this section and 
§§ 148.34-148.38. The aggregate fair 
retail value in the country of acquisition 
of such articles for personal and 
household use shall not exceed:

(1) $400, and provided that the 
articles accompany the returning 
resident;

(2) Whether or not the articles 
accompany the returning resident, $600 
in the case of a direct arrival from a 
beneficiary country as defined in •
§ 10.191(b)(1) of this chapter, not more 
than $400 of which shall have been 
acquired elsewhere than in beneficiary 
countries; or

(3) Whether or not the articles 
accompany the returning resident,
$1,200 in the case of a direct or indirect 
arrival from American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands, or the Virgin Islands of 
the United States, not more than $400 
of which shall have been acquired 
elsewhere than in such locations except 
that up to $600 of which may have been 
acquired in one or more beneficiary 
countries as defined in § 10.191(b)(1) of 
this chapter.

(b) A pplication to articles o f highest 
rate o f  duty. The $400, $600 or $1,200 
exemption shall be applied to the 
aggregate fair retail value in the country 
of acquisition of the articles acquired 
abroad which are subject to the highest 
rates of duty. If an internal revenue tax 
is applicable, it shall be combined with 
the duty in determining which rates are 
highest.
* * * * *

(d) Tobacco products and alcoholic  
beverages. Cigars, cigarettes, 
manufactured tobacco, and alcoholic 
beverages, may be included in the 
exemption to which a returning resident 
is entitled, with the following limits:

(1) No more than 200 cigarettes and 
100 cigars may be included, except that 
in the case of American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands and the Virgin Islands 
of the United States the cigarette limit 
is 1,000, not more than 200 of which 
shall have been acquired elsewhere than 
in such locations;

(2) No alcoholic beverages shall be 
included in the case of an individual 
who has not attained the age of 21; and

(3) No more than 1 liter of alcoholic 
beverages may be included, except that:

(i) An individual returning directly or 
indirectly from American Samoa, Guam, 
the Commonwealth of the Northern 
Mariana Islands or the Virgin Islands of 
the United States may include in the 
exemption not more than 5 liters of 
alcoholic beverages, not more than 1 
liter of which shall have been acquired

elsewhere than in such locations and 
not more than 4 liters of which shall 
have been produced elsewhere than in 
such locations; and

(ii) An individual returning directly 
from a beneficiary country as defined in 
§ 10.191(b)(1) of this chapter may 
include in the exemption not more than 
2 liters of alcoholic beverages if at least 
1 liter is the product of one or more 
beneficiary countries.
* * * * *

(f) Rem ainder pot app licable to 
subsequent journey. A returning 
resident who has received a total 
exemption of less than the $400, $600 
or $1,200 maximum in connection with 
his return from one journey is not 
entitled to apply the unused portion of 
that maximum amount to articles 
acquired abroad on a subsequent 
journey.
§ 148.34 [Amended]

9. Section 148.34(a) is amended by 
removing the words “$400 or $800” 
wherever they appear and adding, in 
their place, the words “$400, $600 or 
$ 1,200“ .

10. Section 148.35 is amended by 
revising paragraphs (a) and (b) to read 
as follows:
§ 148.35 Length of stay for exemption of 
articles acquired abroad.

(a) Required fo r  allow ance o f $400, 
$600 or $1,200 exem ption. Except as 
otherwise provided in this paragraph or 
in paragraph (b) of this section, the 
$400, $600 or $1,200 exemption for 
articles acquired abroad shall not be 
allowed unless the returning resident 
has remained beyond the territorial 
limits of the United States for a period 
of not less than 48 hours. The $400 
exemption may be allowed on articles 
acquired abroad by a returning resident 
arriving directly from Mexico without 
regard to the length of time the person 
has remained outside the territorial 
limits of the United States.

(b) Not requ ired fo r  allow ance o f 
$1,200 exem ption on return from  Virgin 
Islands. The $1,200 exemption 
applicable in the case of the arrival of
a returning resident directly or 
indirectly from the Virgin Islands of the 
United States may be allowed without 
regard to the length of time such person 
has remained outside the territorial 
limits of the United States.
* . * * * *

§148.36 [Amended]
11. Section 148.36, is amended by 

removing the words “$400 or $800” 
wherever they appear and adding, in 
their place, the words “$400, $600 or 
$1,200“.
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§148,37 tAmended]
12. Section 148.37, is amended by 

removing the words "$400 or $800" 
wherever they appear and adding, in 
their place, the words "$400. $600 or 
$1,200” .

§148.38 [Amended]
13. Section 148.38 is amended by 

removing the words "$400 or $800” and 
adding, in their place, the words "$400, 
$600 or $1,200”.

14. Section 148.51 is amended by 
revising paragraph (a)(2) to read as 
follows:

§148.51 Specie] exemption for personal or 
household articles.

(a)* * •

(2) A returning resident who is not 
entitled to the $400, $600 or $1,200 
exemption for articles acquired abroad 
under subheading9804.00.65,
9804.00. 70 or 9804.00.72, HTSUS (see 
Subpart D of this part].
*  *  *  *  n

§148.84 [Amended]
15. Section 148.64(a), first sentence, is 

amended by removing the words 
"subheadings 9804.00.30 or
9804.00. 70," and adding, in their place, 
the words "subheading 9804.00.30,
9804.00. 65.9804.00.70 or 9804.00.72,".
§148.74 [Amended]

16. Section 148.74(c)(3) is amended 
by removing the words "subheading
9804.00. 65 and 9804.00.70," and 
adding, in their place, the words 
“subheading 9804.00.65,9804.00.70 or
9804.00. 72,",

§148.101 [Amended]
17. In § 148.101, the sixth sentence is 

amended by adding after ‘'Guam,” die 
words "the Commonwealth of the 
Northern Mariana Islands,”; and 
example 2 is amended by removing the 
figure "$2,900” in the example text and 
adding, in its place, the figure “$4,900”, 
by removing the figure "$800” wherever 
it appears in the example text and table 
and adding, in its place, the figure 
“$l,20G”,b y  removing the figure 
“$1,600” in the table column headed 
“Fair retail value” and adding, in its 
place, the figure "$2,400”, by removing 
the figure "$4,100” in the table column 
headed "Fair retail value” and adding, 
in its place, the figure "$4,900”, and by
removing the figure “$ 1,00” in the table 
column headed "Duty” and adding, in 
it* place, the figure “$100”.

18. Section 148.102 is amended by 
revising paragraphs (a) and (b) to read 
as follows:

§ 148.102 Flat rate of duty.

fa) Generally. The rate of duty on 
articles accompanying any person, 
including a crewmember, arriving in the 
United States (exclusive of duty-free 
articles and articles acquired in Canada, 
American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, or the Virgin Islands of the 
United States) shall be 10 percent of the 
fair retail value in the country of 
acquisition.

(b) American Sam oa, Guam, the 
Northern M ariana Islands, and the 
Virgin Islands. The rate of duty on 
articles accompanying any person, 
including a crewmember, arriving in the 
United States directly or indirectly from 
American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands or the Virgin Islands of the 
United States (exclusive of duty-free 
articles), acquired in these locations as 
an incident of the person’s physical 
presence there, shall be 5 percent o f the 
fair retail value in the location in which 
acquired.
*  *  »  *  *

§148.104 [Amended]
19. Section 148.104(c) is amended by 

removingthe figure “$800” and adding, 
in its place, the figure “$1,000”.

Subpart K Heading [Amended]

20. The heading to Subpart K is 
amended by adding after “Guam,” the 
words “the Commonwealth of the 
Northern Mariana Islands,”.

§148.110 [Amended]

21. In § 148.110, the first paragraph is 
amended by adding after "Guam,” die 
words “the Commonwealth of the 
Northern Mariana Islands,”; and the 
second paragraph is amended by adding 
after “Guam” the words ", die 
Commonwealth of the Northern Mariana 
Islands,”,

§148.111 [Amended]

22. In § 148.111, the introductory text 
is amended by adding after "Guam,” the 
words "the Commonwealth of the 
Northern Mariana Islands,*1; and 
paragraph (a) is amended by removing 
the figure “$800” and adding, in its 
place, the figure ”1,200".

§148.113 [Amended]

23. Section 148.113(a), first sentence, 
is amended by removing the figure

"800” and adding, in its place, the 
figure "1,200”.
Michael H. Lane,
Acting Commissioner o f Customs.

Approved: July 1,1993.
Ronald K. Noble,
A ssistant Secretary o f  th e Treasury.
(FR Doc. 93-17838 Filed 7-26-93; 8:45 ami 
BILLING CODE 4820-02-»»

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 17
[Docket No. 91N-0447]

Civil Money Penalties: Biologies, 
Drugs, and Medical Devices; Extension 
of Comment Period; Correction and 
Addition

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Proposed rule; extension of 
comment period; correction and 
addition.

SUMMARY: The Food and Drug 
Administration (FDA) is extending to 
August 25,1993, the comment period 
on the proposed rule to establish 
hearing procedures when a hearing is 
requested concerning die administrative 
imposition of civil money penalties by 
FDA. This action is being taken to give 
additional time for the preparation and 
submission of comments on the 
proposed rule. FDA is also correcting an 
inadvertant error in the proposed rule 
and is adding a reference to civil money 
penalties authority provided for in die 
Mammography Quality Standards Act of 
1992 (the MQSA), and recently 
redelegated to FDA.
DATES: Written comments by August 25,
1993.
ADDRESSES: Submit written comments 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, rm. 1-23,12420 
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT: 
Alicia Abbott, Office of Policy [HF-26), 
Food and Drug Administration, 5600 
Fishers Lane. Rockville, MD 20857, 
301-443-3480,
SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 26,1993 (58 FR 
30680), FDA proposed regulations 
governing hearing procedures when a 
hearing is requested concerning FDA’s 
administrative imposition of civil 
money penalties under the National 
Childhood Vaccine Injury Act of 1986, 
the Prescription Drug Marketing Act of
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1988, the Safe Medical Devices Act of 
1990 (the SMDA), and the Generic Drug 
Enforcement Act of 1992, as well as 
other legislation that Congress might, in 
the future, enact. FDA had provided for 
interested persons to submit written 
comments on the proposed rule by July
26,1993. The agency received a request 
for an extension of the comment period 
and agrees that additional time may be 
necessary to evaluate and submit 
comments. Although the requester 
asked for an additional 60 days, FDA is 
granting only a 30-day extension 
because it believes that the proposed 
procedural regulation is neither so 
lengthy nor so complex as to justify a 
60-day extension. Therefore, comments 
received by August 25,1993, will be 
considered by FDA during its review.

Also, Congress has enacted the MQSA 
(Pub. L. 102-539), which provides for 
civil money penalties for violations.
FDA proposes to include MQSA civil 
money penalties within the purview of 
the new procedure when the final rule 
promulgating 21 CFR part 17 is issued. 
FDA solicits comments as to this
eventuality. ,

It has been pointed out to FDA that 
the preamble to the proposed rule 
misstated the law when it stated (58 FR 
30680 at 30681) that:

* * * civil money penalties are not 
authorized against persons who violate 
section 519(a) of the act (21 U.S.C. 360i(a)), 
with respect to recordkeeping and reporting, 
or section 520(f) of the act (21 U.S.C. 360j(f})» 
with respect to current good manufacturing 
practice (CGMP) requirements, unless the 
violation constitutes a significant and  
knowing departure from such requirements 
or a risk to the public health.
(Emphasis added.)
In fact, section 17(f) of the SMDA (21 
U.S.C 333(f)) states that civil money 
penalties shall not apply to any person 
who violates the requirements of section 
519(a) or 520(f) " *  * * unless such 
violation constitutes (I) a significant or 
knowing departure from such 
requirements, or (II) a risk to public 
health, * * V ’
(Emphasis added.)
FDA regrets the error and solicits 
comments based on the proposed rule as 
corrected.

Interested persons may, on or before 
August 25,1993, submit to the Dockets 
Management Branch (address above) 
written comments regarding the original 
proposal and the above new proposal. 
Two copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number 
found in brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday.

The Correction
In FR Doc. 93 -1 2 3 1 4 , appearing on 

page 30680 of the Federal Register of 
Wednesday, May 2 6 ,1 9 9 3 , the 
following correction is made: On page 
30681, in  the 2d colum n, in the 2d full 
paragraph, in the 13th line, the word 
“and” is corrected to read “or”.

Dated: July 21,1993.
Michael R. Taylor,
Deputy Com m issioner fo r  Policy.
IFR Doc. 93-17833 Filed 7-22-93; 3:12 pml
BILLING CODE 4160-01-F

21 CFR Part 101 
[Docket No. 90N-135D]

Food Labeling; General Requirements 
for Nutrition Labeling for Dietary 
Supplements of Vitamins, Minerals» 
Herbs, or Other Similar Nutritional 
Substances; Correction
AGENCY: Food and Drug Administration, 
HHS.
ACTION: Proposed rule; correction.

SUMMARY: The Food and Drug 
Administration (FDA) is correcting a 
proposed rule that appeared in the 
Federal Register of June 18,1993 (58 FR 
33715). The document proposed to 
establish regulations for the nutrition 
labeling of dietary supplements of 
vitamins, minerals, herbs, and other 
similar nutritional substances. The 
document was published with some 
inadvertent errors. This document 
corrects those errors.
FOR FURTHER INFORMATION CONTACT: 
Susan Thompson, Center for Food 
Safety and Applied Nutrition (HFS- 
165), Food and Drug Administration, 
200 C St. SW., Washington, DC 20204, 
202-205-5817.

In FR Doc. 93-14274, appearing on 
page 33715 in the Federal Register of 
Friday, June 18,1993, the following 
corrections are made:

1. On page 33724, in the 1st column, 
in the 1st full paragraph, in the 7th line 
from the bottom, the word “disease” is 
added after the word “cardiovascular”.

§ 101.36 [Corrected]
2. On page 33727, in § 101.36 

Nutrition labeling o f  dietary  
supplem ents o f vitamins or m inerals, in 
the 3d column, in paragraph (c)(6), in 
line 11, the word "serving” is corrected 
to read “Serving”.

Dated: July 20,1993.
Michael R. Taylor,
Deputy Com m issioner fo r  Policy.
[FR Doc. 93-17644 Filed 7-26-93; 8:45 ami 
BILUNG CODE 4160-01-F

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 901

Alabama Regulatory Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rule.

SUMMARY: OSM is announcing the 
receipt of proposed amendments to the 
Alabama regulatory program 
(hereinafter referred to as the Alabama 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The proposed amendment 
package deals with blaster’s 
certification, requirements for permit 
maps and corrections to cross 
references. It is intended to make the 
requirements of the Alabama program 
no less effective than the Federal 
program.

This document sets forth the times 
and locations that the Alabama program 
and proposed amendments to that 
program are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendments, and the procedures that 
will be followed regarding the public 
hearing, if one is requested.
DATES; Written comments must be 
received on or before 4 p.m. on August
26,1993. If requested, a public hearing 
on the proposed amendments will be 
held at 1p.m. on August 23,1993. 
Requests to present oral testimony at the 
hearing must be received on or before 4 
p.m. on August 11» 1993.
ADDRESSES: Written comments should 
be mailed or hand delivered to Mr. Jesse 
Jackson, Jr., Director, Birmingham Field 
Office, at the address listed below. 
Copies of the Alabama program, the 
proposed amendments, and all written 
comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
through Friday, excluding holidays. 
Each requester may receive, free of 
charge, one copy of the proposed 
amendments by contacting OSM’s 
Birmingham Field Office. Office of 
Surface Mining Reclamation and 
Enforcement, Birmingham Field Office, 
135 Gemini Circle, suite 215, 
Homewood, Alabama 35209. Telephone 
(205) 290-7282. Alabama Surface 
Mining Commission, First Federal B a n k  

Building, 2nd. Floor, 1811 Second
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Avenue« Jasper, Alabama 3550 i . 
Telephone: {202) 221-4130.
FOR FURTHER INFORMATION CONTACT:
Mr. Jesse Jackson. Jr., Director, 
Birmingham Field Office (205) 290- 
7282.

SUPPLEMENTARY INFORMATION:
I. Background

On May 20,1982, the Secretary of the 
Interior conditionally approved the 
Alabama program. Information 
regardii ĵ general background on the 
Alabama program, including the 
Secretary's findings, the disposition of 
comments, and a detailed explanation of 
the conditions of approval of the 
Alabama program can be found in tbe 
May 20, 1982 Federal Register 147 FR 
22030]. Subsequent actions taken with 
regard to Alabama’s program and 
program amendments can be found in 
30 CFR 901.10,901.15 and 901.30. The 
most recent action taken on the 
Alabama program was the approval of 
the amendment package pertaining to 
ownership and control and permitting 
issues 157 FR 200453.
I t  Discussion o f Amendments

Tbe proposed amendments are not 
due to a 732 action or any other action 
on the part of OSM. They are initiated 
by Alabama in order to improve its 
regulations relative to blaster's 
certification, permit information and 
maps, and cross-references. The 
Alabama Surface Mining Commission 
by letter dated June 23,1993, proposes 
the following rule making actions:
Rule No. and Subject Intended Action]
880-X—8D-,05(8)—Application {New 

Rule]
880-X-8D-.O9{23—¡Reference [Amend] 
880-X-8F—.98(21(1)—Maps [New Rule] 
880-X-i8G—,05{89)—Application [New 

Rule]
88Q-X-8G-.09(2)—Reference [Amend] 
88O-X-€I-.07(2)—Maps [New Rule] 
880-X-8I—.16(1)—Reference [Amend] 
880-X -t8JC—. 10{ l)(a)—Reference 

[Amend]
880-X—1GC-.41{1)—Reference [Amend] 
8aO-X-lX3J-93(f}—Water Rights 

[Amend]
880—X-12A -.07—-Blasting Certification 

[Amend]
HI. Public Comment Procedures

In accordance with the provisions of 
39 CFR 732.17lh) OSM is now seeking 
comments on whether the amendments 
proposed by Alabama satisfy the 
applicable program approval criteria of 
30 CFR732.15. If the amendments are 
deemed adequate, they will become part 
of the Alabama program.

Written Comments
Written comments should be specific, 

pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “ DATES” or at locations 
other than the Birmingham Field Office 
will not necessarily be considered in the 
final rulemaking or included in tbe 
Administrative Record.
Public Hearing

Persons wishing to comment at the 
public hearing should contact the 
person listed under “FOR FURTHER 
INFORMATION CONTACT” by 4 p.m. on 
August 11,1993. If no one requests an 
opportunity to comment at a public 
hearing, the hearing will not be held.

Filing of a written statement at the 
time of the hearing is requested as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM . 
officials to prepare adequate responses 
and appropriate questions.

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to cbmment, and who 
wish to do so, will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard.
Public Meeting

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing 
to meet with OSM representatives to 
discuss the proposed amendments may 
request a meeting at the OSM office 
listed under “ADDRESSES” by contacting 
the person listed under ”FOR FURTHER 
INFORMATION CONTACT.” All such 
meetings will be open to the public and 
if possible, notices of meetings will be 
posted at the locations listed under 
“ADDRESSES.”  A written summary of 
each meeting will be made a part of the 
Administrative Record.
IV. Procedural Determinations
Executive Order 12291

On July 12,1984, die Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4,
7 and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions and program 
amendments. Therefore, preparation of 
a regulatory impact analysis is not

necessary and OMB regulatory review is 
not required.
Executive Order 12778

The Department o f the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards cue not applicable to the 
actual language of State regulatory 

) programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OMS. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
30 CFR 730.11, 732.13 and 
732.17(h)(10), decisions on proposed 
State regulatory programs and program 
amendments submitted by the States 
must be based solely on a determination 
of whether the submittal is consistent 
with SMCRA and its implementing 
FederaHregulations and whether the 
other requirements of 30 CFR parts 730, 
731, and 732 have been met
National Environmental Policy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)) 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(c) o f the National 
Environmental Policy Act, 42 U.S.C. 
4332{2)(C).
Paperwork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by tbe Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C. 
3507 <et s&q.
Regulatory Flexibility Act

The Department of the Interior has 
determined that this rale will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. €01 e t  seq). The State submittal 
which is the subject of this rale is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the 
State. In making file determination as to 
whether this rule would have a 
significant economic impact, the



4 0 1 0 6 Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Proposed Rules

Department relied upon the data and 
assumptions for the counterpart Federal 
regulations.
List of Subjects in 30 CFR Part 901:

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: July 21,1993.
Carl C. Close,
Assistant Director, Eastern Support Center. 
[FR Doc. 93-17844 Filed 7-26-93; 8:45 ami 
BOXING CODE 43UMK-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 35 

[FRL-4683-3]

Ohio Maintenance of Effort Reduction

AGENCY: Environmental Protection 
Agency.
ACTION: Solicitation of comments; notice 
and opportunity for public hearing.

SUMMARY: U.S. Environmental 
Protection Agency (USEPA) announces 
an opportunity for public hearing and 
comment on a tentative determination 
that the Ohio Environmental Protection 
Agency (OEPA), Division of Air 
Pollution Control (DAPC), should be 
allowed a reduced Maintenance of Effort 
(MOE) level for Fiscal Year (FY) 1991, 
consistent with Maintenance of Effort 
requirements of the Clean Air Act (CAA) 
and USEPA financial assistance policies 
and procedures.
DATES: Written comments on this 
proposal must be received on or before 
August 26,1993. Requests for a public 
hearing on this proposal must be 
received by no later them August 11, 
1993. A time and place for a public 
hearing will be announced in the 
Federal Register at a later date, if a 
hearing is necessary.
ADDRESSES: Written comments on this 
proposed action should be sent to: 
Joseph Clesceri, Chief, Grants 
Management and Program Evaluation 
Section, Air Enforcement Branch (AE- 
17J), Air and Radiation Division, U.S. 
Environmental Protection Agency, 
Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois 60604—3590.
FOR FURTHER INFORMATION CONTACT: 
Richard Cox, Grants Management and 
Program Evaluation Section, Air 
Enforcement Branch (AE-17), Air and 
Radiation Division, U.S. Environmental 
Protection Agency, Region 5, 77 West 
Jackson Boulevard, Chicago, Illinois 
60604-3590, (312) 886-6072.

SUPPLEMENTARY INFORMATION:
Background

U.S. Environmental Protection 
Agency provides financial assistance to 
the Ohio Environmental Protection 
Agency, Division of Air Pollution 
Control, for the operation of its Air 
Pollution Control program through an 
annual cooperative agreement. USEPA 
awards the cooperative agreement 
pursuant to section 105(c) of the Clean 
Air Act (CAA) (42 United States Code 
7405) and Code of Federal Regulations 
(CFR) parts 30 and 35.210. Section 
105(c) contains the following criteria:

(c) M aintenance o f Effort—(1) No agency 
shall receive any grant under this'section 
during any fiscal year when its expenditures 
of non-federal funds for recurrent 
expenditures for air pollution control 
programs will be less than its expenditures 
were for such programs during the preceding 
fiscal year. In order for the Administrator to 
award grants under this section in a timely 
manner each fiscal year the Administrator 
shall compare an agency’s prospective 
expenditure level to that of its second 
preceding fiscal year. The Administrator 
shall revise the current regulations which 
define applicable nonrecurrent and recurrent 
expenditures, and in so doing, give due 
consideration to exempting an agency from 
the limitations of this paragraph and 
subsection (a) due to periodic increases 
experienced by that agency, from time to 
time, in its annual expenditures for purposes 
acceptable to the Administrator for that fiscal 
year. (2) The Administrator may still award 
a grant to an agency not meeting the 
requirements of paragraph (1) of this 
subsection if the Administrator, after notice 
and opportunity fo r  pu blic hearing, 
determines that a reduction in the 
expenditures is attributable to a non-selective 
reduction in the expenditures in the 
programs of all Executive branch agencies of 
the applicable unit of Government. No 
agency shall receive any grant under this 
section with respect to the prevention and 
control of air pollution unless the 
Administrator is satisfied that such a grant 
will be so used to supplement and, to the 
extent practicable, Increase the level of State, 
local, or other non-federal funds. No grants 
shall be made under this section until the 
Administrator has consulted with the 
appropriate official as designated by the 
Governor or Governors of the State or States 
affected. [Emphasis added]

On May 6,1993, the Ohio 
Environmental Protection Agency 
(OEPA) requested that USEPA consider 
Ohio’s budget cuts in general revenue 
funds to State agencies as non-selective, 
in the context of section 105(c) of the 
CAA and appropriate Federal 
regulations (40 CFR 30 and 35.210), and, 
thereby, to reduce OEPA-DAPC’s 
Maintenance of Effort (MOE) level for 
FY 1991. If USEPA were to disapprove 
the request regarding non-selective

funding reductions and to determine 
OEPA ineligible for assistance under 
Section 105 of the CAA, the State would 
be required to return assistance funds 
for which it was then not eligible.

OEPA’s request for the non-federal 
funding reduction to be considered non- 
selective is based on two separate 
rounds of budget cuts in general 
revenue funds (GRF) to State agencies 
during FY 1991. Information supporting 
this request, which was submitted on 
April 5,1993, indicates that in the first 
round of budget cuts, several agencies’ 
budgets contained an immediate four 
percent general revenue fund 
appropriation reduction from the 
previous year (1990) appropriations. 
Exemptions from cuts during this first 
round were given to debt service, 
property tax rollback, tangible tax 
exemption, utility bill credits, pension 
systems subsidies, GRF capital, income 
maintenance payments, prisons, Judicial 
Branch, Tax agents, small boards, 
student grants, and Department of 
Education and the Board of Regents. As 
a result, on average all appropriations 
were cut by a total of $114.5 million or 
1.79 percent. The OEPA, where the Air 
Pollution Control functions reside, had 
its share in general funds reduced by 
$10,072,130 or 26 percent. The Division 
of Air Pollution Control experienced a 
$150,000 or 2.5 percent cut. One 
program area within the OEPA (i.e.,
State Revolving Loan Fund) was 
reduced by 70 percent.

During a second round of budget cuts 
of $127 million for GRF agencies, the 
OEPA-DAPC budget was cut by $87,059. 
The budgets of all GRF agencies were 
cut except the Ohio Consumer’s 
Counsel, Public Utilities Commission, 
and a part of the Department of 
Taxation. Appropriations for debt 
service, pension benefits, property tax 
exemption were also not cut. Agencies 
which were not subject to or impacted 
by the first round of reductions, such as 
the Board of Regents and the 
Department of Development, were given 
relatively heavy cuts during the second 
round. The budgets of a total of 27 
agencies were cut at percentages greater 
than OEPA’s. One commission’s (the 
Arts Facilities Commission) budget was 
reduced by 32.52 percent. The budget of 
the Department of Development was 
reduced by 16.10 percent.

During this second round of cuts nine 
of the 13 Division/Programs in the 
OEPA were cut. The OEPA budget was 

, reduced by $981,354 or 2.5 percent. 
These reductions (rounds one and two) 
resulted in the shortfall of $171,424 of 
non-federal funding for the OEPA-DAPC 
during FY 1991.
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After reviewing the above 
information, USEPA concludes that 
OEPA-DAPC’s budget reduction meets 
the CAA criteria as non-selective since 
the OEPA-DAPC was not singled out in 
the budget reductions.
Action

As described above, based upon the 
preceding discussion and the 
information submitted by the OEPA, 
USEPA proposes to approve OEPA’s 
request for USEPA to consider the FY 
1991 reductions in non-federal funding 
of OEPA’s air pollution control program 
as non-selective. USEPA believes, based 
on program evaluations, that there has 
not been a decline in the effectiveness 
of the air pollution control program in 
the State of Ohio, and that die 
reductions have been non-selective. 
Accordingly, USEPA is conditionally 
providing partial funding under the 
OEPA’s FY 1993 Section 105 
cooperative agreement. Pending this 
notice and opportunity for public 
hearing, if no substantive public 
comments are received concerning this 
action which indicate that the FY 1991 
reduction was other than non-selective, 
the balance of the FY 1993 award will 
be made.

Invitation to Comment, Opportunity for 
Public Hearing

Any person who desires to comment 
on this intended action or requests a 
public hearing may do so by writing to 
the contact person listed above. 
Comments must be received by August
26,1993.

A public hearing will be held if (and 
only if) a request for a public hearing is 
received at the USEPA office listed 
above by August 11,1993. The purpose 
of such a hearing would be to take 
testimony as to whether the reduction in 
expenditures for the OEPA air program 
is or is not attributable to a non- 
selective reduction in expenditures. It is 
suggested that anyone wishing to verify 
whether the public hearing is to be held 
should call the USEPA office listed 
above.
(Section 105 of the Clean Air Act (42 U.S.C. 
7405))

Dated: July 15,1993.
Valdas V. Adamkus,
Regional Adm inistrator.
(FR Doc. 93-17868 Filed 7-26-93; 8:45 am] 
BILUNG CODE 6660-50-P

40 CFR Part 52
[Region il Docket No. 115, NY 4-2-5634; 
FRL-4683-4]

Approval and Promulgation of 
Implementation Plans; Revision to the 
New York State Implementation Plan 
for Ozone

AGENCY: Environmental Protection 
Agency.
ACTION: Proposed rule,

SUMMARY: The Environmental Protection 
Agency (EPA) is proposing a limited 
approval of a revision to the New York 
State Implementation Plan (SIP) related 
to the control of volatile organic 
compound (VOC) emissions from 
architectural coatings. EPA is also 
proposing to find that the State has 
partially met a commitment made in its 
1982 ozone and carbon monoxide SIP 
for the New York City Metropolitan 
Area to regulate architectural coatings.

This document deals with revisions to 
the following State VOC regulations: 
Deletion of Part 205 (1979 version)— 
“Photochemically Reactive Solvents and 
Organic Solvents from Certain 
Processes—New York City Metropolitan 
Area”; and Addition of Part 205— 
“Architectural Surface Coating.”

EPA has evaluated this regulation and 
proposes limited approval under 
sections 110(k)(3) and 301(a) of the 
Clear Air Act as amended in 1990 
because these revisions strengthen the 
SIP.
DATES: Comments must be submitted on 
or before August 27,1993.
ADDRESSES: All comments should be 
addressed to: William J. Muszynski,
P.E., Acting Regional Administrator, 
Environmental Protection Agency, 
Region II Office, 26 Federal Plaza, New 
York, New York 10278.

Copies of the State submittals are 
available at the following addresses for 
inspection during normal business 
hours:
Environmental Protection Agency, 

Region II Office, Air Programs Branch, 
26 Federal Plaza, room 1034, New 
York, New York 10278 

New York Slate Department of 
Environmental Conservation, Division 
of Air Resources, 50 Wolf Road, 
Albany, New York 12233.

FOR FURTHER INFORMATION CONTACT: 
William S. Baker, Chief, Air Programs 
Branch, Environmental Protection 
agency, 26 Federal Plaza, room 1034, 
New York, New York 10278, (212) 264- 
2517.
SUPPLEMENTARY INFORMATION: In its 1982 
ozone and carbon monoxide State 
Implementation Plan (SIP) for the New

York City Metropolitan Area (NYCMA) 
(comprised of New York City, Nassau, 
Suffolk, Westchester and Rockland 
counties) New York State committed, 
among other things, to adopt a 
regulation for the control of volatile 
organic compounds (VOCs) from 
architectural coatings. The fulfillment of 
this commitment is the subject of this 
Federal Register notice.

On October 14 and December 5,1988 
New York submitted a request to revise 
its SIP. Among the actions included in 
this request were the adoption of a new 
Part 205, “Architectural Surface 
Coating,” effective September 15,1988, 
and the repeal of the existing Part 205 
(1979 version), “Photochemically 
Reactive Solvents and Organic Solvents 
from Certain Processes—New York City 
Metropolitan Area,” effective August 23, 
1979. Both of these regulations are 
contained in Title 6 of the New York 
Code of Rules and Regulations 
(NYCRR).

The following is a summary of EPA’s 
review and proposed action concerning 
Part 205. This regulation involves 
coatings for which EPA has yet to 
publish guidance in the form of a 
Control Techniques Guideline (CTG). 
EPA’s review is based on an evaluation 
of NeW York’s technical basis and 
justification, and consistency with the 
Clean Air Act as amended in 1990, EPA 
regulations and guidance.
Repeal of Part 205—Photochemically 
reactive Solvents and Organic Solvents 
From Certain Processes—New York 
City Metropolitan Area

Part 205 (1979 version) was repealed 
in 1988 to eliminate an outdated 
regulation that has been superseded by 
a new regulation that is consistent with 
current principles of photochemical 
reactivity and emission control. The 
VOC content limits for architechtural 
coatings in the 1979 version of Part 205 
are addressed in the new Part 205. The 
new versions, adopted by New York in 
1988, will result in greater emission 
reductions.

EPA is proposing to remove the 1979 
version of Part 205 from the SIP and 
replace it with an improved Part 205 
which contains comprehensive 
requirements for the sale and use of 
architectural coatings.
New Part 205—Architectural Surface 
Coating

New Part 205 provides for the 
regulation of architectural surface 
coatings sold, offered for sale, or used in 
the NYCMA. Architectural surface 
coatings are defined to include any 
coating applied to stationary structures, 
mobile homes, pavements or curbs.
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These coatings usually are not applied 
in a factory or manufacturing operation.
In developing this rule, New York State 
Department of Environmental 
Conservation (NYSDEC) relied on 
studies and technical material 
developed during the regulatory 
process, as well as documents and 
regulations prepared by government 
entities in California. The NYSDEC 
estimated that this regulation will result 
in a minimum of 3,000 terns per year of 
VOC emission reductions. Tnis is 
substantially less than the 11,682 tons 
per year of VOC emission reduction 
predicted and relied upon in the SIP 
approved by EPA in 1985. However, the 
scope of the coatings regulated and the 
emission limits placed on these coatings 
is consistent with the SIP commitment. 
The original emission reduction 
estimate was based on 1975 data which 
NYSDEC believes overestimated the 
amount of solvent based coatings in use 
in the NYCMA. This, however, was the 
best data available at the time. The 
present emission reduction estimate 
reflects current coating usage and 
solvent content and is believed by EPA 
to be more accurate.

The regulation establishes a general 
limit of 250 grams of VOC per liter of 
coating, excluding water and colorant 
added to tint bases. Bituminous 
pavement sealers are limited to water 
emulsion-type coatings. There is a limit 
of 380 grams per liter of VOC for non
flat coatings. In addition, there are a 
number of speciality coating limits.

The regulation requires any 
architectural coating manufactured after 
July 1,1989 that is to be sold, offered 
foT sale or used in the NYCMA to meet 
the designated VOC content limitations. 
Part 205 also contains recordkeeping 
and labelling requirements.

The VOC content limitations and 
definitions are generally consistent with 
the regulations in effect in California at 
the time the regulation was proposed. 
California has revised its regulation 
since NYSDEC adopted Part 205 in 
order to phase in new emission limits 
with time. Part 205 establishes limits for 
many specialty coatings that were 
previously exempt in California, but 
which will now be regulated as part of 
the revised California regulation. Six of- 
New York’s specialty limits remain 
more stringent, 13 limits are the same, 
and eight are less stringent than 
California’s revised limits.

Compliance with these provisions is 
based on calculating the volatile content 
of the coatings and comparing it with 
the limits for the specific type of 
coating. The equation used for this 
purpose is the same as that used in Part 
228, “Surface Coating Processes,** for

determining the maximum permitted 
pounds of VOCs per gallon of coating, 
minus water and excluded VOCs, for 
industrial coatings. Part 228 also refers 
to EPA Reference Method 24 (40 CFR 
part 60, appendix A) for application 
when it is necessary to measure certain 
coating parameters. However, this 
reference to Method 24 was 
inadvertently omitted from Part 205. For 
this reason and because EPA believes 
that the regulation will strengthen the 
SIP by resulting in additional VOC 
reductions, EPA proposes a limited 
approval of Part 205. EPA is proposing 
to accept New York’s Part 205 as 
meeting in part its 1982 SIP 
commitment to adopt a control measure 
for this source category, but is limiting 
its approval because the regulation 
omitted a specific test method.
SIP Deficiencies

On May 26,1988 Governor Cuomo 
was informed that the NYCMA SIP was 
substantially inadequate to attain the 
national ambient air quality standard for 
ozone and carbon monoxide. A 
companion letter of June 14,1988 to 
NYSDEC's Air Director contained the 
basis for this finding of SIP inadequacy 
and identified the specific regulatory 
deficiencies (referred to as “RACT Fix
up’’ deficiencies) and missing 
regulations.

This submittal addresses one of those 
identified missing regulations: 
architectural coatings. The regulation 
was required because of a commitment 
to adopt such a control measure in New 
York’s 1982 SIP. Approval of this 
regulation would eliminate in part one 
of the deficiencies identified in the June 
14,1988 letter.
Conclusion

EPA has reviewed New York’s request 
for revision of the federally-approved 
SIP for conformance with the provisions 
of the 1990 Amendments to the Clean 
Air Act. The Agency has determined 
that this action conforms with those 
requirements even though the submittal 
preceded the date of enactment. The 
revision incorporates a control program 
equivalent to die one committed to in 
the SIP, and results in additional 
emission reductions. Therefore, New 
York’s submittal meets the requirements 
of Section 193. Beyond that, the revision 
will not interfere with the SIP’s ability 
to meet the new Act’s requirements, and 
thus meets the test in section 110(1).

Because of the lack of a test method, 
EPA cannot grant full approval of this 
regulation under section 110(k)(3). Also, 
because the submitted regulation is not 
composed of separable parts which meet 
all the applicable requirements of the

Clean Air Act, EPA cannot grant partial 
approval for the rule under section 
110(k)(3). However, EPA may grant 
limited approval of the submitted 
regulation under section 110(k)(3) in 
light of EPA’s authority pursuant to 
section 301(a) to adopt regulations 
necessary to further air quality by 
strengthening the SIP.

EPA is also proposing to find that the 
State has partially fulfilled its 
commitment in the SIP to adopt an 
architectural coatings control measure 
(contained in Part 205). Adoption of a 
test procedure, as discussed above, is 
necessary to fulfill this commitment in 
whole.

Section 183(e)(3) of the Clean Air Act 
requires that EPA develop either 
national regulations or CTGs for 
consumer and commercial products 
which may include architectural 
coatings. If EPA promulgates a federal 
regulation for architectural coatings 
under this authority, then sources 
covered by New York’s Part 205 would 
also be required to comply with the 
federal regulation. New York does retain 
the right to promulgate regulations that 
are more stringent than either a federal 
regulation or a CTG.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements.

Under 5 U.S.C. 605(b), the 
Administrator certifies that SIP 
approvals under sections 107,110 and 
172 of the Clean Air Act will not have 
a significant economic impact on a 
substantial number of small entities. SIP 
approvals (or redesignations) do not 
create any new requirements but simply 
approve requirements that are already 
state law. SIP approvals (or 
redesignations), therefore, do not add 
any additional requirements for small 
entities. Moreover, due to the nature of 
the federal-state relationship under the 
Clean Air Act, preparation of a 
flexibility analysis for a SIP approval 
would constitute federal inquiry into 
the economic reasonableness of the state 
actions. The Clean Air Act forbids EPA 
to base its actions concerning SIPs on 
such grounds.

Under Executive Order 12291, this 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review.
List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons, 
Incorporation by reference, Ozone,
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Reporting and recordkeeping 
requirements, Volatile organic 
compounds.

Authority: 42 U.S.C. 7401-7671q.
Dated: March 10,1993.

William J. Muszynski,
Acting R egional Administrator.
[FR Doc. 93-17866 Filed 7-27-93; 8:45 amj
BILLING CODE 8660 50 M

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50CFR Part 17

Endangered and Threatened Wildlife 
and Plants; Public Hearing on 
Proposed Endangered Status and 
Designation of Critical Habitat for the 
Alabama Sturgeon
AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Proposed rule: notice of public 
hearing.

SUMMARY: The Service gives notice that 
a public hearing will be held on the 
proposed determination of endangered 
status and designation of critical habitat 
for the Alabama sturgeon, 
Scaphirhynchus suttkusi.
DATES: The public hearing will be held 
from 7 p.m. to 10 p.m., on Tuesday, 
August 31,1993, in Mobile, Alabama. 
The comment period remains open until 
October 13,1993.
ADDRESSES: The public hearing will be 
held in the William K. Weaver Hall 
Auditorium on the campus of Mobile 
College, Mobile Alabama. Written 
comments and materials should be sent 
to Complex Field Supervisor, U.S. Fish 
and Wildlife Service, 6578 Dogwood 
View Parkway, suite A, Jackson, MS 
39213. Comments and materials 
received will be available for public

inspection, by appointment, during 
normal business hours at the above 
address.
FOR FURTHER INFORMATION CONTACT: 
James H. Stewart, at the above address 
(601/965-4900).
SUPPLEM ENTARY INFORM ATION:%
Background

The Alabama sturgeon, a small 
sturgeon with a maximum length of 
about 30 inches, is endemic to the 
Mobile River system, Alabama and 
Mississippi. Its current range is 
restricted to the lower Alabama River 
and the Cahaba River in Alabama. Both 
of these areas and the free flowing 
portion of the lower Tombigbee River 
are proposed as critical habitat. Factors 
in the sturgeon’s decline include dams, 
and possible adverse effects from altered 
water flows, channel maintenance and 
gravel dredging.

On June 15,1993, the Service 
published in the Federal Register (58 
FR 33148) a proposed rule to determine 
the Alabama sturgeon, Scaphirhynchus 
suttkusi, to be an endangered species 
and to designate its critical habitat. The 
proposed rule indicated that details for 
a public hearing would be announced in 
a separate Federal Register notice and 
in newspapers of general circulation 
within the counties that may be 
affected. Legal notices are being 
published in newspapers more or less 
concurrently with this Federal Register 
notice.

The Service intends that any final 
action resulting from the proposed rule 
will be as accurate and as effective as 
possible. Therefore, comments from the 
public, other concerned governmental 
agencies, the scientific community, 
industry, or any other interested party 
concerning this proposed rule are 
hereby solicited. Comments may be 
presented verbally at the public hearing

or in writing. Verbal statements may be 
limited in length if the number of 
parties present necessitates such a 
limitation. There are, however, no limits 
to the length of written comments or 
materials presented at the hearing or 
mailed to the Service office in the 
A DDRESSES section. Comments 
particularly are sought concerning:

(1) Biological, commercial trade, or 
other relevant data concerning any 
threat (or lack thereof) to this species;

( 2 )  T h e  lo c a t io n  o f  a n y  a d d i t io n a l  
p o p u la t io n s  o f  th is  s p e c ie s  a n d  th e  
re a s o n s  w h y  a n y  h a b i t a t  s h o u ld  o r  
s h o u ld  n o t  b e  d e t e r m in e d  to  b e  C r i t ic a l  
h a b i t a t  as  p r o v id e d  b y  s e c t io n  4  o f  th e  
Act;

(3) Additional information concerning 
the range, distribution, and population 
size of this species;

(4) Current or planned activities in the 
subject area and their possible impacts 
on this species; and,

(5) Any foreseeable economic and 
other impacts resulting from the 
proposed designation of critical habitat.

Those parties wishing to make a 
verbal statement for the record are 
encouraged to provide a copy of their 
statement to the Service at the start of 
the hearing.
Author

The primary author of this notice is 
James H. Stewart (see ADDRESSES  
section).
Authority

The authority for this action is. the 
Endangered Species Act (16 U.S.C. 
1531-1544).

Dated: July 12,1993.
James W. Pulliam, Jr.,
R egional Director.
IFR Doc. 93-17822 Filed 7-26-93; 8:45 am) 
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE

Soil Conservation Service

Kagman Watershed, Saipan, CNMI
AGENCY: Soil Conservation Service,

. USDA.
ACTION: Notice of availability of a Draft 
Watershed Plan-Environmental Impact 
Statement for Kagman Watershed, 
Saipan, Commonwealth of the Northern 
Mariana Islands.___________________ _

SUM M ARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that the Draft Watershed Plan- 
Environmental Impact Statement has 
been prepared for Kagman Watershed, 
Saipan, Commonwealth of the Northern 
Mariana Islands.

A copy of the Draft Watershed Plan- 
Environmental Impact Statement is 
available upon request to the SCS 
Pacific Basin Area Office, GC3C 
Building, suite 602, 414 West Soledad 
Avenue, Agana, Guam 96910, telephone 
(671) 477-5940 or to the SCS CNMI 
Field Office, Horizon Building, Middle 
Road, Garapan, Saipan, MP 96950, 
telephone (670) 322—3415.

Requests for further information and 
written comments should be sent to 
Joan B. Perry, Director, Pacific Basin 
Area, Soil Conservation Service, GCIC 
Building, suite 602,414 West Soledad 
Avenue, Agana, Guam 96910. 
Comments will be accepted until July
30,1993. Oral and written comments 
may also be presented at a public 
meeting to be held on June 29,1993 at 
7:00 PM at the Convention Center, 
Capitol Hill, Saipan.
SUPPLEM ENTARY INFO RM ATIO N: The Draft 
Watershed Plan-Environmental Impact 
Statement evaluates and presents a

multi-purpose plan for agricultural 
flood prevention and agricultural water 
management in the Kagman Watershed, 
Saipan, CNMI. The Kagman Watershed 
accounts for three-quarters of the 
vegetable and fruit production on the 
island of Saipan. Two alternative plans 
were develop through consideration of 
numerous measures to alleviate the 
resource problems. The two alternative 
plans are a No Action alternative and a 
National Economic Development 
alternative, which is the Recommended 
Plan. The Recommended Plan proposes 
the installation of a system of waterways 
for flood protection and agricultural 
water collection and conveyance, a 
water storage reservoir, a supplemental 
well, and an irrigation water 
distribution system. The waterways will 
provide provide a 25-year level of flood 
protection. The irrigation system will 
provide 95 percent reliability of supply 
to 59 farms. The total installation cost 
is estimated to be $4,927,000, of which 
57.9 percent will be federal funds. 
Economic benefits exceed costs with a 
ratio of 1.3 to 1.0. Environmental 
impacts include the loss of 0.45 acres of 
wetland which will be replaced with 
1.78 acres of compensatory wetlands. 
The compensatory wetlands will 
enhance habitat for the endangered 
Mariana common moorhen.

Public participation has occurred 
throughout the planning process. Public 
meeting to provide information and 
opportunities for public input were held 
on Saipan on June 10,1986; March 2, 
1989; and November 28,1990. A Notice 
of Intent was filed with the Federal 
Register On December 10,1992.

This activity is listed in the Catalog of 
Federal Domestic Assistance under No. 
10.904—Watershed Protection and 
Flood Protection Prevention—and is 
subject to the provisions of Executive 
Order 12372 which requires 
intergovernmental consultation with 
State and Local Officials.

Dated: July 12,1993.
Joan B. Perry,
Director, P acific Basin Area.
[FR Doc. 93-17836 Filed 7-26-93; 8:45 am] 
BILLING CODE 3410-16-M

DEPARTMENT OF COMMERCE 

Bureau of Export Administration

Telecommunications Equipment 
Technical Advisory Committee; 
Partially Closed Meeting

A meeting of the Telecommunications 
Equipment Technical Advisory 
Committee will be held August 24,
1993,9:30 a.m., in the Herbert C  
Hoover Building, room 1617M(2), 14th 
& Pennsylvania Avenue, NW., 
Washington, DC The Committee 
advises the Office of Technology and 
Policy Analysis on technical questions 
that affect the level of export controls 
applicable to telecommunications and 
related equipment and technology. 
A genda:
General Session

1. Opening remarks by the Chairman.
2. Approval of minutes.
3. Presentation of papers or comments 

by the public. The public is encouraged 
to address the issue of current control 
limits on “routers’' and to bring to the 
meeting specific examples of current 
models.

4. Other business.
Executive Session .

5. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto.

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent that time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. However, to facilitate 
distribution of public presentation 
materials to the Committee members, 
the Committee suggests that presenters 
forward the public presentation 
materials two weeks prior to the 
meeting date to the following address: 
Lee Ann Carpenter, TAC Unit, ODAS/ 
EA/BXA room 1621, U.S. Department ot
Commerce, Washington, DC 20230.

The Assistant Secretary for 
Administration, with the concurrence of 
he General Counsel, formally 
ietermined on February 5,1992, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings of the
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Committee and of any Subcommittees 
thereof, dealing with the classified 
materials listed in 5 U.S.C. 552b(c)(l) 
shall be exempt from the provisions 
relating to public meetings found in 
section 10(a)(1) and {a)(3), of the Federal 
Advisory Committee Act. The remaining 
series of meetings or portions thereof 
will be open to the public.

A copy of the Notice of Determination 
to close meetings or portions of 
meetings of the Committee is available 
for public inspection and copying in the 
Central Reference and Records

Inspection Facility, room 6020, U.S. 
Department of Commerce, Washington, 
DC 20230. Further information or copies 
of the minutes, contact Lee Ann 
Carpenter on (202) 482-2583.

D ated: July 21,1993.
Betty Ferrell,
Director, Technical Advisory Committee Unit. 
{FR Doc. 93-17887 Filed 7-26-93 :8 :45  am) 
BILLING CODE 3510-DT-M

Economic Development 
Administration

Notice of Petitions by Producing Firms 
for Determination of Eligibility to Apply 
for Trade Adjustment Assistance
AGENCY: Economic Development 
Administration (EDA).
ACTION: To give firm s an opportunity to 
comment.

Petitions have been accepted for filing 
on the dates indicated from the firms 
listed below.

Rim name Address
Date peti
tion ac
cepted

Product

DVH Corporation 16126 Cantiay Street Van Nuys, CA 91406 ............... 6/21/93 .. Printed circuit boards.
Emissions Tech

nology, Inc.
8266 East 41st Street Tulsa, OK 74147-1916 ......„... 6/21/93 .. Fuel purifying apparatus for internal combustion en

gine.
Puna Flowers & P.O. Box 9 (1 Post Office Rd.) Pahoa, HI 96778........ 6/22/93 .. Tropical flowers

Foliage, Inc.
Heart’s Designs, 11650 West 85th Street, Lenexa, KS 66214-1541 ..... 6/24/93 .. ; Boys, girls and infants apparel ensemble.

Oack Industries, 100 Broderick Rd., Bristol, CT 06011 .......................... 6/29/93 .. Fasteners.

integrated indus
trial Services, 
Inc.

1415 Illinois Avenue, Kansas City, MO 64127 ............ 6/29/93 .. Rollstock packaging machinery for processed meats.

Avtech Corpora- 3400 Wallingford Avenue North, Seattle, WA 98103 ... 7/02/93 .. Electronic ballasts.

Kurt Manufacturing 5280 Main Street, N.E., Minneapolis. MN 55421 ........ 7/06/93 .. Parts for computer disk drives and gears for aircraft.
Company, Inc.

Long Manufactur
ing Co., Inc.

1135 Commerce Street Petersburg, VA 23803 .......... 7/07/93 .. Trunk locks, combination Jocks for attaches, hinges, 
comers and clamps for footlockers.

Hesteco Manufac
turing Co., Inc.

443 West High Street Elizabethtown, PA 17022 ........ 7/07/93 Cotton and cotton poly blend fabric for children's 
dresses.

FB Optical Mfg., 
Inc.

4 Central Avenue, St. Stephen, MN 56375 ................. 7/07/93 .. Machinery to generate, cut, block and surface 
opthalmic lenses and prescription equipment.

Christy Refrac
tories Company. ,

4641 McRee Avenue, St. Louts, MO 63110........ ..... . i 7/07/93 „ Alumina-silica clay—high temperature insutation/re- 
fractory products.

Hallcrest Holdings 
Corporation.

1820 Pickwick Lane, Glenview, IL 60025 .................... 7/08/93 .. Temperature indicating devices containing 
thermochromic liquid crystals used in cosmetics.

Woodland Prod
ucts, Inc.

Clintonville Municipal Airport, Rt. 2, Ciintonville, W! 
54929.

7/08/93 .. i Cutting boards, ddl furniture and pen boxes.

Spalding Knitting 324 East Nrpad S t, Drawer K, Griffin, GA 30224 ........ 7/13/93 Socks for women and children.
Mills.

The petitions were submitted 
pursuant to section 251 of the Trade Act 
of 1974 (19 U.S.C. 2341). Consequently, 
the United States Department of 
Commerce has initiated separate 
investigations to determine whether 
increased imports into the United States 
of articles like or directly competitive 
with those produced by each firm 
contributed importantly to total or 
partial separation of the firm’s workers, 
or that thereof, and to a decrease in sales 
or production of each petitioning firm.

Any party having a substantial 
interest in the proceedings may request 
a public hearing on the matter. A 
request for a hearing must be received 
hy the Trade Adjustment assistance 
Division, room 7023 Economic

Development Administration, U.S. 
Department of Commerce, Washington, 
DC 20230, no later than the close of 
business of the tenth calendar day 
following the publication of this notice. 
T h e  C ata lo g  o f  F e d e ra l D o m es tic  A ssistance  
o ffic ia l p rog ram  n u m b e r a n d  t it le  o f  th e  
prog ram  u n d e r  w h ic h  these p e titio n s  a re  
s u b m itte d  is  1 1 .3 1 3 , T ra d e  A d ju s tm e n t  
A ssistance.

Dated: July 19,1993.
David L. Meli wain,
Acting Deputy Assistant Secretary for 
Program Operations.
(FR Doc. 93-17886 Filed 7-26-93; 8:45 ami 
BILUNG CODE 3510-14-«

International Trade Administration 

(A—475-059]

Pressure Sensitive Plastic Tape From 
Italy; Preliminary Results of 
Antidumping Duty Administrative 
Review

AGENCY: Import Administration/ 
International Trade Administration, 
Department of Commerce.
ACTION: Notice of preliminary results of 
antidumping duty administrative 
review.

SUMMARY: The Department of Commerce 
has conducted an administrative review 
of the antidumping finding on pressure 
sensitive plastic tape from Italy.
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Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: July 27,1993.
FOR FURTHER INFORMATION CONTACT:
Todd Peterson or Thomas Futtner,
Office of Antidumping Compliance, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230; telephone (202) 482-4195 or 
482-3814, respectively.

Background
On October 21,1977, the Department 

of Treasury published in the Federal 
Register (42 FR 56110) the antidumping 
finding on pressure sensitive plastic 
tape (PSPT) from Italy. On October 8, 
1992, the Department of Commerce (the 
Department) published a notice of 
"Opportunity To Request 
Administrative Review" (57 FR 46371). 
On October 29,1992, the petitioner, 
Minnesota Mining and Manufacturing 
Company (3M), requested that we 
conduct an administrative review for 
the period October 1,1991, through 
September 30,1992. We published a 
notice of initiation of the antidumping 
administrative review on November 27,
1992.

The Department has now conducted 
the administrative review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Tariff Act).
Scope of the Review

Imports covered by the review are 
shipments of PSPT measuring over 1% 
inches in width and not exceeding 4 
mils in thickness, classifiable under 
item numbers 3919.90.20 and 
3919.90.50 of the Harmonized Tariff 
Schedules (HTS). HTS item numbers are 
provided for convenience and for 
Customs purposes. The written 
descriptions remain dispositive.
Preliminary Results of Review

Because the single manufacturer/ 
exporter subject to review, NAR, had no 
shipments of this merchandise to the 
United States during the period of 
review, the Department has 
preliminarily assigned NAR the rate 
applicable to it from its most recent 
administrative review as the estimated 
cash deposit rate. This rate is 1.24 
percent.

Furthermore, the following deposit 
requirements will be effective for all 
shipments of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
for by section 751(a)(1) of the Tariff Act:

(1) The cash deposit rate for the 
reviewed firm will be that firm’s rate 
established in the final results of this 
administrative review; (2) for previously 
reviewed or investigated companies not 
listed above, the cash deposit rate will 
continue to be the companies not listed 
above, the cash deposit rate will 
continue to be the company-specific rate 
published for the most recent period; (3) 
if the exporter is not a firm covered in 
this review, or the original less-than- 
fair-value investigation, but the 
manufacturer is, the cash deposit rate 
will be the rate established for the most 
recent period for the manufacturer of 
the merchandise.

On May 25,1993, the Court of 
International Trade (CIT) in Floral 
Trade Council v. United States, Slip Op. 
93-79, and Federal-M ogul Corporation 
and the Torrington Company v. United 
States, Slip Op. 93-83, decided that 
once an "all other" rate is established 
for a company, it can only be changed 
through an administrative review. The
Department has determined that in
order to implement these decisions, it is 
appropriate to reinstate the original "all 
others” rate from the less-than-fair-value 
(LTFV) investigation (or that rate as 
amended for correction of clerical errors 
or as a result of litigation) in 
proceedings governed by antidumping 
duty orders for the purposes of 
establishing cash deposits in all current 
and future administrative reviews. In 
proceedings governed by antidumping 
findings, unless we are able to ascertain 
the "all other” rate from the Treasury 
LTFV investigation, the Department has 
determined that it is appropriate to 
adopt the "new shipper” rate 
established in the first final results of 
administrative review published by the 
Department (or that rate amended for 
correction of clerical errors or as a result 
of litigation) as the "all/other” rate for 
the purposes of establishing cash 
deposits in all current and future 
administrative reviews.

Because this proceeding is governed 
by an antidumping finding and we are 
unable to ascertain the "all other” rate 
from the Treasury LTFV investigation, 
the "all other” rate established in the 
first notice of final results of 
administrative review published by the 
Department (48 FR 35686, August 5, 
1983). ■

These deposit requirements, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review.

Interested parties may request 
disclosure within five days of the date 
of publication of this notice, and may 
request a hearing within 10 days of the 
date of publication. Any hearing, if

requested, will be held as early as 
convenient for the parties but not later 
than 44 days after the date of 
publication or the first workday 
thereafter. Case briefs or other written 
comments from interested parties may 
be submitted not later than 30 days after 
the date of publication of this notice. 
Rebuttal briefs and rebuttal comments, 
limited to issues raised in the case 
briefs, may be filed not later than 37 
days after the date of publication. The 
Department will publish the final 
results of this administrative review, 
including its results of its analysis of 
issues raised in any such written 
comments.

This notice serves as a preliminary 
reminder to importers of their 
responsibility under 19 CFR 353.26 to 
file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. 
Failure to comply with this requirement 
could result in the Secretary’s 
presumption that reimbursement of 
antidumping duties occurred and the 
subsequent assessment of double 
antidumping duties.

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22.

Dated: July 19,1993.
Joseph A . S p e tr in i,
Acting A ssistant Secretary fo r  Im port 
Adm inistration.
[FR Doc. 93-17885 Filed 7-26-93; 8:45 am] 
BILUNG CODE 3S10-OS-M

[A-351-821, A-122-824, and A-588-830]

Postponement of Preliminary 
Antidumping Duty Determinations: 
Steel Wire Rod From Brazil, Canada, 
and Japan
AGENCY: Import Administration, 
International Trade Administration, 
Commerce.
EFFECTIVE DATE: July 27,1993.
FOR FURTHER INFORMATION CONTACT: Erik 
Warga or David Goldberger, Office of 
Antidumping Investigations, Import 
Administration, International Trade
Administration, U.S. Department of ¡.
Commerce, 14th Street and Constitution 
Avenue NW., Washington, DC 20230, at 
(202) 482-0922 or (202) 482-4136. 
POSTPONEMENT: On July 2,1993, 
petitioners in these investigations, 
Connecticut Steel Corporation, Co-Steel 
Raritan (except against Brazil), 
Georgetown Steel Corporation (except 
against Japan), Keystone Steel & Wire 
Company, and North Star Steel Texas,
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Inc. (except against Japan), requested 
that the Department postpone the 
preliminary determinations in 
accordance with section 733(c)(1) of the 
Tariff Act of 1930, as amended (the Act). 
Because the Department finds no 
compelling reasons to deny the request, 
we are postponing the date of the 
preliminary determinations until not 
later than November 19,1993.

This notice is published pursuant to 
section 733(c)(2) of the Act and 19 CFR 
353.15(d).

Dated: July 21,1993.
Joseph A. Spetrini
Acting A ssistant Secretary fo r  Im port 
Administration.
(FR Doc. 93-17883 Filed 7-26-93; 8:45 ami 
BILUNQ CODE 3610-O3-P

University of Nevada, Reno, Notice of 
Decision on Application for Duty-Free 
Entry of Scientific Instrument

This decision is made pursuant to 
Section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89- 
651, 80 Stat. 897; 15 CFR 301). Related 
records can be viewed between 8:30 AM 
and 5:00 PM in Room 4211, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, N.W.,
Washington, D.C.

Docket N umber: 93-032. A pplicant: 
University of Nevada, Reno, Reno, NV 
89557. Instrument: ECR Multicharge Ion 
Source. M anufacturer: Centre D’Etudes 
Nucleaires De Grenoble, France. 
Intended U se: See notice at 58 FR 
21973, April 26,1993. A dvice R eceived  
From: Oak Ridge National Laboratory, 
May 27,1993,

Comments: No comments have been 
received with respect to this 
application. D ecision: Application 
approved. No instrument of equivalent 
scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, was being 
manufactured in the United States at the 
time it was ordered September 14,1992. 
fieasonsr The foreign instrument 
provides ion beams from metallic and 
gaseous elements with beam currents of 
150,250, 50 and 5 microamperes 
respectively, for N«*-, Ar« +, Xe>«+, and 
Ta2i+ at 15.0 kV extraction potential. 
The Oak Ridge National Laboratory 
advises that (1) this capability is 
pertinent to the applicant's intended 
purpose and (2) it knows of no domestic 
instrument or apparatus of equivalent 
scientific value to the foreign 
instrument for the applicant’s intended 
use.

We know of no other instrument or 
apparatus of equivalent scientific value

to the foreign instrument which was 
being manufactured in the United States 
at the time it was ordered.
Frank W. Creel
Director, Statutory Im port Programs S taff 
IFR Doc. 93-17884 Filed 7-26-93; 8:45 am) 
BILUNQ CODE 3610-OS-F

National Oceanic and Atmospheric 
Administration *

[I.D. 072O93DJ

South Atlantic Fishery Management 
Council; Meetings

AGENCY; National Marine Fisheries 
Service, NOAA, Commerce.
ACTION: Notice of public meetings.

SUMMARY: The South Atlantic Fishery 
Management Council’s Snapper Grouper 
Plan Development Team (Team) and its 
Scientific and Statistical Committee 
(Committee) will meet on August 9-12, 
1993, on different dates and locations. 
The Team will meet on August 9 from 
1 p.m. until 5 p.m., and reconvene on 
August 10 from 9 a.m. until 5 p.m., at 
the office of the South Atlantic Fishery 
Management Council, One Southpark 
Circle, Suite 306; Charleston, SC 29407; 
telephone: (803) 571-4366. The 
Committee will meet on August 11 from 
8:30 a.m. until 5 p.m., and reconvene on 
August 12 from 8:30 a.m, until 5 p.m., 
at the Town and Country Inn, 2008 
Savannah Highway, Charleston, SC; 
telephone: (803) 571—1000.

The following items will be reviewed 
at both meetings:

(1) Florida Keys National Marine 
Sanctuary;

(2) 1992 snapper-grouper logbook survey;
(3) Frequency of fish less than legal size;
(4) Effects of incomplete survival on 

spawning stock biomass per recruit;
(5) Estimates of spawning stock biomass 

per recruit from 1991 data;
(6) Economic analyses of minimum size 

limits; and
(7) Snapper-Grouper Amendment #6.

FOR FURTHER INFORMATION CONTACT: 
Carrie Knight, Public Information 
Officer; South Atlantic Fishery 
Management Council; One Southpark 
Circle, suite 306; Charleston, SC 29407; 
telephone: (803) 571-4366.

Dated: July 21,1993.
David S. Crestin,
Acting Director; O ffice o f  F isheries 
Conservation and M anagement, N ational 
M arine F isheries Service.
(FR Doc. 93-17812 Filed 7-26-93; 8:45 am)
BILUNQ CODE 351D-22-P

[I.D. 072093C]

South Atlantic Fishery Management 
Council; Meeting

AGENCY: National Marine Fisheries 
Service, NOAA, Commerce.
ACTION: Notice of closed meeting.

SUMMARY: The South Atlantic Fishery 
Management Council (Council) will 
hold a closed session (not open to the 
public) meeting of the Advisory Panel 
Selection Committee (Committee) on 
August 4-5,1993, at the Town and 
Country Inn, 2095 Savannah Highway, 
Charleston, SC; telephone: (803) 571- 
1000. Hie meeting will begin on August 
4 at 10 a.m. and continue on August 5 
until 12 p.m.

The Committee will consider 
candidates for vacancies on the 
Council’s advisory panels.
FOR FURTHER INFORMATION CONTACT:
Carrie Knight, Public Information 
Officer, South Atlantic Fishery 
Management Council; One Southpark 
Circle, suite 306; Charleston, SC 29407; 
telephone: (803) 571-4366.

Dated: July 21,1993.
David S. Crestin,
Acting Director, O ffice o f F isheries 
Conservation an d  M anagement, N ational 
M arine F isheries Service.
(FR Doc. 93-17811 Filed 7-26-93; 8:45 am] . 
BILUNG CODE 3510-22-P

Endangered Species; Permits

AGENCY; National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Issurance of permit 869 to the 
Idaho Department of Fish and Game 
(P503J).

On March 29,1993, notice was 
published (58 FR 16522) that an 
application had been filed by the Idaho 
Department of Fish and Game (IDFG) to 
incidentally take listed Snake River 
Sockeye salmon (O ncorhynchus nerkd) 
and listed Snake River fall and spring 
summer chinook salmon (O. 
tshawyhtscha) as a result of 
implementation of its state-authorized 
resident fish stocking program, as 
authorized by the Endangered Species 
Act of 1973 (ESA) (16 U.S.C. 1531- 
1543) and the NMFS regulations 
governing listed fish and wildlife 
permits (50 CFR parts 217-227).

Notice is hereby given that on July 16, 
1993, as authorized by the provisions of 
the ESA, NMFS issued a Permit for the 
above taking subject to certain 
conditions set forth therein.

Issuance of this Permit, as required by 
the ESA, was based on a finding that:
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(1) The taking will be incidental;
(2) The applicant will, to the 

maximum extent practicable, monitor, 
minimize, and mitigate the impacts of 
such taking;

(3) The taking will not appreciably 
reduce the likelihood of the survival 
and recovery of the species in the wild; 
and

(4) There are adequate assurances that 
the conservation plan will be funded 
and implemented, including any 
measures required by the Assistant 
Administrator.

The application, permit and 
supporting documentation are available 
for review by interested persons in the 
following offices by appointment:
Office of Protected Resources, National 

Marine Fisheries Services, 1335 East- 
West Highway, Suite 8268, Silver 
Spring, MD 20910 (301/713-2322); 
and

Environmental and Technical Services 
Division, National Marine Fishers 
Service, 911 North East 11th Ave„ 
room 620, Portland, OR 97222 (503/ 
230-5400).
Dated July 21,1993.

Patricia Montanio,
Acting Director, O ffice o f P rotected Resources. 
(FR Doc. 93-17815 Filed 7-26-93; 8:45 ami
BILUNG CODE 351Q-27-M

Issuance of these Permits, as required 
by the ESA, was based on the finding 
that such Permits:

(1) Were applied for in good faith;
(2) Will not operate to the 

disadvantage of the listed species which 
is the subject of the Permits;

(3) Is consistent with the purposes 
and policies set forth in section 2 of the 
ESA. These Permits were also issued in 
accordance with and are subject to parts 
217-222 of title 50 CFR, the NMFS 
regulations governing listed species 
permits.

The applications, Permits, and 
supporting documentation are available 
for review by interested persons in the 
following offices by appointihent:
Office of Protected Resources, National 

Marine Fisheries Service, 1335 East- 
West Highway, Suite 8268, Silver 
Spring, MD 20910 (301/713-2322); 
and

Environmental and Technical Services 
Division, National Marine Fisheries 
Service, 911 North East 11th Ave., 
room 620, Portland, OR 97232 (503/ 
230-5400).
Dated: July 14,1993.

William W. Fox, Jr.,
Director, O ffice o f Protected R esources, 
N ational M arine Fisheries Service.
[FR Doc. 93-17814 Filed 7-26-93; 8:45 ami 
BILUNG CODE 3610-22-M

Protected Resources, 1335 East-West 
Hwy., room 7324, Silver Spring, MD 
20910 (301/713-2289); Director, 
Southwest Region, NMFS, 501 West 
Ocean Boulevard, Suite 4200, Long 
Beach, CA 90802-4213 (310/980-4015), 
including the Pacific Area Office of 
NMFS, 2570 Dole Street, room 106, 
Honolulu, HI 96822-2396 (808/955- 
8831); Director, Northwest Region (206/ 
526-6150) and Director, National 
Marine Mammal Laboratory (206/526- 
4020), NMFS, 7600 Sand Point Way,
NE, BIN C15700, Seattle, WA 98115; 
Director, Alaska Region, NMFS, Federal 
Annex, P.O. Bok 21668, Juneau, AK 
99802 (907/586-7221); and Director, 
Southeast Region, NMFS, 9450 Koger 
Blvd., St. Petersburg, FL 33702 (813/ 
893-3141).

Dated: July 21,1993 
Herbert W. Kaufman,
Deputy Director, O ffice o f Protected  
R esources, N ational M arine F isheries Service. 
[FR Doc. 93-17820 Filed 7-26-93; 8:45 am] 
BILUNG CODE 3610-22-M

DEPARTMENT OF DEFENSE

Public Information Collection 
Requirement Submitted to OMB for 
Review
ACTION: Notice

Endangered Species; Permits
AGENCY: National Marine Fisheries 
Service, (NMFS) NOAA, Commerce. 
ACTION: Issuance of Permits 862 (P503E), 
863 (P503F), 864 (P503G), and 865 
(P503H) to the Idaho Department of Fish 
and Game. ____________ ____ _________

On April 28,1993, notice was 
published (58 FR 25810) that four 
applications had been filed by the Idaho 
Department of Fish and Game, to 
conduct scientific research and enhance 
the propagation and survival of the 
Pahsimeroi River, South Fork Salmon 
River, East Fork Salmon River, and 
Upper Salmon River stocks of listed 
Snake River spring/summer chinook 
salmon (Oncorhynchus tshawytscha) 
through operation of the Pahsimeroi 
Hatchery, McCall Hatchery, East Fork 
Salmon River weir, and the Sawtooth 
Hatchery, as authorized by the 
Endangered Species Act of 1973 (ESA) 
(16 U.S.C. 1531-1543) and the NMFS 
regulations governing listed fish and 
wildlife (50 CFR parts 217-227).

Notice is hereby given that on July 14, 
1993, as authorized by the provisions of 
the ESA (16 U.S.C. 1531-1543), NMFS 
issued Permits Numbered 862, 863, 864, 
and 865 for the above taking subject to 
certain conditions set forth therein.

Marine Mammals
AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Issuance of Scientific Research 
Permit (P540)._______  . ;

SUMMARY: On June 4 ,1 9 9 3 , notice was 
published in the Federal Register (58 
FR 31693) that an application had been 
filed by Dr. Frank Cipriano, Kewalo 
Marine Laboratory, 13 Ahui Street, 
Honolulu, HI 96813 to obtain tissue 
samples for the following 
Lagenorhynchus species: (1) 100 
samples each of dusky L. obscurus and 
Pacific whitesided dolphins L., 
obliquidens; and (2) 40 samples each of 
white-beaked L. albirostris, Atlantic 
white-sided L  acutus, hourglass L  
aruciger, and Peale’s L. australis 
dolphins.

Notice is hereby given that on July 20, 
1993, as authorized by the provisions of 
the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361 et seq .) the NMFS 
issued a Permit for the above taking, 
subject to certain conditions set forth 
therein.
ADDRESSES: The Permit is available for 
review by writing to or by appointment 
in the Permits Division, Office of

The Department of Defense has 
submitted to OMB for clearance, the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C., 
chapter 35). , _wr)

Title, ap p licab le form , and OMB 
control num ber: DoD Application for 
Press Pass; DD Form 398—3; OMB 
Control No. 0704—0279.

Type o f  R equest: Reinstatement. 
Number o f  R espondents: 216 
R esponses Per Respondent: 1. 
Annual R esponses: 216.
Average Burden Per R esponse: .5

hours.
Annual Burden Hours: 108.
N eeds and Uses: This information 

will be collected when a member of the 
press applies for a building pass to 
obtain access to DoD-occupied buildings 
in the National Capital Region, and will 
be used to initiate a National Agency 
Check. The information collected is 
necessary to ensure propriety of pass 
issuance and to preserve the security oi 
personnel and classified information.

A ffa n te d  P iih /iV v  In d iv id u a ls  o r

households.
Frequency: On occasion. 
R espondent’s O bligation: Required to

obtain or retain a benefit. 
n u n  Desk O fficer: Mr. Edward C.

Springer.
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Written comments and 
recommendations on the proposed 
information collection should be sent to 
Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DoD, room 3235, New Executive 
Office Building, Washington, DC 20503.
DOD C learance O fficer: Mr. William P. 
Pearce.

Written requests for copies of the 
information collection proposal should 
be sent to Mr. Pearce, WHS/DIOR, 1215 
Jefferson Davis Highway, Suite 1204, 
Arlington, VA 22202-4302.

Dated: July 21,1993.
L. M. Bynum,
Alternate OSD Federal Register Liaison  
O fficerD epartm ent o f  D efense.
(FR Doc. 93-17859 Filed 7-26-93; 8:45 am] 
BILLING CODE 5000-04-M

Department of the Army

Privacy Act of 1974; Notice to Amend 
Systems of Records

AGENCY: Department of the Army, DOD.
ACTION: Notice to amend systems of 
records.

SUMMARY: The Department of the Army 
is amending five systems of records 
notices in its existing inventory of 
records system subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended.
DATES: This proposed action will be 
effective without further notice on 
August 26,1993, unless comments are 
received which result in a contrary 
determination.
ADDRESS: U.S. Army Information 
Systems Command, ATTN: ASOP-MP, 
Fort Huachuca, AZ 85613-5000.

FOR FURTHER INFORMATION CONTACT: Ms. 
Pat Turner at (602) 538-6856 or DSN 
879-6856.

SUPPLEMENTARY INFORMATION: The 
Department of the Army systems of 
records notices subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above.

The specific changes to the records 
systems being amended are set forth 
below. The proposed amendments are 
not within the purview of the provision 
of subsection (r) of the Privacy Act of 
1974 (5 U.S.C. 552a), as amended, 
which requires the submission of new 
or altered system reports.

Dated: July 21,1993.

L. M. Bynum,
A lternate OSD F ederal Register Liaison  
O fficer, Departm ent o f D efense.

AMENDMENTS
A0001SAIS

SYSTEM NAME:

Carpool Information/Registration 
System, (February 22,1993, 58 FR 
10026).

CHANGES:
* * * * *

RETENTION AND DISPOSAL:
Delete entry and replace with 

'Retained only on active participants, 
destroyed upon request/reassignment. 
Destroyed after 1 year’.

SYSTEM MANAGER(S) AND ADDRESS:
Delete entry and replace with 

‘Director of Information Systems for 
Command, Control, Communications, 
and Computers, ATTN: SAIS-IDP, 
Department of die Army, Washington, 
DC 20310-0107/ 
* * * * *

A0055-355MTMC 

SYSTEM NAME:
Personal Property Movement and 

Storage, (February 22,1993, 58 FR 
10067).

CHANGE:
* * * * *

SYSTEM NAME:
Delete entry and replace with 

‘Personal Property Movement and 
Storage Records’. 
* * * * *

A0608-25CFSC 

SYSTEM NAME:
Army Retirement Service Program 

Files, (February 22,1993, 58 FR 10154).

change:
* * * * *

SYSTEM NAME:
Delete entry and replace with ‘Chief 

of Staff, Army Retiree Council Files’.
* * * * *

A0614-100/200USR AEC  

SYSTEM NAME:

Recruiter Identification/Assignment 
Records, (February 22,1993, 58 FR 
10157).

CHANGE:

SYSTEM IDENTIFIER:
Delete system identifier and replace 

with ‘A0614-100/200USAREC’
* * * * *

A0621-1DASG 

SYSTEM NAME:
Long-Term Civilian Training Student 

Contract Files, (February 22,1993, 58 
FR 10159).

CHANGE:
* * * * *

SYSTEM NAME:
Delete entry and replace with ‘Long- 

Term Civilian Training Student Control 
Files’.
* * * * *
[FR Doc. 93-17841 Filed 07-26-93; 8:45 am] 
BILUNG CODE SOMMK-f

DEPARTMENT OF EDUCATION

Proposed Information Collection 
Requests

AGENCY: Department of Education. 
ACTION: Notice of proposed information 
collection request.

SUMMARY: The Director, Information 
Resources Management Service, invites 
comments on the proposed information 
collection requests as required by the 
Paperwork Reduction Act of 1980. 
DATES: Interested persons are invited to 
submit comments on or before August 
26,1993.
ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer, 
Department of Education, Office of 
Management and Budget, 726 Jackson 
Place, NW., room 3208, New Executive 
Office Building, Washington, DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Cary Green, Department 
of Education, 400 Maryland Avenue, 
SW., room 4682, Regional Office 
Building 3, Washington, DC 20202- 
4651.
FOR FURTHER INFORMATION CONTACT:
Cary Green (202) 401-3200. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1 - 
800-877-8339 between 8 a.m. and 8 
p.m., Eastern time, Monday through 
Friday.
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S.C. chapter 35) requires that
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the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent tiiat public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Director of the 
Information Resources Management 
Service, publishes this notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
office, contains the following: (1) Type 
of review requested, e.g., new, revision, 
extension, existing or reinstatement; (2) 
Title; {3) Frequency of collection; (4)
The affected public; (5) Reporting 
burden; and/or (8) Recordkeeping 
burden; and (7) Abstracts. OMB invites 
public comments at the address 
specified above. Copies of the requests 
are available from Cary Green at the 
address specified above.

Dated: July 21.1993.
Cary Green,
Director, Inform ation R esources M anagement 
Service.

Office of Elementary end Secondary 
Education
Type o f Review: Reinstatement 
Title: Comparability of Services 

Requirement—Section 201.44 of the 
Code of Federal Regulations— 
Information Collection to Document 
Compliance 

Frequency: Annually 
A ffected Public: State or local 

governments 
Reporting Burden:

Responses: 0 
Burden Hours: 0 

R ecordkeeping Burden:
Recordkeepers: 2,051 
Burden Hours: 4,153 

A bstract: Operating agencies are 
required to provide services to 
students receiving Migrant Education 
Program Services who are at least 
comparable to those received by other 
students. States are required to 
monitor compliance with this 
requirement. To document 
compliance, a reporting and 
recordkeeping burden is imposed on 
SEAs and LEAs. The Department will 
use the information of ascertain 
compliance with § 291.44 of the Code 
of Federal Regulations.

Office of Educational Research and 
Improvement
Type o f Review: Extension 
Title: Application for Grants Under the 

Fund for the Improvement and 
Reform of Schools and Teaching 
(FIRST): Schools and Teachers 
Program/Family-School Partnership 

Frequency: Upon completion of 
project—12 to 36 months 

A ffected Public: State and local 
governments;.Non-profit institutions 

Reporting Burden:
Responses: 800 
Burden Hours: 11,527 

R ecordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

A bstract: Applications are required to 
receive grants under the FIRST 
program. Program participants 
include LEAs, SEAs, IHEs, nonprofit 
organizations, individual public and 
private schools, consortia of 
individual schools, and consortia of 
these schools and institutions.

Office of Educational Research and 
Improvement
Type o f Review: Revision 
Title: Schools and Staffing Survey 
Frequency: Triennial 
A ffected Public: Individuals and 

households; State or local 
. governments; Non-profit institutions 

Reporting Burden:
Responses: 9,000 
Burden Hours: 3,000 

R ecordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

Abstract: The Schools Staffing Survey is 
an integrated set of surveys consisting 
of the Teacher Demand and Shortage 
Survey, the School Survey, the School 
Administration Survey, and the 
Teacher Survey. The purpose of these 
surveys is to measure critical aspects 
of teacher supply and demand, the 
composition of the administrator and 
teacher work force, and the general 
status of teaching and schooling.

Office of Special Education and 
Rehabilitative Services
Type o f Review: Revision 
Title: Report of Infants and Toddlers 

Receiving Early Intervention Services 
in Accord with Part H 

Frequency: Annually 
A ffected Public: State or local 

governments 
Reporting Burden:

Responses: 58 
Burden Hours: 2,393 

R ecordkeeping Burden:
Recordkeepers: 0 
Burden Hours: 0

A bstract: This collection requirement 
provides instructions and forms for 
States to report the number of infants 
and toddlers with disabilities 
receiving early intervention services 
and serves as the basis for monitoring, 
implementing Federal programs and 
reporting to Congress.

[FR Doc. 93-17788 Filed 7-26-93; 8:45 ami 
BILUNG CODE 4000-01-M

DEPARTMENT OF ENERGY

Office of Policy, Planning, and 
Program Evaluation; Guidelines for 
Voluntary Reporting of Greenhouse 
Gas Emissions and Reductions, and 
Carbon Sequestration

AGENCY: U.S. Department of Energy 
(DOE).
ACTION: Notice o f inquiry and request for 
comment.

SUMMARY: Pursuant to Section 1605(b) of 
the Energy Policy Act of 1992, the 
Department of Energy (DOE) is 
developing guidelines for the voluntary 
reporting of greenhouse gas emissions, 
their reduction, and carbon fixation 
achieved through any measure. The data 
will be reported on forms to be 
developed by the Energy Information 
Administration (EIA) and added to an 
EIA database.

Because of the potential broad public 
interest in the issues involved, DOE 
believes that the public should have an 
opportunity to provide input on the 
issues raised in the voluntary reporting 
program in advance of the proposal of 
the guidelines. DOE is requesting 
written comments as one means to bring 
a broad range of views into the 
guideline development process.

Subsequent to analysis of the 
submissions made in response to this 
notice, DOE contemplates scheduling, 
in consultation with the Environmental 
Protection Agency (EPA), a limited 
number of public workshops prior to 
releasing proposed guidelines for public 
comment. Each workshop would focus 
on a specific area, inviting the 
stakeholders for a technical discussion 
on the issues in that area. This process 
will help ensure that proposed 
guidelines address concerns so 
identified. The proposed guidelines 
themselves will be subject to public 
notice and comment prior to final 
issuance.
DATES: Written submissions are due on 
or before August 26,1993. Comments 
should be submitted in quadruplicate. 
ADDRESSES: Written comments should 
be submitted to Ms. Jean Vemet, Office
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of Environmental Analysis (PO-60),
U.S. Department of Energy, 1000 
Independence Ave SW, Washington, DC 
20585.
FOR FURTHER INFORMATION CONTACT: Ms. 
Jean Vemet, at the address above, or by 
telephone at (202) 586-4755. 
SUPPLEMENTARY INFORMATION: Under 
Section 1605(b) of the Energy Policy Act 
of 1992 (EPACT; Pub. L. 102-486), the 
Secretary of Energy with the Energy 
Information Administration (EIA) is to 
establish a voluntary reporting system 
and database on emissions of 
greenhouse gases (GHGs), reductions of 
these gases, and carbon fixation. 
Appropriate consultation with EPA is 
required under sec. 1605(c). This notice 
is directed at obtaining information that 
will be useful in developing the 
guidelines for the voluntary reporting 
program required under sec. 1605(b)(1). 
Under companion provisions of sec. 
1605, EIA is to prepare a national 
aggregate inventory of GHG emissions, 
and develop reporting forms and a 
database for the voluntary reporting 
system.
I. Background

Section 1605(b)(1) of EPACT requires 
that the Secretary of Energy issue, after 
opportunity for public comment, 
guidelines for the accurate voluntary 
collection and reporting of information 
on greenhouse gas emissions for a 
baseline period of 1987 to 1990 and 
subsequent years; annual GHG 
emissions reductions and carbon 
fixation; GHG emissions reductions 
specifically achieved as a result of 
voluntary reductions, plant or facility 
closings and state *or Federal 
requirements; and an aggregate 
calculation of greenhouse gas emissions 
by each reporting entity. Subsections 
1605(b) (2) and (4) further require that 
the Administrator of the EIA develop 
forms and a database for voluntary 
reporting under the guidelines. 
Subsection 1605(b)(4) also recognizes 
that the data may be used by the 
reporting entity to demonstrate achieved 
reductions of GHGs.

The statutory language identifies 
some specific GHG reduction and 
carbon sequestration activities that the 
program must cover but leaves 
discretion in both technical and policy 
weas, including those discussed below. 
A further discussion of the areas is 
contained in the appendix to this notice 
to aid in developing comments.

DOE recognizes that the design of the 
voluntary reporting program will greatly 
affect participation in the program, as 
well as the credibility and usefulness of 
data reported, including its use in

demonstrating achieved reductions.
DOE therefore specifically asks that 
respondents address the impact of any 
suggested approach(es) on the degree of 
participation by potential reporting 
entities, as well as on the credibility of 
both the individual data reported and 
the reporting system as a whole.
II. Request for Submissions

DOE requests written comments on all 
aspects of the program from interested 
parties, especially those with particular 
knowledge in the institutional, legal, 
and technical areas related to reporting 
GHG emissions, their reduction, and 
carbon fixation. All written information 
provided by respondents will be 
available for public inspection at the 
Department of Energy, Freedom of 
Information Reading Room, room 1E- 
190,1000 Independence Avenue, SW., 
Washington, DC 20585, between the 
hours of 9 a.m. and 4 p.m., Monday 
through Friday, except Federal holidays. 
Pursuant to provisions of 10 CFR
1004.11 (1983), any person submitting 
information believed to be confidential 
and exempt by law from public 
disclosure should submit one copy only 
of the document and, if possible, 4 
additional copies in which information 
believed to be confidential has been 
deleted. The Department of Energy will 
determine the confidential status of the 
information and treat it accordingly.

Some specific areas for comment are 
identified below; however, these areas 
are-not intended to limit the content of 
submissions. While DOE recognizes that 
issues in the voluntary reporting 
program are highly diverse, they are 
grouped into two main categories, 
Institutional and Technical, to aid in 
presentation.
Institutional Issues

• To determine what constitutes the 
“reporting entity,” discuss the 
appropriate legal structure(s) to identify 
and define, for the purpose of the 
program, both the reporting entity and 
reportable activity. Possible candidates 
for “entity” include the firm, parent 
company, subsidiary company, the 
facility, the emitting unit, and an 
individual person.

• Discuss the appropriateness of 
setting a de m inim is reportable level of 
emissions, emissions reduction, or 
carbon sequestered; and de m inim is 
level(s) appropriate for each gas and/or 
activity. Actions that by themselves 
emit or achieve such small levels of 
GHG reduction may not logistically be 
dealt with under the program.

• Discuss methods to identify 
appropriate reporting entities in

multiple-party activities that reduce 
emissions or fix carbon.

• Discuss methods to address indirect 
causes of GHG emissions reductions; for 
example, when energy efficiency 
improvements in the residential and 
commercial sector result in decreased 
electricity production demand and 
subsequent decreased GHG emissions at 
the generating plant.

• In addition to using an historical 
baseline (for example, 1990 or the year 
immediately preceding the reduction 
activity), discuss the appropriateness of 
further defining baseline as projected 
emissions without the reduction activity 
(that is, including GHG emissions 
prevention as well as actual reductions).

• Discuss methods to address a 
reporting entity’s emissions reductions 
that occur through shifting an activity 
and the accompanying emissions 
outside the reporting entity.

• Discuss factors that are particular to 
emissions reduction and carbon fixation 
actions taken by U.S. entities outside 
the U.S., for example, different 
verification techniques.

• Identify other State, Federal, or 
private reporting mechanisms for 
information similar to, or from which 
the reporting entity may derive, data 
used by the voluntary reporting system 
on GHGs emissions, emissions 
reductions, and carbon fixation.

• Discuss use of a reporting system to 
encourage and recognize reporting 
entities for achievement of emissions 
reduction goals.

• Discuss the balance between the 
cost of estimation methods and their 
relative accuracy.

• Discuss mechanisms for the 
reporting entity to verify the data 
reported; discuss how the design of the 
guidelines can promote accuracy; and 
discuss whether the reporting system 
should categorize data reported by 
degree of uncertainty or verification.

• Propose specific issue areas and 
groupings for workshops that would be 
useful in guideline design.
Technical Issues

• In addition to those GHGs 
specifically mentioned in sec. 1605(b), 
(CO2, CFCs and methane), identify any 
additional GHGs that the voluntary 
program may cover and the rationale for 
including each in the program. For 
example, does the nature of the gas and 
its sources offer opportunities for 
reductions that could be reported?

• Discuss ways in which differences 
in radiative activity among the GHGs 
could be treated in the guidelines. Given 
the changing scientific understanding 
and continuing scientific refinement in 
this area, discuss the benefits of (a)



4 0 1 1 8  Federal Register /

addressing radiative activity and global 
wanning potential in reference 
documents for the use of the reporter or 
(b) requiring submission of reported 
emissions data reduced to common 
radiative factors provided in die 
guidelines.

• Identify existing protocols and 
techniques for measuring and estimating 
emissions, emissions reductions, and 
carbon fixation; discuss their suitability 
for use in the voluntary reporting 
system. For example, international 
protocols for estimating national total 
emissions of GHGs (currently under 
development) are not necessarily 
designed to accommodate individual 
activity estimations.

• Identify those prevalent GHG 
emissions reduction and carbon fixation 
activities that are likely to be reported, 
together with methods to quantify the 
resulting GHG or carbon effect of the 
activity.

• Identify any additional sectors not 
discussed in the appendix that the 
guidelines should address, identifying 
the GHG-emitting and emissions 
reduction activities, with methods for 
estimating GHG emissions and 
reductions. The major sectors discussed 
in the appendix are electric utility, 
residential and commercial, industrial, 
transportation, and agriculture and 
forestry.

• For the Electric Utility Sector, 
discuss calculating and estimating GHG
emissions and reductions through 
activities such as more energy-efficient 
electricity generation, new technologies, 
fuel switching and pre-combustion 
treatment, cogeneration, equipment 
upgrade, conservation, and demand-side 
management programs.

•  F o t  the Residential and Commercial 
Sector, discuss estimating emissions 
and emissions reductions from energy 
sources other than electricity.

• For the Industrial Sector, 
specifically address emissions of CFCs 
and methane from industrial activities 
and the substitution of technologies in 
heat and mechanical applications.

• For the Transportation Sector, 
discuss estimating GHG emissions and 
reductions achieved through activities 
such as improved fuel efficiency, use of 
lower GHG-emitting fuels, and changes 
in public transit ridership and total 
personal vehicle use.

• For the Forestry and Agriculture 
Sector, discuss categorization and 
quantification of various forestry and 
agricultural activities by their potential 
for carbon fixation and storage; 
activities that increase biomass 
production, conservation, and biomass 
technology substitution far other fuel 
use; and practices in livestock
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production and fertilizer use that impact 
GHG emissions.

Respondents are invited to submit any 
additional information that they believe 
relevant to guideline development.

Issued  in  W a s h in g to n , D C  o n  Ju ly  2 0 ,1 9 9 3 . 

S usan  F. T ie rn e y ,
Assistant Secretary, O ffice o f Policy,
Planning, and Program Evaluation.

Appendix
This appendix provides additional 

background information and technical 
detail regarding issues related to 
development of the guidelines far the 
voluntary reporting program. DOE seeks 
comment and discussion on every 
aspect of the proposed guidelines; the 
additional information provided is not 
intended to limit subject areas or 
approaches that may be addressed in the 
written comments.

The request for submissions identifies 
two general categories of issues: 
Institutional and Technical; this 
appendix follows a similar format. The 
institutional category includes issues 
related to defining the reporting entity 
and its baseline emissions, activities 
undertaken jointly by reporting entities, 
international activities, the scope and 
credibility of the program, tbe accuracy 
of reports of emissions reductions and 
carbon sequestration, and the 
categorization of reports by motivation. 
The technical issues relate to 
identification of gases covered by tbe 
program, comparisons among gases, 
identification and treatment of specific 
activities, and identification of 
information needed for possible federal 
recognition of voluntary reductions. 
Emissions reduction and carbon 
sequestration activities are further 
categorized into five sectors: electric 
utility, residential and commercial, 
industrial, transportation, and 
egriculture end forestry.
Institutional Issues 
Defining the B aseline

Section 1605(b)(1) specifies the 
baseline period of 1987 through 1990 
(the "historic baseline”), but does not 
specify the benchmark relative to which 
emissions reductions and carbon 
sequestration are to be measured.

Several approaches could be adopted 
for the guidelines. The guidelines might 
require that all emissions reductions be 
reported relative to the reporting entity’s 
historic baseline. For this approach, the 
baseline could be further defined as the 
highest, lowest, or average of the annual 
emissions from 1987 to 1990. Baseline 
for reduction activity, moreover, could 
be the emissions level immediately 
proceeding the reduction activity.
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The use of the historic baseline raises 
concerns about the treatment of newly 
formed reporting entities or those with 
growing emissions. Reasons for an 
increase in an entity’s emissions include 
mergers and acquisition, increased 
production, and general economic 
growth. Alternatives to use of historic 
baselines include (a) measuring the 
reduction relative to an estimated level 
of emissions without the reduction 
activity, (b) reporting reductions in GHG 
emissions per unit of production output, 
or (c) reporting on a project or activity 
basis.
Defining the Reporting Entity and 
R eportable Activity

One critical element in establishing 
the baseline is the definition of the 
scope or boundaries of the reporting 
entity. If the reporting entity is not well 
defined, reductions can be achieved by 
shifting emitting activities from one 
subsidiary to another or by shifting 
certain activities to subcontractors.

If emissions reductions are reported 
on a project-by-project basis, then the 
project baseline may reflect what would 
have happenedvhad the project not been 
undertaken. This might be 
accomplished, for example, through the 
use of reference cases or extrapolation 
from past trends.
Joint Activities

Many activities that reduce GHG  ̂
emissions and increase carbon fixation 
will involve more than one party. For 
example, a conservation program under 
which an electric utility subsidizes the 
purchase of high efficiency refrigerators 
by residential customers involves the 
utility, the homeowners, and the 
appliance manufacturer. The guidelines 
may include methods to determine 
which entity may report the reductions.
International A ctivities

Section 1605 does not limit reportable 
emissions or reductions to those 
occurring within the U.S. Thus, the 
guidelines may address both the 
applicability of the program to, and 
appropriate methods addressing factors 
specific to, activities occurring outside 
the U.S. Examples of potentially 
reportable existing international 
activities include forestry projects in 
developing nations and energy 
efficiency improvement projects in 
countries-in-transition.
Balancing S cope an d Credibility o f 
Program

The level of specificity in the 
guidelines and reporting program can 
affect the level of participation, the 
credibility of the data reported, and the
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potential for recognizing reported 
reductions achieved. GHG emissions 
data for some activities are well 
documented, for others less complete. 
Also, for any given area of activity, 
several different methods may be used 
to estimate the accomplishments of the 
reporting entity. The choice of methods 
involves achieving a balance between 
containing the costs of reporting the 
activity and increasing the credibility of 
the estimate.

An issue for the program is how to 
deal with varying levels of confidence 
in estimations of emissions, emissions 
reductions, and carbon sequestration. 
Alternative methods to address this 
issue include categorizing reports 
according to the level of uncertainty, 
and allowing reporting entities to 
choose from a menu of methods for 
estimating emissions reductions or 
carbon sequestration.
Identifying M otivation fo r  Reductions

Section 1605(b)(1)(C) requires that the 
guidelines must identify reductions 
achieved as a result of (1) voluntary 
reductions, (2) plant or facility closings, 
and (3) state or Federal requirements. 
Motivation for voluntary reductions 
may include, for example, energy cost 
savings or participation in a federal 
environmental recognition program. 
These categories may not be mutually 
exclusive. For example, a firm may elect 
to comply with state or Federal 
regulations by closing, rather than 
upgrading, an existing facility. The 
reporting program may address 
appropriate allocation of reduction 
registrations by motivational category to 
prevent double counting.
Accuracy and Credibility o f  Reports

Section 1605(b)(2) provides that 
entities reporting under the voluntary 
program must certify the accuracy of the 
information reported but does not 
require independent verification or 
auditing. However, DOE recognizes the 
importance of maintaining the

credibility of the database. The 
guidelines may address mechanisms 
available to reporting entities that 
promote the accuracy of individual 
reports. These mechanisms might 
include the use of records already 
maintained by the reporting entity, 
related reports provided to state or 
Federal regulatory agencies, or private 
monitoring or auditing of the reported 
data.
Technical Issues

Technical issues relate to coverage of 
the program, comparisons among gases, 
and GHG emissions reducing and 
carbon sequestering activities in each of 
five sectors.
Coverage o f Program

EPACT does not define those 
greenhouse gases to be covered by the 
voluntary reporting program. Only three 
types of gases are specifically 
mentioned in sec. 1605 relative to 
reportable activities: carbon dioxide, 
methane, and chlorofluorocarbons.

Guidance in developing the list of 
greenhouse gases to be covered by the 
program may be found outside the 
legislative language. The United Nations 
Framework Convention on Climate 
Change, for example, defines 
greenhouse gases as *'‘those gaseous 
constituents of the atmosphere, both 
natural and anthropogenic, that absorb 
and re-emit infrared radiation.” This 
broad definition would include, for 
example, water vapor. The 
Intergovernmental Panel on Climate 
Change (IPCC) has produced a list of 
greenhouse gases, illustrated In Tables 1 
and 2 (included in the discussion of 
comparisons among gases). However, 
only six types of GHGs are actually 
listed by the IPCC: carbon dioxide, 
methane, nitrous oxide, carbon 
monoxide, nitrogen oxides, and the 
halogenated substances. The latter 
category includes not only 
chlorofluorocarbons, but also the

hydrochlorofluorocarbons and 
hydrofluorocarbons.

Each of these substances may warrant 
more or less attention in the guidelines, 
depending upon the level of 
anthropogenic emissions, the extent of 
opportunities to reduce emissions, and 
their relative radiative activity and 
atmospheric lifetimes.
Accounting fo r  D ifferences Among 
Gases

Section 1605(b)(1) also requires that 
the guidelines “establish procedures for 
taking into account the differential 
radiative activity and atmospheric 
lifetimes of each greenhouse gas.” 
Human activities affect several of the 
greenhouse gases, carbon dioxide (CO2), 
methane (CH4), nitrous oxide (N2O), and 
halogenated substances. Emissions of 
other gases, including carbon monoxide 
(CO), nitrogen oxide compounds (NOx). 
and the non-methane hydrocarbons 
(NMHC) group, also result from human 
activity and affect the concentration of 
greenhouse gases. Some scientists 
believe that the presence of sulfur 
aerosols tends to cool the surface of the 
earth, making the emission of sulfur 
dioxide (SO2) also of interest in the 
climate change issue.

The IPCC has attempted to compare 
the relative radiative forcing of these 
gases, although computing quantitative 
measures has proven difficult In 1990, 
the IPCC provided estimates of direct 
and indirect effects of the release of one 
kilogram of each gas, relative to the 
release of one kilogram of CO2; a 
measure termed “global warming 
potential (GWP) coefficient.” Because 
gases are eliminated from the 
atmosphere at different rates, the GWP 
calculation varied depending upon the 
length of the period in which the 
cumulative change in radiative forcing 
was computed. GWP coefficients were 
provided in 1990 for each gas based on 
time horizons of 20,100, and 500 years 
(Table 1).

Table One.—Values of Global Warming Potential as Used  by  the Intergovernmental Panel on
Climate Change (IPCC) in 1990

Global warming potential

Trace gas Integration time horizon (yrs)

20 100 500

Street Effects:
Cartxm dioxide ,,,,,,,,,.......... ,...................... ............ ................................. ................ 1 1 1

63 21 9
Nitron oxide 1 , tI1I„ttTltr................................................................... .................... 270 290 190
CFC- 1 1  ............................................................................................................ 4500 3500 1500
CFC-12 -T -  ............................................................................... ........................................... 7100 7300 4500
HCFC-22 ......................  ...................................................................................... 4100 1500 510
CFC-113 ........................................................................................................................................ 4500 4200 2100
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T able O n e .— V a lu es  o f  G lobal W a r m in g  Po ten tia l  as  Use d  by  th e  in te r g o v er n m e n ta l  Pan el o n
C lim a te  C ha ng e  (IPCC) in  1990—Continued

Global warming potential

Trace gas Integration time horizon (yrs)

20 100 500

ç fo -114 ................... *........................................ *......................... ...... .................. 6000 6900 5500
QFC-115 ......................................................... ............................... ......................... 5500 6900 7400
HTtFfi-193 ............................................................................................................... 310 85 29
nr.Fr._i 00. ..................... .............. :................................................................... 1500 430 150
HFC*—195 .............................................................. ................ ...... .............'..a......... 4700 2500 860
HFC-134 n ...... ............................... .................................................................... 3200 1200 420
Hr.Fr_141h ...........................................................................................*...................... 1500 440 150
Hr.Fr_149h ................................................................................ .......................... 3700 1600 540
HFr_143n ............... ......................................................................... .............................. 4500 2900 1000
HFr 1*9a ..................................................................... .................................. ........ 510 140 47

................................................................................ ................. ............ 1900 1300 460
r.H 7 m , ................................................................................................................ 350 100 34
fiF j ßr . ............................................................................ ........................................ ' 5800 5800 3200

Indirect Effects 24 8 3
3 3 3

10 4 1
5 1 0
2 2 2

150 40 14
28 8 3

Non-methane hydrocarbons as CO2 ................................................................. ......................... 3 3 3

In 1992, IPCC revised these estimates, but difficulties arose in uniquely defining 
lived gases such as CO, NOx, and CH*. Therefore, IPCC reported only direct GWP 
problems associated with the removal rate of CO2 led to the potential biases even 
published (Table 2).

a GWP for all effects of short- 
coefficients, acknowledging that 
in the direct GWP coefficients

T able T w o .— V a lu es  o f  G lobal W a r m in g  Po ten tia l  as  Use d  by th e  In ter g o ver n m en ta l  Panel o n
C lim a te  C ha ng e  (IPCC) in  1992

Gas Life (years)
Direct effect for time horizons of Signs of “indi-

20 years 100 years 500 years rect” effect

(1)
10.5 ..............

1 1 1 None2.
35 11 4 Positive.

132 ............... 260 270 170 Uncertain.
nFfi-11 ............................................................................... 55 ........ ........ 4500 3400 1400 Negative.

Negative.HFfi_12 ......................................................................... 116 ............... 7100 7100 4100
r.FO-13 .............................................................................. 400 ............... 11000 13000 15000 Negative.
CFn-14 ................. ............................................................ >500 ............. >3500 >4500 >5300 None.

........................................................................... 15.8 .............. 4200 1600 540 Negative.
i^Ffi-113 .......... ........................................................... 110 ............... 4600 4500 2500 Negative.
nFn-114 .............................................................................. 220 ............... 6100 7000 5800 Negative.
nFiV.115 .......................................................................... 550 ............... 5500 7000 8500 Negative.
r.F O -iifi ........................................................................ >500 .... ........ >4800 >6200 >7200 None3.
HfiFfi—193 ..................................................................... 1.71 .............. 330 90 30 Negative.
HCFC—124 ............................................................................. 6.9 ................ 1500 440 150 Negative.
HFC—125 ............................................................................ 40.5 .............. 5200 3400 1200 None3.
HFC-134a ............................................................................................ 15.6 ............... 3100 1200 400 None3.
HCFC-141b ............................................................................... 10.8 .............. 1800 580 200 Negative.
HCFC-142b ...................................................................... 2 2 .4 .............. 4000 1800 620 Negative.
HFC-143a ............ ...... ........................................ ....... 64.2 ............... 4700 3800 1600 None3.
HFC-152a ........................................................................................ 1.8 .................. 530 150 49 None3.
n q i< .......................................................................................... 47 ................... 1800 1300 480 Negative.
CHiCCU ............................................................................................ 6.1 .................. 360 100 34 Negative.
CFjRr .................................................................................... 77 ................... 5600 4900 2300 Negative.
n H ri3 ............................................................................................ 0.7 .................. 92 25 9 Negative.

................................................................................ 0.6 .................. 54 15 5 Negative.
m  * ............................................ Months— ....... Positive.
u tiu r  .................................... Days-months . 

Days..............
Positive.
Uncertain.

2 Cof?s not involved in chemkdf reactions affecting the concentrations of the radiatively active species. However, It could affect the relevant 
chemical reactions through its influences on the atmospheric thermal structure.

3 No currently known or negligible indirect effect
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To date no definitive set of 
relationships exists to compare 
differential radiative effects of 
greenhouse gases. DOE has not been 
able to identify a suitable method for 
accounting for differences among gases 
with respect to their contribution to 
radiative balance. DOE plans to rely on 
refinements produced by scientific 
research and on assessments of the 
IPCC. An issue in guideline 
development revolves around the 
appropriate way to fulfill, in the 
voluntary reporting program, the 
statutory requirement to address 
radiative forcing given the framework of 
the ongoing research, evolving scientific 
knowledge, and international scientific 
deliberation on this issue. The reporting 
program could require data to be 
reported by common units (for example, 
carbon dioxide equivalents), or it may 
be able to address the statutory 
requirement by issuing a reference 
document providing the current 
scientific consensus on this issue, for 
informational use by the reporting 
entity. Under this approach, all data 
would be reported in units of the GHG 
emitted/reduced or units of carbon 
sequestrated, and not reduced to a 
common radiative forcing unit.
Emissions Reduction and Carbon 
Sequestration Activities

Section 1605(b)(1) states that the 
guidelines are to establish procedures 
for the accurate voluntary reporting of 
information on “annual reductions of 
greenhouse gas emissions and carbon 
fixation achieved through any 
measures.” The subsection includes a 
list of technologies and practices that 
might be used to reduce emissions of 
greenhouse gases or sequester carbon, 
The statutory list was not exclusive.
Data on additional activities may be 
reported under the voluntary reporting 
system, and used by the reporter to 
demonstrate achieved reductions.

Where possible, DOE will provide 
specific guidance for each technology 
and practice on the calculation of 
emissions, emissions reductions, and 
carbon sequestration accomplishments. 
General, generic guidance will be 
necessary for activities not covered by a 
specific guideline.

DOE has identified five major sectors 
in which GHG emissions and carbon 
sequestration are likely to occur: electric 
utility, residential and commercial, 
industrial, transportation, and 
agriculture and forestry sectors.

Electric Utility Sector
Electricity generation is a major 

contributor to total U.S, CO2 emissions. 
With a potential reporting population of 
over 2,000 fossil fuel generating units 
operated by approximately 300 utilities, 
this sector may require special attention 
in the voluntary reporting program.
Four major activity groups in this sector 
cover most areas of reduction of GHG 
emissions: addition and replacement of 
generating capacity, maintenance and 
use of existing equipment, emissions 
abatement, and aemand-side 
management.

As utilities add and replace 
generating capacity, they will have 
opportunities to significantly reduce 
GHG emissions. By increasing the 
capital turnover rate, utilities speed up 
the replacement of older, higher 
emitting generating plants with new 
technologies that have lower heat rates 
and higher conversion efficiencies. 
Turnover also allows utilities to 
substitute fuels with lower emissions, 
such as natural gas, for those with 
higher emissions, such as coal. Utilities 
can also adopt generating technology 
and fuel combinations that have low or 
no GHG emissions, such as nuclear, 
hydro, geothermal, wind, and solar 
technologies. GHG emissions can also 
be reduced by adoption of cogeneration 
technologies, that is, the joint 
production of electricity and useful heat 
from a single combustion process.

Utilities can also affect GHG 
emissions through their procedures for 
using, maintaining, and upgrading 
existing equipment. Both the 
rehabilitation and repowering of 
generation plants can lead to lower GHG 
emissions. Reducing transmission and 
distribution system losses and managing 
the generating mix can also indirectly 
result in reduced GHG emissions.

In addition, methods exist to captive 
CO2 after it has been released by the 
combustion process. However, for 
economic reasons, pre-combustion fuel 
treatment technologies and direct post- 
combustion emissions controls are 
unlikely to play a significant role in 
emissions reductions in the foreseeable 
future.

During the past several years utilities 
have conducted a variety of demand- 
side management (DSM) programs 
intended to affect customer use of 
electricity and natural gas. DSM 
activities also have been undertaken by 
private conservation consultants and 
contractors. Measurement of both 
energy savings and emissions 
reductions under DSM programs

appears to be a complex task. In this 
area, DOE may design flexible 
guidelines that balance measurement 
costs against uncertainty of estimation 
techniques, similar to the EPA 
Conservation Verification Protocols 
recently adopted for use in the sulfur 
dioxide allowance program under the 
Clean Air Act. The issue of joint 
activities and the appropriate reporting 
entity also clearly presents itseli with 
DSM activities.
Residential and Commercial Sector

The combined residential and 
commercial sectors are responsible for a 
significant share of U.S. CO2 emissions. 
Within the residential sector, energy is 
consumed for space and water heating, 
air conditioning, lighting, and appliance 
operation. Space heating is the largest 
single use of energy in the commercial 
sector, followed by lighting, air 
conditioning and ventilation. 
Addressing the direct generation of GHG 
by sources in those sectors, through on
site combustion of fossil fuels for space 
or water heating, for example, raises the 
issue of threshold levels of reportable 
activity. Addressing indirect generation 
of GHG by electricity consumption in 
these sectors presents the additional 
issue of how entities allocate reportable 
data on emissions and reductions.

Energy use reductions leading to GHG 
emissions reductions can be achieved 
by several activities. For example, 
building practices for new residential 
and commercial structures may be 
adopted, including increased insulation 
in ceilings, walls, and floors; double or 
triple glazing in windows and sliding 
glass doors; reduced infiltration with 
the use of caulking and weather 
stripping; and increased insulation of 
pipes and duct work. The heating and 
cooling requirements of existing 
buildings can also be reduced 
significantly through retrofitting a wide 
variety of weatherproofing measures. In 
the commercial sector the energy used 
for heating and cooling during non
working hours has already been reduced 
in most buildings in the United States.

Using high efficiency appliances can 
also help to reduce GHG emissions in 
the residential and commercial sectors. 
High efficiency lighting and HVAC 
systems, high efficiency gas furnaces, 
and high efficiency standard and 
groundwater heat pumps can also lower 
GHG emissions. Solar space heating and 
hot water heating can also reduce or 
eliminate GHG emissions related to 
those services.
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Additional areas for greenhouse gas 
(particularly methane) reduction 
activities are possible in the waste- 
related activities of these sectors, such 
as landfills, wastewater treatment, and 
sewage sludge disposal.
Industrial Sector

The majority of United States 
industrial fuel use, and a corresponding 
large share of industrial CO2 emissions, 
are concentrated in eight industries. 
These industries are petroleum refining, 
chemicals, paper, steel, glass and stone, 
cement, transportation equipment, and 
aluminum. Because the processes 
within seven of these industries are 
relatively uniform, specific guidelines 
for emission reductions are possible.
The chemical industry, however, has 
highly diverse manufacturing processes 
and does not present similar uniformity.

Industry uses energy primarily for 
process heat, mechanical power and 
electric drive, instrumentation and 
control, space heat, and light. Process 
heat can be conserved by waste heat 
recovery, process flow optimization 
improvements in combustion 
technologies, cogeneration, and 
preheating materials. Electric drive 
savings are possible through the use of 
improved motors and torque converters, 
clutched fly wheels, alternating current 
synthesizers, and robots. Energy 
efficiency in the area of instrumentation 
and control can be increased through 
the application of computer technology 
that allows improved metering of energy 
inputs to the production process. Space 
heating can become more efficient 
through improved use of insulation, use 
of waste heat, and more efficient HVAC 
equipment. Efficient illumination 
technologies and practices can also 
reduce energy use.

In addition, the industrial sector may 
achieve direct or indirect reductions in 
GHG emissions through fuel switching 
away from fossil or carbon-intensive 
fuels; increased recycling of materials 
such as aluminum, glass, and steel; and 
using less energy-intensive intermediate 
industrial products. Non-combustion 
processes, such as smelting of primary 
aluminum and cement manufacturing, 
may also offer opportunities for GHG 
emissions reductions. Substituting other 
building materials for cement may also 
result in a decrease in CO2 emissions 
based on reduced cement production.

Energy extraction—coal mining, and 
oil and gas drilling—leads to significant 
releases of methane. Extraction 
processes also indirectly account for 
small amounts of GHG emissions from 
the use of combustion engines, 
compressors, and pumps. Coalbed 
methane emissions may be reduced by

capture, flaring, or other technologies 
and practices. Emissions of methane can 
be reduced by repairing leaks in natural 
gas pipelines. However, data related to 
these emissions are not as precise as 
those for emissions from the combustion 
of fossil fuels.

Although the role of halogenated 
compounds in the greenhouse effect is 
uncertain, the statutory language 
includes addressing emissions 
reductions of CFC. Halogenated or other 
substances with lower radiative forcing 
potential may be substituted for 
substances with higher potential. The 
guidelines may need to distinguish 
between CFCs and other halogenated 
substances that are released as a by
product of manufacturing and those that 
are incorporated into a final product 
creating the potential for subsequent 
release.
Transportation

While vehicle operations are the most 
obvious source of GHG emissions from 
the transportation sector, construction 
of infrastructure, manufacture of 
vehicles, and production of fuels are 
also significant sources of emissions. 
Vehicle operation, a major fossil-fuel 
consumer, emits not only CO2« but also 
NO,, a possible precursor to N2O.
Within the area of vehicle operation the 
guidelines may address activities related 
to fuel use, fuel choice, and demand for 
transportation.

Fuel use in individual transportation 
may be reduced by the design, 
production, marketing, and purchase of 
vehicles with high fuel economy. 
Improved operation and maintenance 
practices, particularly among fleet 
owners, can also reduce emissions of 
greenhouse gases. Finally, programs and 
practices that promote replacement of 
less efficient vehicles and disposal of 
CFC refrigerants in mobile air 
conditioning units in accord with the 
Clean Air Act can also play a role in 
GHG emissions reductions. Substitution 
of halogenated substances by other 
compounds can also play a role.

Transportation fuels such as 
hydrogen, natural gas, methanol, and 
ethanol emit smaller quantities of 
greenhouse gases than petroleum fuels. 
Electricity emits no greenhouse gases at 
the point of use. Guidelines on fuel 
switching might provide provisions to 
calculate the net effect of switching 
from traditional to other transportation 
fuels, reflecting the effect upon the 
combined production and consumption 
system.

Programs to reduce the demand for 
certain types of transportation services 
may also contribute to the reduction of 
greenhouse gases. Most of what is

understood about transportation 
demand involves mode choice rather 
than the decision or need to travel. The 
greatest potential for voluntary 
emissions reductions achieved within 
this area lies in the substitution of low 
emission modes of transportation, such 
as high occupancy vehicles and public 
transit, for the use of one and two 
passenger automobiles.

The guidelines may treat 
transportation-related petroleum 
refining, vehicle manufacturing, and 
cement making as processes in the 
industrial sector.
Agriculture and Forestry Sector

The forestry and agricultural sectors 
not only present opportunities to reduce 
GHG emissions but also have potential 
to remove carbon from the atmosphere 
and store it in biomass and soil organic 
carbon, a process known as carbon 
sequestration. The activities in these 
sectors that could reduce GHG 
emissions and sequester carbon vary 
widely. They include new and 
replacement tree planting, modified 
forest management practices, biomass 
plantations, agroforestry, and 
agricultural practices and related 
industries.

Newly established forest stands 
sequester carbon and reduce 
atmospheric carbon dioxide levels. 
Similarly, the management of existing 
forests can be modified to increase the 
rate of carbon fixation. Two issues 
related to forestry activities are 
quantification of carbon sequestration 
and the long-term fate of carbon.

The carbon sequestration effects of 
forestry projects could be estimated by 
initial and periodic field measurements 
or from U.S. Forest Service data. For 
tree planting, sufficient data may exist 
on the growth rates of forest stands, the 
density and distribution of carbon in 
trees, and the carbon content of the 
balance of the forest ecosystem to allow 
prediction of carbon sequestration 
patterns for specific sites. However, 
because of wide variations in the 
characteristics of forest land and forest 
management techniques, estimating 
increased sequestration that results from 
modified forest management practices 
may require periodic field 
measurements.

The temporary nature of carbon sinks 
raises two issues peculiar to forestry. 
First, the guidelines may need to 
address the issue of projects reported in 
the database, but later harvested or 
accidentally destroyed. Second, new 
forest projects may have secondary 
effects on the management of existing 
forests; for example, by encouraging 
early harvesting of existing timber
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stands and discouraging replanting of 
these stands.

The woody biomass energy crops also 
serve as a temporary carbon sink. This 
temporary sequestration could be 
treated in much the same way as the 
short-lived carbon sinks in shorter 
rotation timber stands. As with 
herbaceous energy crops, once woody 
biomass energy crops are harvested they 
serve to displace fossil fuels and their 
carbon emissions.

Agroforestry combines annual or 
perennial cropping systems with 
silviculture on the same tract of land.
The emphasis on the use of woody 
crops is to utilize the available rain-fed 
moisture and provide dual products, 
agricultural and forest. Agroforestry may 
provide carbon sequestration in the 
woody biomass as well as increase soil 
organic carbon, since soil stabilization, 
and often no-till cropping, are combined 
with Woody plants.

This may sequester more carbon per 
hectare (acre) than other no-till 
agricultural systems.

The agriculture sector is responsible 
for some emissions of carbon dioxide 
and significant emissions of methane 
and nitrous oxide. Domestic ruminant 
livestock production and rice 
production result in methane emissions. 
The production of feed grains, whether 
for domestic meat production or export, 
contributes indirectly to emissions of 
carbon dioxide and nitrous oxide 
through the consumption of energy and 
fertilizer used. GHG emissions may be 
lowered by improving livestock 
management systems, and the improved 
handling of manure and other wastes. 
Improved efficiency in breeding may 
also reducè emissions. Use of naturally 
occurring hormones is under review by 
agricultural producers and the 
consuming public.

Changes in cropland management 
practices and reduced burning of 
agricultural wastes could also reduce 
GHG emissions. Changes in the 
application and management of the 
biological conversion process of 
chemically-derived nitrogen fertilizer 
may reduce nitrous oxide emissions. 
More efficient production of chemical 
fertilizers, and the development of 
manufactured coatings to release 
nitrogen when growing plants can best 
utilize them, it will aid in the reduction 
of field-released nitrous oxide. Irrigation 
agriculture, where sprinkler systems are 
used to apply water, or pumping 
systems used to raise water and deliver 
it to fields where surface irrigation 
systems distribute the water, consume 
jarge amounts of energy. Improved 
irrigation systems utilizing the newer

technologies, or the development of new 
technologies, may conserve energy.
(FR Doc. 93-17878 Filed 7-26-93; 8:45 am) 
BILLING CODE 6450-01-P

Implementation of Noncompetitive 
Financial Assistance

AGENCY: U.S. Department of Energy 
(DOE), Nevada Operations Office (DOE/ 
NV).

SUMMARY: DOE announces that pursuant 
to the DOE Financial Assistance Rules,
TO CFR 600.14(e)(1), it intends to award 
a noncompetitive financial assistance 
grant to the state of Alaska to improve 
the accountability of DOE in the areas 
of environmental protection and public 
health and safety.

This award will provide funds to 
chart a new course for DOE toward full 
accountability in the areas of 
environmental protection and public 
health and safety.
PROJECT SCOPE: The state of Alaska will 
provide independent oversight and 
validation of environmental remediation 
activities at the Project Chariot site,
Cape Thompson, Alaska.

The state of Alaska will assume a 
substantive role in overseeing DOE’s 
compliance with state environmental 
laws, and help to assure the citizens of 
Alaska that DOE operations do not 
constitute a health hazard.

Eligibility for the award of this grant 
is being limited to the state of Alaska 
because the applicant is a unit of 
government, and the activity to be 
supported is related to performance of a 
governmental function within the 
subject's jurisdiction, thereby 
precluding DOE provisions of support to 
another entity.

The project period of this grant is for 
two years, and the grant will commence 
August 1,1993, and end July 31,1995. 
The total established cost of this award 
is $500,000.
FOR FURTHER INFORMATION CONTACT:
U.S. Department of Energy, Nevada 
Operations Office, ATTN: Stephen A. 
Mellington, P.O. Box 98518, Las Vegas, 
NV 89193-8518.

Issued in Las Vegas, Nevada on July 15, -** 
1993.
Nick C. Aquilina,
Manager, DOE N evada O perations O ffice.
(FR Doc. 93-17873 Filed 7-26-93; 8:45 am) 
BILUNG CODE 6450-01-M

Federal Assistance Award to Golden 
Technologies Co.t Inc.

AGENDY: Department of Energy.

ACTION: Notice of noncompetitive 
financial assistance award.

SUMMARY: The U.S. Department of 
Energy (DOE), pursuant to the DOE 
Financial Assistance Rules, 10 CFR 
600.7, is announcing its intention to 
enter into a cooperative agreement with 
Golden Technologies. Company Inc. to 
continue a project initiated with 
ALCOA for development of high 
temperature catalytic membrane 
reactors.
ADDRESSES: Questions regarding this 
announcement may be addressed to the 
U.S. Department of Energy, Golden 
Field Office, 1617 Cole Blvd., Golden, 
Colorado 80401, Attention: M.A. Barron, 
Contract Specialist. The Contracting 
Officer is Paul K. Kearns. 
SUPPLEMENTARY INFORMATION: Golden 
Technologies Company Inc. (GTC) 
proposed to continue a project initiated 
by ALCOA under DOE cooperative 
agreement «DE-FC07-88ID12778. The 
project involves high temperature 
ceramic membranes, a specialty of GTC, 
configured to retain catalytic materials. 
Feedstocks are introduced and reactions 
occur by virtue of the presence of the 
catalysts. The membranes allow certain 
products to leave the reaction zone and 
retain others. In this way reactions 
occur faster, at lower temperature, 
proceed to higher percentages of 
completion, etc.

The activity to be funded is necessary 
to the satisfactory completion of, and is 
a continuation of, an activity presently 
being funded by DOE, and for which 
competition for support would have a 
significant adverse effect on continuity 
and satisfactory completion of the 
activity. Also, the applicant has 
exclusive domestic capability to 
perform the activity successftilly based 
upon their relationship wit their 
principal subcontractor, M&P, who has 
the proprietary information, and 
technical expertise gained in the earlier 
phases of the project.

The project is estimated to cost 
$6,000,000. The proposed DOE cost 
share is $3,977,000 over the expected 
four year project period.

Issued in Chicago, Illinois, on July 2,1993. 
Mike Kainrath,
Chief, Policy Branch, Contracts Division.
[FR Doc. 93-17874 Filed 7-26-93; 8:45 am) 
BILUNG CODE 6450-01-M

Award of a Cooperative Agreement, 
Noncompetitive Financial Assistance

AGENCY: U.S. Department of Energy 
(DOE), Nevada Operations Office (DOE/ 
NV)
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ACTION: Notice of noncompetitive 
financial assistance.
SUMMARY: The DOE/NV announces that 
pursuant to the DOE Financial 
Assistance Rules, 10 CFR 600.7(b)(2), it 
intends to award a cooperative 
agreement on a noncompetitive basis to 
the University of Nevada, Las Vegas 
(UNLV), to conduct scientific research 
projects unique to the National 
Environmental Resources Park at the 
Nevada Test Site (NTS).

The NTS has been formally dedicated 
as an Environmental Research Park 
under the Research Park System.
Initiated by the DOE/NV management, 
this action fulfilled a number of 
objectives: (1) Satisfied the spirit of the 
National Environmental Policy Act and 
enhanced the ability of DOE/NV to 
comply with environmental regulations;
(2) filled a significant gap within the 
existing DOE Research Park network as 
a national resource; (3) provided unique 
opportunities for research in an arid 
environment, both as an undisturbed 
site and as a disturbed site from past 
and current nuclear testing; and (4) 
complied With Secretary of Energy’s 
interest in research parks for promoting 
DOE educational programs in science 
and engineering.

A Memorandum of Understanding has 
been signed between DOE and UNLV 
directed at reaching national 
educational goals related to 
mathematics, science, engineering, and 
other related technical subjects. The 
purpose of this cooperative effort is to 
increase the number of students 
pursuing careers in science and science- 
related areas, to improve teaching in 
these fields, and to improve the 
scientific and technical literacy of 
Americans. t

DOE/NV management envision that 
the educational systems nearest to the 
site will benefit the most from its 
resources, thus providing a public 
service to those communities 
surrounding the DOE/NV complex. This 
cooperative agreement with UNLV, a 
part of the University of Nevada System, 
will provide educational and research 
opportunities for the students and 
faculty and technical support for the 
mission and programs of DOE/NV, thus 
benefitting both organizations.
FOR FURTHER INFORMATION CONTACT:
U.S. Department of Energy, Nevada 
Operations Office, ATTN: Doug Duncan, 
P.O. Box 98518, Las Vegas, NV 89193- 
8518.
SUPPLEMENTARY INFORMATION: The 
following areas chosen for academic 
pursuit include areas in which DOE has 
a vital interest and can provide 
extensive technical assistance.

Provide personnel, materials, 
supplies, equipment, and transportation 
to perform work on mutually agreed- 
upon projects.

Establish an intern training program 
and other educational opportunities for 
students as well as continuing or 
specialized educational programs for 
engineers and senior technical , 
personnel working at the NTS. •

Provide professors as project advisors 
to graduate students committed to 
research projects.

Provide students with an academic 
program promoting DOE sanctioned 
research projects within such broad 
areas of study as; earth sciences, 
atmospheric sciences, sociology, 
archaeology, anthropology, biology, 
ecology, chemistry, classical physics, 
nuclear physics, engineering, and 
information management.

Prepare quarterly progress reports on 
mutually agreed-upon research projects 
that encompass costs, schedule(s) and 
activities accomplished, and a final 
report on each project in the form of a 
thesis or paper acceptable for technical 
publication in a peer review journal.

Assist in the preparation of all 
documentation required by DOE Orders, 
such as safety reviews, site access 
authorizations, engineering designs, 
construction criteria and a Quality 
Assurance Program, incident to project 
activities requiring the use of the NTS 
infrastructure.

Assist in the preparation and 
development of data and records for the 
maintenance of an effective 
management system consistent with 
DOE Orders and the Management 
system used by DOE/NV.

Participate in periodic planning and 
status meetings with DOE/NV as 
required.

The project period for the cooperative 
agreement is a 5 year period expected to 
begin August 1,1993. The total 
estimated cost of this award is 
$2,000,000 over the 5 year project 
period.

Issued in Las Vegas. Nevada, on July 15, 
1993.
N ic k  C  A q u i l in a ,
M anager, DOE N evada O perations O ffice.
IFR Doc. 93-17877 Filed 7-26-93; 8:45 am]
BILLING CODE M 50-01-M

Financial Assistance Award Based on 
Unsolicited Application
AGENCY: Department of Energy.
ACTION: Notice of intent. _________

SUMMARY: The Department of Energy 
San Francisco Operations Office 
announces that it intends to make a

financial assistance award based on an 
unsolicited proposal from the Oregon 
Graduate Institute for Science and 
Technology. The Grantee will conduct 
research to determine if porous silicon 
is a viable phosphor for lighting 
applications. The period of performance 
will extend from August 1,1993, to July
31,1994, for a total estimated cost of 
$51,174.
ADDRESSES: U.S. Department of Energy, 
San Francisco Operations Office, 1301 
Clay Street, room 700N, Oakland, CA 
94612-5208.
FOR FURTHER INFORMATION CONTACT:
Susan Hamrick, Contracts and 
Assistance Management Division, (510) 
637-1882.
SUPPLEMENTARY INFORMATION: Current 
lighting sources are not energy efficient. 
Development of more efficient light 
sources is a specific goal of DOE’s on
going “New Concepts in Lighting” 
Program. Initial investigation of an 
alternative light source, multiphoton 
phosphor emission, has shown 
promising results as an energy efficient 
lighting source. Before a practical light 
source based on this technology can be 
realized, extensive research needs to be 
conducted to develop suitable 
phosphors and determine their 
properties. The objective of the research 
to be conducted under this grant is to 
investigate a new class of such 
phosphors, specifically porous silicon.

The unsolicited proposal submitted 
by the Oregon Graduate Institute of 
Science and Technology was selected 
for award pursuant to the criteria in 10 
CFR 600.14. The results of the project 
could lead to the successful 
development of phosphors that will 
advance the goal of the development of 
a more efficient lighting source based on 
the concept of multiphoton phosphor 
emission. The Principal Investigator has 
begun some limited initial research into 
this new class of phosphors but cannot 
proceed successfully without assistance. 
This effort is not eligible under any 
recent, current, or anticipated 
solicitation and is not suitable for a 
competitive solicitation. The research is 
at a very preliminary stage and the 

• scope of the project is limited to 
providing useful experimental data for 
initial analysis as to the potential for 
this class of phosphors. Dated: July 12,
1993.
Jo a n  M a c r u s k y ,

Branch Chief, ER/DP/EM Branch.
IFR Doc. 93-17875 Filed 7-26-93 3:45 am] 
BILLING CODE *450-01-41
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Non-Competitive Financial Assistance 
Renewal Award

AGENCY: U.S. Department of Energy, 
Bartlesville Project Office.
ACTION: Determination of 
noncompetitive financial assistance 
renewal with Reservoir Engineering 
Research Institute.

SUMMARY: The U.S. Department of 
Energy (DOE), Bartlesville Project Office 
(BPO) announces that pursuant to 10 
CFR 600.7(b)(2)(i) criteria (A) and (D), it 
intends to award a Grant through the 
Pittsburgh Energy Technology Center 
(PETC) to Reservoir Engineering 
Research Institute (RERI) for the 
continuation of its effort entitled 
"Fractured Petroleum Reservoirs”.
ADDRESSES: Department of Energy, 
Pittsburgh Energy Technology Center, 
Acquisition and Assistance Division,
P.O. Box 10940, MS 921-118,
Pittsburgh, PA 15236.
FOR FURTHER INFORMATI&N CONTACT:
Dona G. Sheehan, Contract Specialist, 
(412) 892-5918.
SUPPLEMENTARY INFORMATION:

Grant No.: DE-FG22-93BC14875.
Title o f Research Effort: "Research 

Consortium on Fractured Petroleum 
Reservoirs”.

Awardee: Reservoir Engineering 
Research Institute.

Term o f Assistance Effort: Thirty-six 
(36) months.

Cost o f Assistance Effort: The total 
estimated value is $1,289,834. The DOE 
share of funding for this program study 
is $Í90,000.00.

Objective: The objective of this effort 
is to continue research along the 
previous line and conduct research in 
four areas: (1) Miscible displacement in 
fractured porous media, (2) Critical gas 
saturation, (3) Immiscible gas-oil gravity 
drainage in fractured/layered media, 
and (4) Water injection in fractured 
porous media. The study based on each 
of these tasks will include an analytical 
or experimental phase to be conducted 
in conjunction with the theoretical 
research.

In accordance with 10 CFR 600.7 
(b)(2)(i) criteria (A) and (D), the 
Reservoir Engineering Research Institute 
has been selected as the grant recipient. 
(A) The grant is a continuation of an 
activity presently being funded by DOE 
and for which competition for support 
would have a significant adverse effect 
on continuity or completion of the 
activity. (D) The applicant has an 
exclusive domestic capability to 
perform the activity successfully, based

on unique technical expertise and 
capability.
Carroll A. Lambton,
Director, A cquisition Sr A ssistance Division. 
(FR Doc. 93-17876 Filed 7-26-93; 8:45 am] 
BILUNG CODE M5C-01-N

Federal Energy Regulatory 
Commission

[Docket No. CP93-560-000]

Arkla Energy Resources Co.; Request 
Under Blanket Authorization

July 21,1993

Take notice that on July 16,1993, 
Arkla Energy Resources Company 
(AER), Post Office Box 21734, 
Shreveport, Louisiana 71151, filed in 
Docket No. CP93-560-000 a request 
pursuant to §§ 157.205 and 157.216 of 
the Regulations under the Natural Gas 
Act (18 CFR 157.205 and 157.216) for 
authorization to abandon certain 
facilities in Caddo Parish, Louisiana 
used to deliver natural gas to Cities 
Service Oil Company (Cities Service), 
under AER’s blanket authorization 
issued in Docket No. CP82—384-000, all 
as more fully set forth in the request on 
file with the Commission and open to 
public inspection.

AER specifically proposes to abandon 
in place Line CM—24, a 137 foot, 2-inch 
market lateral, built in 1969 for the sole 
purposes to deliver natural gas to be 
used in Cities Service’s lease operations 
in Caddo Parish, Louisiana. AER further 
stated that Cities Service has terminated 
their service from AER and that line 
CM-24 is currently inactive. AER states 
that the abandonment of this line would 
not affect the remainder of the system.

AER states that Cities Service has 
discontinued service and has separated 
their line from Line CM-24.

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shall be treated as an application for

authorization pursuant to section 7 of 
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 93-17792 Filed 7-26-93; 8:45 ami
BILUNG CODE 8717-01-M

[Docket No. RP93-155-000]

Boundary Gas, Inc.; Proposed 
Changes in FERC Gas Tariff

July 21,1993.
Take notice that on July 15,1993, 

Boundary Gas, Inc. (Boundary) tendered 
for filing proposed changes to its FERC 
Gas Tariff, First Revised Volume No. 1, 
First Revised Title Page and Tariff Sheet 
Nos. 2, 6 and 42, Second Revised Tariff 
Sheet Nos. 8 and 40, Third Revised 
Tariff Sheet Nos. 3 ,4 , 35, 36 and 38, and 
Fourth Revised Tariff Sheet No. 43, to 
supersede the Original Title Page and 
Tariff Sheet Nos. 2 ,4A, 6 and 42, First 
Revised Tariff Sheet Nos. 8 and 40, 
Second Revised Tariff Sheet Nos. 3 ,4 , 
35, 36 and 38, and Third Revised Tariff 
Sheet No. 43.

Boundary states that the principal 
purpose of this filing is to reflect the 
decision of National Fuel Gas Supply 
Corporation (N.F. Supply) to assign its 
Gas Sales Agreement with Boundary to 
Supply’s affiliate, National Fuel Gas 
Distribution Corporation (N.F. 
Distribution). N.F. Supply, an interstate 
pipeline regulated by the Federal Energy 
Regulatory Commission (Commission), 
is assigning this Agreement to N.F. 
Distribution as part of the restructuring 
of its operations which it has 
undertaken in response to the 
Commission’s restructuring of the 
natural gas industry. The revised tariff 
sheets are proposed to become effective 
on August 1,1993, the effective date of
N.F. Supply’s Order No. 636 
restructuring in Docket No. RS92-21.

Boundary states that in addition, this 
filing reflects minor changes to correct 
errors and update address information 
in the Tariff. It also includes certain 
revised pages from Boundary’s last 
electronic filing, submitted at the 
request of the Commission, to correct 
electronic formatting.

Boundary states that copies of the 
filing have been served upon each of the 
Boundary purchasers and their 
respective state regulatory agencies.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the 
Commission’s Rules and Regulations.
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All such petitions or protests should be 
filed on or before July 28,1993. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
offfiis filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell,
Secretary.
IFR Doc. 93-17797 Filed 7-26-93; 8:45 ami
BILLING COOE $717-01-M

(Docket No. RP90-95-006]

Colorado Interstate Gas Co., 
Compliance Filing

|uly 21,1993
Take notice that Colorado Interstate 

Gas Company (CIG), on June 10,1993, 
tendered for filing a semiannual 
compliance filing consisting of work 
papers detailing accrued interest 
payments made by CIG to its affected 
customers related to the unused portion 
of transportation credits in the instant 
docket. ,

CIG states that copies of the filing 
were served upon all of the parties to 
this proceeding and affected state 
commissions as well as all of CIG’s firm 
sales customers.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission's 
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be 
filed on or before July 28,1993. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
(FR Doc. 93-17799 Filed 7-26-93; 8:45 ami
BILLING CODE S717-01-M

(Docket No. RP92-227-003]

Eastern Shore Natural Gas Co.; 
Proposed Changes in FERC Gas Tariff

|uly 21,1993.
Take notice that Eastern Shore 

Natural Gas Company (Eastern Shore), 
tendered for filing on July 19,1993 
certain revised tariff sheets included in 
appendix A attached to the filing. Such

sheets are proposed to be effective July
1,1993.

Eastern Shore states that it has come 
to Eastern Shore’s attention that the 
above tariff sheets were paginated 
incorrectly in Eastern Shore’s 
compliance filing in Docket No. PR92— 
227-002, as filed on June 25,1993. 
Eastern Shore states that the purpose of 
this filing is to file correctly paginated 
revised tariff sheets which should have 
been filed with Eastern Shore’s June 25, 
1993 compliance filing.

Eastern Shore states that copies of the 
filing have been served upon its 
jurisdictional customers and interested 
state commissions. v

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be 
filed on or before July 28,1993. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93-17794 Filed 7-26-93; 8:45 am] 
BILLING CODE $717-01-#

K N Energy, Inc.; Request Under 
Blanket Authorization
[Docket No. CP93-549-000]
July 21,1993.

Take notice that on July 14,1993, K 
N Energy, Inc. (K N), P.O. Box 281304, 
Lakewood, Colorado 80228 filed in 
Docket No. CP93-549-000 a request 
pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to operate, on a 
permanent basis, a delivery point to 
Louisiana Land and Exploration 
Company (LL&E) located on K N’s 3- 
inch Cottonwood Creek Lateral in 
Fremont County, Wyoming, under K N’s 
blanket certificate issued in Docket No. 
CP83-140-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully Set 
forth in the request which is on file with 
the Commission and open to public 
inspection.

K N states that the delivery point was 
installed under an emergency 
transportation transaction to deliver 
natural gas to LL&E for the account of 
Northern Gas Company (Northern). K N

states further that the point would be 
added as a delivery point to an existing 
transportation agreement with Northern.

It is said that K N expects to deliver 
up to 35 MCF of natural gas on a peak 
day and 10,000 MCF annually to LL&E 
at this point. It is said further that LL&E 
would reimburse K N for the cost of the 
facilities which is estimated to $2,500.

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest,.the instant request 
shall be treated as an application for 
authorizatipn pursuant to section 7 of 
the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 93-17793 Filed 7-26-93; 8:45 am] 
BILUNG CODE $717-01-#

[Docket NO. CP93-574-000J

Mid Louisiana Gas Co.; Application

July 21,1993.
Take notice that on July 21,1993, Mid 

Louisiana Gas Company (Mid 
Louisiana), 333 Clay Street, suite 2700, 
Houston, Texas 77002, filed in Docket 
No. CP93—574-000 an application 
pursuant to section 7(b) of the Natural 
Gas Act to abandon certain offshore 
pipeline facilities, all as more fully set 
forth in the application which is on file 
with the Commission and open to 
public inspection.

Mid Louisiana seeks authorization to 
abandon and remove a riser extending 
from a production platform located in 
the West Cameron Block 32 Field Area, 
offshore Louisiana, to the sea floor and 
abandon in place the pipeline segment 
that extends from the sea floor to an 
onshore separation plant located in 
Cameron Parish, Louisiana. Mid 
Louisiana states that the proposed 
abandonment is in the public interest 
because the reserves previously 
transported through the pipeline 
facilities have been depleted and the 
producer who owns the production 
platform intends to remove it within the 
next two or three weeks. Mid Louisiana 
indicates that abandonment in place of
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the facilities extending from the sea 
floor to- the separation plant is 
appropriate since the costs of removal of 
such facilities are anticipated to exceed' 
their selvage value. Mid Louisiana 
further states that abandonment and 
removal of the riser is necessary to 
avoid a potential navigational hazard 
that would be caused by the riser 
remaining; in place after the production 
platform is dismantled!.

Mid Louisiana requests that the 
Commission act on the. request on. an 
expedited basis and either grant the 
abandonment o£ all the facilities, or, in 
the alternative, permit the removal of 
the riser concurrent with the producer’s 
removal of the production platform in 
order to avoid the creation of the 
navigational hazard.

Any person desiring to-be heard or to 
make any protest with reference to said 
application should ore or before August
2,1993, file with the Fédéral Energy 
Regulatory Commission, Washington,
DC 20426, a motion to intervene or a 
protest in accordance with the. 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and die Regulations 
under the Natural Gas Act (18 CFR 
157.10). AIL protests fried with the 
Commission will be. considered by it in 
determining the appropriate action to be 
■taken but will not serve to make the 
protestants parties tothe proceeding.
Any person wishing to became a party 
ta a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene ire accordance with 
the Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by sections 7 and 15. of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure,, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the* three required herein, if 
the Commission on its own review of 
the matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing writ be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be

unnecessary for Mid Louisiana to 
appear or be represented at the hearing. 
Lois D. Cashed,
Secretary.
IFR Doc. 93-17842 Filed 7-26-93; 8:45 amf
BILLING CODE 6717-01-*»

[Docket No. RP93-36-OOQ1

Natural Gas Pipeline Company of 
America; Informal Settlement 
Conference

July 21 „1993.
Take, notice that an informal 

settlement conference will be convened: 
in this proceeding on Friday, Jiify 3(7, 
1993, at 10 a.m.„ at the offices of the 
Federal Energy Regulatory Commission , 
810 First Street, NW., Washington, DC, 
for the purpose- o f  exploring the possible 
settlement of the above-referenced 
docket.

Any party, as. defined by 1ft CFR 
385.102(c), or any participant as defined 
in 18 CFR 385.102(h), is invited to) 
attend. Persons wishing to become a 
party must- move to intervene and 
receive infervenar status pursuant to the 
Commission’s regulations (18 CFR 
385.Z14JL

For additional information, contact 
David R. Chin at (202) 2GA-0917 or John 
P. Roddy at (202) 20M 176*.
Lois D. Cashel t.
Secretary.
[FR Doc. 93-17795 Filed 7-26-93; 8i4S am) 
BILLING CODE «717-01-M

[Docket No. TM93-2-6-001)

Sea Robin Pipeline Co., Notice of 
Report of Refunds

July 21,1993.
Take notice that Sea Robin, PipeKne 

Company (Sea Robin} on April 3(7,1993, 
tendered* for fifing with the Federal 
Energy Regulatory Commission 
(Commission) its Refund Report made 
in accordance with the Commission’s 
order issued March 18,199-3’, ire Docket 
No. TM 93-2-6 accepting its annual 
reconciliation filing. The annua! 
reconci liatfore filing was made to 
reconcil'd Sea Robin’scredit balance for 
noncash consideration recovered under 
supplier take-or-pay settlement 
agreements with- actual expenditures 
made by Sea Robin to settle take-or-pay 
claims.

Sea Robin states that on April 30-, 
1993, it refunded $120», 155 to Southern 
Natural Gas Company and $119,554 to 
United Gas Pipe Line Company, berth 
indutfihe interest.

Sea Robin states that it mailed copies 
of the fifing tea l! interested parties;

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capito! Street, NE., 
Washington,; DC 20426,, ire accordance 
with Rule 211 of the Commission’s 
Rules of Practice and Procedure 18 CFR
385.211. All such protests should be 
filed on or before July 28,1993. Protests 
wi 11 be considered by the Commission 
in determining the appropriate action to 
be taken, hut will not serve to* make 
protestants parties tothe proceeding, 
Copies of this filing are on file with the 
Commission, and are available for public 
inspection.
Lois D. Cashed,
Secretary.
IFR DOc. 93-17796 Piled 7-26r-93; 6:45 am) 
BILLING CODE «717-01-M

[Docket NO. EF93-4191-000]

United States Department; of Energy— 
Western Area Power Administration 
(Pacific Northwest-—Pacific Southwest 
Intertie Project); Notice o f Filing

July 21,1993.

Take notice that on July 16,1993 the 
Acting Assistant Secretary of Energy for 
Energy Efficiency and Renewable 
Energy filed on behalf of the Western 
Area Power Administration rates for 
firm and nonfirm transmission service 
from the Pacific Northwest-Pacific 
Southwest Intertie Project. The Acting 
Assistant Secretary stated that he had 
confirmed and approved these rates on 
an interim basis by order of Iuly 14,
1993, to be effective on August 1,1993.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capital Street, NE1, Washington, 
DC 29426, in accordance with Rules 211 
and 214 of the Comnrission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions 
or protests should be filed on or before 
August 6:, 1993. Protests will be 
considered by the Commission in 
determining the appropriate action, tobe 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashed,
Secretary.
(FR Doc. 93-17791 Filed 7-28^-93 ;8:45 am] 
BILLING CODE «717-01-M
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[Project No. 1999-004 Wisconsin]

Wisconsin Public Service Corp. 
Establishing Procedures for 
Relicensing and Deadline for 
Submission of Final Amendments

July 21,1993.
The license for the Wausau 

Hydroelectric Project No. 1999 located 
on the Wisconsin River, in Marathon 
County, Wisconsin, expires on June 30,
1995. The statutory deadline for filing 
an application for new license was June
30,1993. The project consists of a dam, 
a 284-acre reservoir, and a powerhouse 
with an installed capacity of 5.4 MW. 
An application for new license has been 
hied as follows:

Project No. Applicant Contact

P-1999-004 .... Wisconsin Mr. T. P.
Public Meinz,
Service Wisconsin
Corpora- Public
tion, 700 Service
North Corpora-
Adams, P. tion, 700
O. Box North
19002, Adams P.
Green O. Box
Bay. Wl 19002,
54307. Green 

Bay, Wl 
54307 
(414)
433-1293.

The following is an approximate 
schedule and procedures that will be 
followed in processing the application:

Date Action

October 1,1993 .. Commission notifies ap
plicant that its applica
tion has been accept
ed. The notification of 
acceptance will specify 
the need for additional 
information and the 
date any information is 
due.

November 1, Commission issues public
1993. notice of the accepted 

application establishing 
dates for filing motions 
to intervene and pro
tests.

October 1,1993 .. Commission’s deadline 
for applicant for filing a 
final amendment, if 
any, to its application.

Upon receipt of all additional 
information and the information Hied in 
response to the public notice of the 
acceptance of the application, the 
Commission will evaluate the 
application in accordance with 
applicable statutory requirements and

take appropriate action on the 
application.

Any questions concerning this notice 
should be directed to Mike Dees at 202— 
219-2807.
Lois D. Cashell,
Secretary.
[FR Doc. 93-17798 Filed 7-26-93; 8:45 am] 
BILUNG CODE «717-01-M

Office of Energy Research

Energy Research (ER) Financial 
Assistance Program Notice 93-16; 
Atmospheric Ozone, Ultraviolet-B (UV- 
B), and Aerosol Research s
AGENCY: Department of Energy (DOE). 
ACTION: Notice inviting grant 
applications.

SUMMARY: The Office of Health and 
Environmental Research (OHER) of the 
Office of Energy Research, U.S. 
Department of Energy hereby announces 
its interest in receiving applications to 
support the experimental and 
theoretical study of atmospheric ozone 
and its physical and chemical effects. A 
physical effect of primary interest 
concerns UV—B radiation at the Earth’s 
surface and its potential enhancement 
by ozone depletion. These studies are 
intended to be in support of DOE 
information needs under the National 
Energy Policy Act (Public Law 102-486) 
and will be conducted in conjunction 
with the DOE Atmospheric Chemistry 
Program (ACP).

Research under this notice will focus 
on ozone behavior and influences at 
mid-latitudes, in both the lower 
stratosphere and the remote free 
troposphere. It specifically does not 
address ozone production in polluted 
urban and regional areas nor does it 
consider ozone behavior in polar 
regions, except for influences of these 
phenomena on behavior in the mid
latitude, lower-stratosphere/free- 
troposphere domain.

This notice requests applications for 
grants to support:

(Category 1): Research to understand 
the fundamental scientific phenomena 
associated with atmospheric ozone 
formation and removal processes. Such 
fundamental studies can take the form 
of laboratory investigations, theoretical 
analyses of mechanistic behavior, or 
detailed computations of pollutant 
interactions with the physical 
environment (e.g., UV-B radiative 
transfer calculations and simulations of 
tropospheric energy-balance impacts). 
Of special interest are examinations of 
the possible catalytic/inhibition effects 
of aerosols (especially in the lower

stratosphere), and possible new 
chemical mechanisms influencing 
ozone behavior in the remote free 
troposphere.

(Category 2): Field studies of ozone 
chemistry and removal processes. Such 
studies can be conducted independently 
or can be performed cooperatively with 
major ACP field campaigns.

(Category 3): Ozone and UV-B trend 
analysis, using past and emerging data 
sets. Of special interest in this category 
are competing/compensating effects of 
other trace gases, aerosols, and clouds, 
and their obscUrance of ozone trend 
evaluations and associated UV-B 
impacts.

(Category 4): Instrument development 
for refined chemical and UV-B 
measurements, especially for 
deployment on advanced field studies. 
This category will emphasize 
development of multi-species chemical 
detectors capable of remote operation on 
unmanned high-altitude aircraft. 
Because of high performance demands, 
relatively long lead times for 
deployment of this instrumentation, of 
the order of three to five years, are 
expected. To meet the data requirements 
of the UV-B monitoring and UV-B 
effects communities, the design goal for 
UV-B instrumentation should be a 
spectral radiometer capable of 
measuring spectral irradiance with 
sufficient precision to detect UV-B 
trends of the order of 0.1 percent per 
year, over periods exceeding one 
decade. Rapid scanning is desirable.
DATES: Formal applications submitted in 
response to this notice must be received 
by 4:30 p.m. E.D.T. October 12,1993, to 
permit timely consideration for award 
in Fiscal Year 1994.
ADDRESSES: Formal applications 
referencing Program Notice 93-16 
should be forwarded to: U.S.
Department of Energy, Office of Energy 
Research, Acquisition and Assistance 
Management Division, ER-64 (GTN), 
Washington, DC 20585, ATTN: Program 
Notice 93-16. The following address 
must be used when submitting 
applications by U.S. Postal Service 
Express Mail, any commercial mail 
delivery service, or when hand carried 
by the applicant: U.S. Department of 
Energy, Office of Energy Research, 
Acquisition and Assistance 
Management Division, E R -64,19901 
Germantown Road, Germantown, MD 
20874.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael Riches, U.S. Department of 
Energy, Office of Health and 
Environmental Research, Environmental 
Sciences Division, ER-74 (GTN),
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Washington, DC 2Q5S5, telephone (301) 
903-3264.
SUPPLEMENTARYWGRMATiON: A major 
thrust of the Environmental Science 
Division in the QHER, is to- provide DOE 
with the advanced information, 
pertaining; to the atmospheric 
environment, that is required for long- 
range energy planning to fulfillment of 
the National Energy Policy Act. Over the 
past three years this thrust has heen 
coordinated under the ACP, which has 
pursued a variety of activities, including: 
theoretical studies, field measurements, 
and atmospheric-chemistry modeling. 
Although the ACP has traditionally 
focused primarily on tropospheric 
issues, more recent DOE concern 
regarding the global ozone issue has led 
to a progressive interest in stratospheric 
chemistry as well. This-interest was 
reflected by a limited ACP notice on 
atmospheric ozone,, which was 
published in toe Federal Register on 
January 13* 1993, The purpose erf the 
present notice is to broaden and expand 
the ACP’s activities in this area.

Detailed descriptions of ACP plans, 
rationale, and focus are provided to the 
documents. Cl) Overview o f  the DOE 
Atmospheric Chemistry Frogram ’s 
Ozone Project (DQE/ER-0575T), and (2) 
Atmospheric Chemistry Program,
Program Operation Plan (DOE/ER- 
0586TJ, which can be obtained on 
request from ER-74 at the above 
address The first of these documents 
gives a rationale and scope for the ozone 
component of toe ACP, which has the- 
general goal of reducing key 
uncertainties about global ozone 
changes,, to response to DOE 
requirements for energy policy analysis 
and evaluation. The second document 
provides a more general description of 
research thrusts as well; as a tentative 
schedule of ACP field campaigns (which 
address a variety of issues to addition to 
ozone).

Research conducted under this notice 
is intended to support the following 
DOE objectives (see Overview o f  the 
DOE A tm ospheric Chemistry Program’s 
Ozone Project (POE/ER-0575TJ:

1. Tmprove estim ates o f  ozone an d  
UV-B trends. This work will be done in 
coordination with the International 
Ozone Commission, the World 
Meteorological Organization,- and other 
national and international organizations 
and monitoring programs such as the 
Network for the Detection of 
Stratospheric Change. Trend estimates 
will be improved through additional 
tests and increased understanding of toe 
relevant instruments and their data- 
reduction algorithms. Also, improved 
statistical analyses of the data will

account for other properties and 
processes that influence UV-radiatton. 
and ozone amounts and distributions, 
such as changes to other atmospheric 
chemicals (from volcanic, particles to 
methane) and changes to meteorological 
fields (from clouds to stratospheric 
transport!. Both observational and 
modeling research projects are invited. 
(Categories. 1 and 3 above)

2. Im prove understanding o f  the 
chem ical an d  dynam ic processes that 
control m id-latitude, low er-stratospheric 
ozone and free-tropospheric ozone in  
regions rem ote from  m ajor air-pollution  
sources. This work will be 
accomplished through laboratory and 
atmospheric field studies, both guided 
by improved mathematical models, and 
in coordination with DOE’s 
Atmospheric Radiation Measurement 
(ARM)' Program and other national and' 
international programs. In FY 1996 it is 
anticipated that limited flight time on a 
high-altitude unmanned research 
aircraft will be available for flight 
testing of measurement equipment 
developed under this program. 
(Categpries 1, 2, and 4)

3. D evelop im proved predictions o f  
future stratospheric and tropospheric 
ozone-concentrations and th eir  
in flu en ce on  fon d  respon se to) poten tial 
clim ate changes. Work on this objective 
will use results of the process research 
addressed in Priority Objective 2 and 
will be coordinated with DOE’s 
Computer Hardware, Advanced 
Mathematics, and Model Physics 
(CHAMMP) Program , ether programs to 
the U.S. Global1 Change Research 
Program, and similar programs 
underway to other nations involved to 
the International Geosphere-Biosphere 
Program. This objective will1 emphasize 
the application  of numerical models 
that currently exist or are being 
developed in otoer programs, as 
opposed to the developm ent of such 
models within this program. (Categories 
1 ,2 , 3 , and 4)

It is anticipated that approximately 
$ 1.5M will be available for awards for 
the combined activity under Categories 
1, 2, 3, and 4 above to FY 19S4, 
contingent upon availability of 
appropriated funds. Multiple year 
funding is expected, also contingent 
upon availability of funds. The 
allocation of funds among the three 
categories will depend on the number 
and quality of applications received. 
Typical awards are $200,000 per year, 
but range between $50,000 and 
$750,000. Awards are anticipated to 
begin to March 1994.

The technical portion of the 
application should not exceed twenty- 
five (25) double-spaced pages.

Information about the development 
and submission of applications, 
eligibility, limitations, evaluation, 
selection process, and other policies and 
procedures may he found in toe 
A pplication Guide fo r  the O ffice o f  
Energy R esearch F inancial A ssistance 
Program%. TO CFR p art 605. The 
Application Guide is  available from the 
U.S. Department of Energy, Office of 
Health and Environmental Research, 
Environmental Sciences Division, ER- 
74 (GTN), Washington, DC 20585, 
Telephone requests may be made by 
calling (301) 903—4208»
The Catalog of. Federal Domestic Assistance 
Number for this Program is 81.049:

Issued in Washington, DC, on July 16,
1993.
D. D. Mayhew,
Director, Office o f Management, Office o f 
Energy Research.
[FR Doc. 93KE7879! Filed 7-26-93; 8:45 am)
BILLING CODE 6450-01-t>

Energy Research (ER) Financial 
Assistance Program Notice 93-17; 
Radon Health Effects Research

AGENCY: Department o f Energy (DOE)'.
ACTION: Notice inviting grant 
applications.

SUMMARY: The Office of Health and 
Environmental Research (OHER) of too 
Office of Energy Research,. U.S. 
Department of Energy, hereby 
announces its interest in receiving 
applications in support of the Health 
Effects and Life Sciences Research 
Divirion’s radon program. The; primary 
objecti ve of the radon program is  to 
develop toe information base necessary 
to characterize and ultimately reduce 
the health consequences of exposure to 
indoor radon. The radon program 
examines effects at all levels of biology, 
including molecular, cellular,; tissue/1 
organ, and whole animals and uses 
these findings to develop a mechanistic 
understanding of effects and to provide 
the information necessary for predicting 
risk from, exposure. The DOE is seeking 
applications that exploit recent 
technological advances and new 
information on biological mechanisms 
to understand the impacts on humans of 
exposure to low doses o f radon. 
Biologists studying Tung cancer caused 
by agents other than radon me 
encouraged to interact with the 
radiation biology community to 
addressing the specific areas of interest 
covered hy this notice. Applicants who 
receive funding will be part of the 
OHER’s coordinated, multidisciplinary 
radon programs
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While the research covered by this 
program is broad in scope, the current 
notice is only seeking applications that 
directly examine the effects of radon or 
alpha particles with similar energies. 
The specific areas of interest include: (1) 
Elucidation of cellular responses 
(alterations in gene expression) caused 
by radon exposure; (2) development of 
mathematical models of radon lung 
cancer risk that consider not only 
dosimetric and epidemiologic-type 
information but also mechanistic 
information on lung cancer 
development; and (3) investigation of 
the cellular and molecular mechanisms 
of randon-induced lung carcinogenesis.
PREAPPUCATION INFORMATION: In 
accordance with 10 CFR 600.10(d)(2), 
potential applicants are strongly 
encouraged to first submit a brief 
preapplication that consists of two to 
three pages of narrative describing the 
research project objectives and method 
of accomplishment. Preapplications will 
be reviewed relative to the scope and 
the research objectives of the 
Department of Energy’s Health Effects 
Research Division radon program. 
Preapplications referencing Program 
Notice 93—17 should be received by 
September 3,1993, and sent to the 
following address: Dr. David 
Thomassen, Office of Health and 
Environmental Research, ER-72, Office 
of Energy Research, U.S. Department of 
Energy (GTN), Washington, DC 20585, 
301-903-5037, FAX 301-903-8521. 
Telephone and FAX numbers are 
required to be part of a preapplication.
A response to die preapplications 
discussing the potential programmatic 
relevance of a formal application will be 
communicated within 30 days of 
receipt.
DATES: Formal applications requested 
under this notice must be received by 
4:30 p.m. E.S.T., December 3,1993, to 
be accepted for a January 1994 review 
and to permit timely consideration for 
award by March 1994.
ADDRESSES: Formal applications 
referencing Program Notice 93-17 
should be forwarded to: U.S.
Department of Energy (GTN), Office of 
Energy Research, Acquisition and 
Assistance Management Division, ER- 
64, Washington, DC 20585, ATTN: 
Program Notice 93-17. The following 
address must be used when submitting 
applications by U.S. Postal Service 
Express Mail, any commercial mail 
delivery service, or when hand carried 
by the applicant: U.S. Department of 
Energy, Office of Energy Research, 
Acquisition and Assistance 
Management Division, 19901

Germantown Road, Germantown, MD 
20874.
FOR FURTHER INFORMATION CONTACT:
Dr. David Thomassen, Office of Health 
and Environmental Research, Health 
Effects and Life Sciences Research 
Division, ER-72, U.S. Department of 
Energy (GTN), Washington, DC 20585, 
telephone 301-903-9817. 
SUPPLEMENTARY INFORMATION: The most 
frequent radiation exposures for the 
general population are low dose and 
low-dose rate exposures to randon. The 
basic hypothesis of risk assessors is that 
the frequency of low-level radiation 
effects increases as a linear, 
nonthreshold function with dose. The 
DOE is particularly interested in 
research that will test this hypothesis at 
levels of <10 cGy. Studies that involve 
the development of novel cellular and 
molecular approaches to examine the 
biological effects of low dose (<10 cGy) 
and low-dose rate radon exposures, and/ 
or collaborations with personnel at DOE 
National Laboratories having unique 
resources and capabilities for radon 
exposure and measurements are 
encouraged and will receive special 
consideration.

This notice is inviting applications for 
identifying and characterizing gene 
products that appear or disappear in 
response to damage by radon. Such 
studies would also increase our 
understanding of the basic mechanism 
by which radon-induced damage is 
processed, repaired, and/or misrepaired. 
Ongoing research has identified a 
number of genes that are induced in 
human cells following their exposure to 
X-rays. The levels of increased 
expression of X-ray induced proteins 
varies greatly depending on dose and 
time after exposure. Characterization of 
unique and/or dose related alterations 
in protein expression of radon exposed 
cells could have important implications 
for developing new and specific 
biomarkers of exposure, susceptibility, 
and effects. The DOE would also be very 
interested in studies to develop 
biomarkers of radon exposures or effects 
using highly exposed human 
populations (e.g., uranium miners).

The notice is also inviting 
applications that elucidate those radon: 
mediated molecular, cellular, genetic, 
and epigenetic events that lead to lung 
cancer. Carcinogenesis is a multistep 
process involving the amplification of 
and selection for cells that have 
accumulated genetic changes enabling 
them to form tumors and metastasize. 
Understanding the nature and origin of 
specific genetic changes required for 
malignancy will improve the estimation 
of specific carcinogenic risks associated

with exposures to radon. For example, 
individuals at increased risk for 
development of cáncer, due to their 
inheritance of predisposing genetic 
changes may be at greater risk for radon- 
induced cancer depending on the basis 
of their overall increase in cancer 
susceptibility. In addition, an 
understanding at the mechanistic level 
of the role of confounding factors, e.g., 
cigarette smoke and other co-pollutants, 
radiation dose and dose rate, in the 
development of radon-induced cancer, 
may clarify the cancer risk from 
exposures to radon received under 
different conditions.

It is anticipated that approximately 
$1M will be available for new awards 
contingent upon availability of 
appropriated funds. Multiple year 
funding is expected, also contingent on 
availability of funds. Typical health 
Effects and Life Sciences Research 
Division awards are $150,000 per year, 
but range between $50,000 and 
$250,000.

Information about development and 
submission of applications, eligibility, 
limitations, evaluation, and selection 
processes, and other policies and 
procedures may be found in the 
Application Guide for the Office of 
Energy Research Financial Assistance 
Program and 10 CFR part 605. The 
Office of Energy Research (ER), as part 
of its grant regulations, requires at 10 
CFR 605.11(b) that a grantee funded by 
ER and performing research involving 
recombinant DNA molecules and/or 
organisms and viruses containing 
recombinant DNA molecules shall 
comply with the National Institutes of 
Health “Guidelines for Research 
Involving Recombinant DNA 
Molecules” (51 FR 16958, May 7,1986), 
or such later revision of those guidelines 
as may be published in the Federal 
Register. The Application Guide is 
available from the U.S. Department of 
Energy (GTN), Office of Health and 
Environmental Research, Health Effects 
and Life Sciences Research Division, 
ER-72, Washington, DC 20585. 
Telephone requests may be made by 
calling 301-903-5037.

The Catalog of Federal Domestic • 
Assistance number for this program is 81.049

Issued in Washington, DC on July 16,1993.
D. D. Mayhew,
Director, O ffice o f M anagement, O ffice o f 
Energy R esearch.
[FR Doc. 93-17880 Filed 7-26-93; 8:45 am]
BILUNG CODE W50-01-P
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ENVIRONMENTAL PROTECTION 
AGENCY
[F R L -4 6 8 1 -7 ]

Agency Information Collection 
Activities Under OMB Review
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: N o t ic e .

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C.
3501 et seq .), this notice announces that 
the Information Collection Requests 
(ICR) abstracted below have been 
forwarded to the Office of Management 
and Budget (OMB) for review and 
comment. The ICRs describe the nature 
of the information collection and its 
expected cost and burden.
DATES: Comments must be submitted on 
or before August 26,1993.
FOR FURTHER INFORMATION OR A COPY OF 
THE ICR CONTACT: Sandy Farmer at EPA, 
(202) 260-2740.
SUPPLEMENTARY INFORMATION:

Office of Solid Waste and Emergency 
Response

Title: Part B Permit Application,
Permit Modifications, and Special 
Permits (ICR No. 1573.04; OMB No. 
2050-0009). This is a renewal of a 
currently approved ICR.

Abstract: This ICR is a comprehensive 
presentation of the information 
collection activities for owners and 
operators of hazardous waste treatment, 
storage, and disposal facilities (TSDFs) 
submitting applications for a Part B 
permit or permit modification, as 
provided in 40 CFR parts 264 and 270, 
and details the requirements for: 
demonstrations for exemptions from 
permit requirements, the Part B permit 
application, and permit modifications 
and special permits.

Applicants must respond to a variety 
of general reporting and recordkeeping 
requirements, including record 
retention, notice of changes, notice of 
health threat, etc. EPA will use this 
information to: (1) Issue permits, (2) 
substantiate information that has been 
submitted in the permit, (3) assure that 
facilities are in compliance with the 
conditions of their permits, and (4) 
identify instances where permits need 
to be revised to accommodate new 
situations.

EPA is submitting this ICR for 
renewal without substantive change to 
the information collection activities, but 
with a complete re-evaluation of the 
burden estimates. In developing the new 
burden estimates, EPA invited regional 
and state permit writers to participate in

an intensive evaluation of the burden 
associated with the activities detailed in 
this ICR. As a result, the burden 
estimates for both respondent and EPA 
activities have been significantly 
revised. Also, burden estimates for legal 
review and counsel have been included 
as well. Respondent cost estimates were 
revised using Department of Labor 
statistics, a five percent per annum 
increase for inflation, and an overhead 
rate of 2.0. Estimates for the number of 
respondents are based on data from the 
RCRIS database (the National program 
management and inventory system of 
RCRA regulated handlers) and the 
permit writers’ experiences.

Additionally, information collection 
activities in several approved ICRs were 
consolidated in this base ICR. 
Specifically, portions of the Liner and 
Leak Detection ICR (EPA No. 995; OMB 
No. 2050-0007) and the Wood 
Preserving ICR (EPA No. 1579; OMB No. 
2050-0115) were consolidated into this 
ICR. Also, this ICR incorporates the new 
set of regulated units covered in the 
Land Disposal Restrictions for Newly 
Listed Wastes and Hazardous Debris ICR 
(EPA No. 1442; OMB No. 2050-0085) in 
the burden estimates. Finally, this 
renewal more thoroughly details the 
information collection activities covered 
by this ICR.

Burden Statem ent: The public 
reporting and recordkeeping burden for 
this collection is estimated to average 43 
hours per response and includes all 
aspects of the information collection, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering ana maintaining the 
data needed, and completing and 
reviewing the collection of information.

Respondents: Owners and operators 
of hazardous waste TSDFs.

Estim ated Number o f R espondents:
4,500.

Estim ated Number o f R esponses Per 
Respondent: 1.

Estim ated Total Annual Burden on  
Respondents: 198,226 hours.

Frequency o f  C ollection: On occasion. 
The Office of Solid Waste strongly 

encourages public comments regarding 
the burden estimate, or any other aspect 
of this collection of information, 
including suggestions for reducing the 
burden. Please send comments to:
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 
Branch (PM-223Y), 40 1 M Street,
SW., Washington, DC 20460. 

and
Jonathan Gledhill, Office of 

Management and Budget, Office of 
Information and Regulatory Affairs, 
725 17th Street, NW„ Washington, DC 
20503.

Title: Hazardous Waste Specific Unit 
Requirements and Special Waste 
Processes and Types (ICR No. 1572.03; 
OMB No. 2050-0050). This is a renewal 
of a currently approved ICR.

A bstract: This ICR is a comprehensive 
presentation of the information 
collection activities related to specific 
unit requirements and special waste 
processes and types, as provided in 40 
CFR parts 261, 264, 265, and 266, for 
owners/operators of facilities that treat, 
store, or dispose of hazardous wastes in 
tank systems, surface impoundments, 
waste piles, land treatment, landfills, 
incinerators, thermal treatment units, 
chemical, physical and biological 
treatment units, unit process vents, 
miscellaneous units, and specific 
hazardous waste recovery/recycling 
facilities.

Owners and operators of hazardous 
waste treatment, storage, and disposal 
facilities (TSDFs) must collect, record, 
and in some cases report to EPA. 
Activities include: demonstrations for 
exemptions and variances, system 
assessments and certifications, leak tests 
and inspections, repair certifications, 
design and operating requirements, 
waste management plans, certifications 
of closure, monitoring and inspection 
data, and reporting releases and 
information pertinent to releases. 
Recordkeeping requirements include 
maintaining records on the types of 
wastes treated, stored, or disposed; 
operating methods; location, design, and 
construction of facilities; contingency 
plans; and maintenance of facilities.

EPA uses the information for a variety 
of inspection, enforcement, and tracking 

oses.
A is submitting this ICR for 

renewal without substantive change to 
the information collection activities, but 
with a complete re-evaluation of the 
burden estimates. In developing the new 
burden estimates, EPA invited regional 
and state permit writers to participate in 
an intensive evaluation of the burden 
associated with the activities detailed in 
this ICR. As a result, the burden 
estimates for both respondent and EPA 
activities have been significantly 
revised. Also, burden estimates for legal 
review and counsel have been included 
as well. Respondent cost estimates were 
revised using Department of Labor 
statistics, a five percent per annum 
increase for inflation, and an overhead 
rate of 2.0. Estimates for the number of 
respondents are based on data from the 
RCRIS database (the National program 
management and inventory system of 
RCRA regulated handlers) and the 
permit writers’ experiences.

Additionally, information collection 
activities in several approved ICRs were
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consolidated in this base ÏÉ3L 
Specifically, portions of the Liner and 
Leak Detection ICR (EPA No. 995; OMB 
No. 2050-0007) and the Wood 
Preserving ICR (EPA No. 1579; OMB No. 
2050-0115) were consolidated into this 
ICR. Also, this ICR incorporates the new 
set of regulated units covered in the 
Land Disposal Restrictions for Newly 
Listed Wastes and Hazardous Debris ICR 
(EPA No. 1442; OMB No. 2050-0085) in 
the burden estimates. Finally, this 
renewal more thoroughly details the 
information collection activities covered 
by tins ICR.

Burden Statem ent: The public 
reporting and recordkeeping burden for 
this collection is estimated to average 
67.4 hours per response, including the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data , 
needed, and completing and reviewing 
the collection of information.

R espondents: Owners and operators 
of hazardous waste treatment, storage 
and disposal facilities.

Estim ated N um ber o f  R espondents:
4,500.

Estim ated N um ber o f  R esponses Per 
R espondent: 1.

Estim ated Total Annual Burden on 
R espondents: 303,171 hours.

Frequency o f  C ollection : On occasion. 
The Office of Solid Waste strongly 

encourages public comments regarding 
the burden estimate, or any other aspect 
of this collection of information, 
including suggestions for reducing the 
burden. Please send comments to:
Sandy Fanner, U.S. Environmental 

Protection Agency, Information Policy 
Branch (PM.-223Y), 401 M Street,
SW.f Washington, DC 20460. 

and
Jonathan Gledhill, Office of 

Management and Budget, Office of 
Information and Regulatory Affairs, 
725 17th Street, NW„ Washington, DC 
20503,
Title: General Hazardous Waste 

Facility Standards (ICR No. 1571.04; 
OMB No. 2050-0120). This is a renewal 
of a currently approved collection.

A bstract: This ICR is a comprehensive 
presentation of the information 
collection activities for hazardous waste 
treatment, storage, and disposal 
facilities (TSDFs), as provided in 40 
CFR parts 264,265 and 270. Owners or 
operators of hazardous waste facilities 
must colled, record, and in some cases 
report data to EPA. Activities include: 
developing and implementing a written 
waste analysis plan for wastes received; 
recording facility inspections; 
documenting compliance with required 
precautions to prevent reactions for

ignitable, reactive or incompatible 
wastes; maintaining a written operating 
record with information on general 
facility operating practices; submitting 
copies of records of waste disposal 
locations and quantities; preparing and 
maintaining contingency plans; 
submitting emergency reports whenever 
an imminent or actual emergency 
situation occurs; and developing and 
maintaining closure and post-closure 
plans, amending plans when 
appropriate and submitting to EPA 
closure certifications and post-closure 
notices. Owners or operators are also 
required to establish financial assurance 
mechanisms for closure, post-closure 
care, and liability for thim-party bodily 
injury or property damage; to provide 
initial cost estimates and subsequent 
updates of those estimates for closure 
and post-closure care; and to provide 
EPA with evidence of the established 
financial mechanisms.

Recordkeeping requirements for 
owners or operators of hazardous waste 
facilities include maintaining records of 
all hazardous wastes handled; copies of 
waste disposal locations and quantities; 
operating methods; techniques and 
practices for treatment, storage, or 
disposal of hazardous waste; 
contingency plans; financial 
requirements; personnel training 
documents; and location, design, and 
construction of facilities.

EPA is submitting this ICR for 
renewal without substantive change to 
the information collection activities, but 
with a complete re-evaluation of the 
burden estimates. In developing the new 
burden estimates, EPA invited regional 
and state permit writers to participate in 
an intensive evaluation of the burden 
associated with the activities detailed in 
this ICR. As a result, the burden 
estimates for both respondent mid EPA 
activities have been significantly 
revised. Also, burden estimates for legal 
review and counsel have been included 
as well. Respondent cost estimates were 
revised using Department of Labor 
statistics, a five percent per annum 
increase for inflation, and an overhead 
rate of 2.9. Estimates for the number of 
respondents are based on data from the 
RCR1S database (the National program 
management and inventory system of 
RCRA regulated handlers) and the 
permit writers* experiences.

Additionally, information collection 
activities in several approved ICRs were 
consolidated in this base ICR. 
Specifically, portions of the Liner and 
Leak Detection ICR (EPA No.995; OMB 
No. 2050-0007) and the Wood 
Preserving ICR (EPA No. 1579; OMB No. 
2050-0115) were consolidated into this 
ICR. Also, this ICR incorporates the new

set of regulated units covered in the 
Land Disposal Restrictions for Newly 
Listed Wastès and Hazardous Debris ICR 
(EPA No. 1442; OMB No. 2050-0085) in 
the burden estimates. Finally, this 
renewal more thoroughly details the 
information collection activities covered 
by this ICR.

Burden Statem ent: The public 
reporting burden for this collection is 
estimated to average 171 hours per 
response and includes all aspects of the 
information collection, including the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. The 
estimated annual recordkeeping burden 
is 111 hours per recordkeeper.

R espondents: Owners and operators 
of TSDFs.

Estim ated Number o f  Respondents:
4,500.

Estim ated Number o f  R esponses Per 
Respondent: 1.

Estim ated Total A nnual Burden on 
R espondents: 1,270,488 hours. 

Frequency o f C ollection: On occasion. 
The Office of Solid Waste strongly 

encourages public comments regarding 
the burden estimate, or any other aspect 
of this collection of information, 
including suggestions for reducing the 
burden. Please send comments to:
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 
Branch (PM-223Y), 4 0 1 M Street,
SW„ Washington, DC 20460. 

and
Jonathan Gledhill, Office of 

Management and Budget, Office of 
Information and Regulatory Affairs, 
725 17th Street, NW„ Washington, DC 
20503.
Title: RCRA Hazardous Waste Permit 

Application and Modification, Part A 
(ICR No. 262.07; OMB No. 2050-0034). 
This is a renewal of a currently 
approved collection.

A bstractrThis ICR discusses the 
requirements for owners and operators 
of hazardous waste treatment, storage, 
and disposal facilities (TSDFs) 
submitting Part A permit applications or 
Part A permit modifications as required 
by Section 3005 of the Resource 
Conservation and Recovery Act (RCRA). 
The requirements for submitting and 
modifying a Part A permit application 
are codified at 40 CFR part 270.

The RCRA permit application asks for 
the characteristics and conditions of the 
site and of the hazardous waste 
handled. The information requested 
includes general facility information 
(name, mailing address, location), a 
description of the hazardous waste
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activity, a topographic map, and a brief 
description of die nature of business.
The application must be revised if 
certain chanees are made to a facility.

EPA uses tne information in the Part 
A permit application for a variety of 
purposes, to include: identifying the 
person(s) legally responsible for 
hazardous waste activity, determining 
which facilities require permits under 
more than one program, assessing 
potential for the facility to pollute 
nearby ground and surface waters, and 
defining the specific wastes a facility is 
legally allowed to handle for different 
purposes.

EPA is submitting this ICR for 
renewal without substantive change to 
the information collection activities, but 
with a complete re-evaluation of the 
burden estimates. In developing the new 
burden estimates, EPA invited regional 
and state permit writers to participate in 
an intensive evaluation of the burden 
associated with the activities detailed in 
this ICR. As a result, the burden 
estimates for both respondent and EPA 
activities have been significantly 
revised. Also, burden estimates for legal 
review and counsel have been included 
as well. Respondent cost estimates were 
revised using Department of Labor 
statistics, a five percent per annum 
increase for inflation, and an overhead 
rate of 2.0. Estimates for the number of 
respondents are based on data from the 
RCRIS database (the National program 
management and inventory system of 
RCRA regulated handlers) and the 
permit writers’ experiences.

Additionally, information collection 
activities in several approved ICRs were 
consolidated in this base ICR. 
Specifically, portions of the Liner and 
Leak Detection ICR (EPA No. 995; OMB 
No. 2050-0007) and the Wood 
Preserving ICR (EPA No. 1579; OMB No. 
2050-0115) were consolidated into this 
ICR. Also, this ICR incorporates the new 
set of regulated units covered in the 
Land Disposal Restrictions for Newly 
Listed Wastes and Hazardous Debris ICR 
(EPA No. 1442; OMB No. 2050-0085) in 
the burden estimates. Finally, this 
renewal more thoroughly details the 
information collection activities covered 
by this ICR.

Burden Statem ent: The public 
reporting burden for this collection is 
estimated to average 36 hours per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information.

Respondents: Owners and operators 
of hazardous waste treatment, storage, 
and disposal facilities.

Estim ated Number o f Respondents: 
120 .

Estim ated Number o f R esponses Per 
Respondent: 1.

Estim ated Total Annual Burden on 
Respondents: 4,327hours.

Frequency o f C ollection: One-time per 
permit application.

The Office of Solid Waste strongly 
encourages public comments regarding 
the burden estimate, or any other aspect 
of this collection of information, 
including suggestions for reducing the 
burden. Please send comments to:
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 
Branch (PM-223Y), 401 M Street,
SW.. Washington, DC 20460. 

and
Jonathan Gledhill, Office of 

Management and Budget, Office of 
Information and Regulatory Affairs, 
725 17th Street, NW., Washington, DC 
20503.
Title: Notification of Hazardous Waste 

Activity (ICR No. 261.11; OMB No. 
2050-0028). This is a renewal of a 
currently approved collection.

Abstract: Any person generating, 
transporting, and/or operating a facility 
for storage, treatment, or disposal of 
hazardous waste must file a notification 
form with EPA (or an authorized State). 
The information requested includes the 
location and general description of 
hazardous waste activity. EPA uses the 
information for a variety of inspection, 
enforcement, and tracking purposes.

EPA is submitting this ICR for 
renewal without substantive change to 
the information collection activities, but 
with a complete re-evaluation of the 
burden estimates. In developing the new 
burden estimates, EPA invited regional 
and state permit writers to participate in 
an intensive evaluation of the burden 
associated with the activities in this 
ICR. As a result, the burden estimates 
for both respondent and EPA activities 
have been significantly revised. Also, 
burden estimates for legal review and 
counsel have been included as well. 
Respondent cost estimates were revised 
using Department of Labor statistics, a 
five percent per annum increase for 
inflation, and an overhead rate of 2.0. 
Estimates for the number of respondents 
are based on data from the RCRIS 
database (the National program 
management and inventory system of 
RCRA regulated handlers) and the 
permit writers’ experiences.

Burden Statem ent: The public 
reporting burden for this collection is 
estimated to average 4.1 hours per 
response and includes all aspects of the 
information collection including the 
time for reviewing instructions,

searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collecti on of information.

R espondents: Owners and operators 
of facilities that handle RCRA regulated 
waste.

Estim ated Number o f R espondents:
46,000.

Estim ated Number o f R esponses Per 
R espondent: 1.

Estim ated Total Annual Burden on 
R espondents: 188,600 hours.

Frequency o f C ollection: On occasion. 
The Office of Solid Waste strongly 

encourages public comments regarding 
the burden estimate, or any other aspect 
of this collection of information, 
including suggestions for reducing the 
burden. Please send comments to:
Sandy Farmer, U.S. Environmental 

Protection Agency, Information Policy 
Branch (PM-223Y), 401 iW Street,
SW.,Washington, DC 20460. 

and
Jonathan Gledhill, Office of 

Management and Budget, Office of 
Information and Regulatory Affairs, 
725 17th Street, NW., Washington, DC 
20503.
Dated: July 21,1993.

David Schwarz,
Acting Director, Regulatory M anagement 
Division.
(FR Doc. 93-17870 Filed 7-26-93; 8:45 am] 
BILLING CODE 6560-50-f

[FRL-4683-1]

Underground Injection Control 
Program, Hazardous Waste Disposal 
Injection Restrictions; Petition for 
Exemption—Class I Hazardous Waste 
Injection; American Cyanamid

AGENCY: Environmental Protection 
Agency.
ACTION: Notice of final decision on 
petition modification.

SUMMARY: Notice is hereby given that a 
modification to an exemption to the 
land disposal restrictions under the 
1984 Hazardous and Solid Waste 
Amendments to the Resource 
Conservation and Recovery Act has 
been granted to American Cyanamid, for 
the Class I injection wells located at 
Westwego, Louisiana. As required by 40 
CFR part 148, the company has 
adequately demonstrated to the 
satisfaction of the Environmental 
Protection Agency by petition and 
supporting documentation that, to a 
reasonable degree of certainty, there will 
be no migration of hazardous 
constituents from the injection zone for 
as long as the waste remains hazardous.
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This final decision allows the 
underground infection by American 
Cyanamid, of the specific restricted 
hazardous waste identified in the 
modified petition, into the Class ! 
hazardous waste injection wells at the 
Westwego, Louisiana facility 
specifically identified in the petition, 
for as. long as the basis for granting an 
approval of this petition remains valid, 
under provisions of 40 CFR 148.24. As 
required by 40 CFR 124.10, a public 
notice was issued May 11,1998. The 
public comment period ended on June
28.1993. No public comments were 
received during the public comment 
period. This decision constitutes final 
Agency action, and there is no 
Administrative appeal.
DATES: This action is effective as of July
19.1993.
ADDRESSES: Copies of the modified 
petition and @M pertinent information 
relating thereto are on file at the 
following location: Environmental 
Protection Agency, Region 6, Water 
Management Division, Water Supply 
Branch (6W-SU1.1445 Ross Avenue, 
Dellas, Texas 75202-2733.
FOR FURTHER INFORMATION CONTACT: M ac
A. Weaver, Chief UIC State Programs. 
EPA—Region 6, telephone f214j 655- 
7160.
Myron O. Knudson,
Director, W ater M anagem ent Division (6W). 
[FR Doc. 93-17869 Filed 7-26-93; 8:45 amf
BILLING CODE «665-50-P

[FRL-4682-9J

No-Migratlon Variance From Land 
Disposal Restrictions for Exxon 
Company» U.S.A., Billings, Montana 
New South Land Treatment Unit
AGENCY: Ehvironmental Protection 
Agency.
ACTION: Final no-migration variance.

SUMMARY: The Environmental Protection 
Agency (EPA or Agency) is granting a 
no-migration variance to Exxon 
Company U.S. A. (Exxon). This variance 
allows Exxon to place specific untreated 
hazardous wastes, subject to the land 
disposal restrictions of the Resource 
Conservation and Recovery Act fRCRA), 
in the New South Land Treatment Unit 
(NSLTUJ at its Billings, Montana 
refinery. Exxon submitted a petition to 
EPA, in July 1989, under 40 CFR 268.6 
requesting a no-migration variance from 
the RCRA land disposal treatment 
standards on the grounds that treatment 
was unnecessary to protect human 
health and the environment because 
there would be no migration of 
hazardous constituents from the land

disposal unit. After a review of Exxon’s 
petition and supporting information and 
the public comments recei ved on the 
proposal, EPA has concluded that 
Exxon has demonstrated, to a reasonable 
degree of certainty, that there will be no 
migration of hazardous constituents out 
of the NSLTU for as long as the wastes 
remain hazardous. The Agency is 
placing certain conditions on the 
variance. The variance expires on 
October 18,1998.
EFFECTIVE DATE: July 27,1993.
ADDRESSES: The RCRA regulatory 
docket for this notice (F—92—NEBP— 
FFFFFJ is located at the U.S. 
Environmental Protection Agency 
(Room M2427), 401 M Street SW., 
Washington, DC 20460, and is available 
for viewing from 9 a.m. to 4 p.m.,
Monday through Friday, except on 
Federal holidays. Call (202) 269-9327 
for appointments. Up to 100 pages may 
be copied free of charge from any one 
regulatory docket. Additional copies are 
$0.15 per page.

Two additional copies of the record 
supporting this notice are available to 
the public in Montana. One copy is 
located at the Parmly Library at 510 
North Broadway, Billings, Montana and 
is available for public review during 
regular library hours. The other copy is 
available in Helena, Montana at the EPA 
Region VUI, Montana Operations Office, 
Federal Building, 301 South Park. The 
public may make arrangements to view 
the documents in Helena by calling 
Stephanie Wallace at (406) 449—5414. 
This docket is available for inspection 
from 8 a.m. to 4 p.m., Monday through 
Friday, except Federal holidays.
FDR FURTHER INFORMATION CONTACT: 
General questions about the regulatory 
requirements under RCRA should be 
directed to the RCRA/Superfund 
Hotline at (800) 424-9346 toll free or at 
(703) 920-9810 in the Washington, DC 
area. Specific questions about the1 issues 
discussed in this notice should be 
directed to Athena Rodbell, Office of 
Solid Waste (5303W), U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460, at 
(7031308-8647.
SUPPLEMENTARY INFORMATION:

I. Background
A. BCR A Land D isposal Restrictions: 
No-Migration Variances

The Hazardous and Solid Waste 
Amendments (HSWA) of 1984, which 
amended the Resource Conservation 
and Recovery Act (RCRA, 3001 et se§.):, 
impose substantial new requirements on 
the land disposal of hazardous waste. In 
particular. HSWA prohibits the

continu«! land disposal of hazardous 
wastes, unless either (1) the wastes meet' 
treatment standards specified by EPA 
before land disposal occurs, or (2) a 
demonstration is made to EPA that 
"there will be no migration of hazardous 
constituents from the disposal unit for 
as long as the wastes remain hazardous'’ 
(42 U.S.C. 3004(d)(1), (e)(1) and (g)(5)). 
(A positive determination under this 
authority is referred to as a "no- 
migration" variance.) Exxon has chosen 
to comply with the land disposal 
restrictions for certain wastes at its 
Billings, Montana refinery by applying 
for a no-migration variance. Today's 
notice approves, with conditions, 
Exxon's petition for a no-migration 
variance for the New South Land 
Treatment Unit.

HSWA provides for a schedule 
according to which specific wastes 
become subject to the land disposal 
restrictions (LDR). In the case of certain 
petroleum refining wastes (EPA 
Hazardous Waste Nos. K048-K052) the 
restrictions went into effect on 
Novembers, 1990 (55 FR 22520, June 1. 
1990). As of that date, K048-K052 
wastes that have not been treated to 
EPA-specified treatment standards may 
not be placed in a land disposal unit, 
unless EPA grants a no-mrgration 
variance specific to that waste and that 
unit In the case of hazardous wastes 
listed after enactment of HSWA, EPA is 
required to make an LDR determination 
within six months after the listing is 
promulgated (RCRA 3004(g)(4)). 
Treatment standards for organic 
Toxicity Characteristic (TC) wastes are 
expected to be promulgated in 1993.

The Agency first prpmulgated no- 
migration standards for land disposal 
units, other than underground injection 
wells, on November 7*1986 (51 FR 
40572).* These regulations (40 CFR 
268.6) codify the statutory standards, 
specify information to be included in a 
variance petition, and establish 
procedures for granting or denying a 
variance. EPA amended the regulations 
on August 17* 1988 (53 FR 31138) to 
add further procedural requirements 
and standards. EPA recently proposed 
further amendments on August 11, 
1992, including a generic definition of 
“no-migration*" for land disposal units 
other than underground injection wells 
(57 FR 35940). In conjunction with this 
proposal* EPA developed the document 
"No-Migration Variances to the 
Hazardous Waste Land Disposal 
Prohibitions: A Guidance Manual for

i On July. 2 6 .1988 . the Agency promulgated 
standards under 4 0  C FR  1 4 8  for no-migration 
variances for underground injection wells (53 FR 
28122).
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Petitioners" (Draft), July 1992. This draft 
guidance manual has been used by 
Exxon and other companies in 
developing no-migration petitions. 
Copies of the guidance manual can be 
obtained from the National Technical 
Information Service (NTIS) U.S. 
Department of Commerce, Springfield, 
VA 22161, at (703) 487-4600; No 
Migration Guidance (NTIS #PB 92-207 
695). It is also available in the docket for 
this rulemaking.

To date, EPA has received 31 no
migration petitions submitted in 
accordance with 40 CFR 268.6. Today’s 
notice is the Agency’s first decision on 
a no-migration petition under 40 CFR
268.6 wnich addresses disposal of 
petroleum refinery wastes in a land 
treatment unit. (On November 14,1990, 
the Agency approved a conditional 
variance to allow temporary placement 
of mixed radioactive and hazardous 
waste in the Department of Energy’s 
Waste Isolation Pilot Plant (WIPP), a 
Subpart X unit (an underground 
repository), near Carlsbad, New Mexico 
(55 FR 47700).) Of the other 40 CFR
268.6 petitions, which primarily address 
land treatment operations, 18 have been 
withdrawn. In addition, one petition 
was dismissed for lack of an adequate 
ground-water monitoring system. The 
remainder are currently under Agency 
review.
B. New South Land Treatm ent Unit 
(NSLTU)

Today’s notice addresses the disposal 
of certain hazardous petroleum refinery 
wastes (Slop Oil Emulsion Solids 
(K049), API Separator Sludge (K051), 
and TC Contaminated Soils) at the New 
South Land Treatment Unit (NSLTU) 
located on Exxon refinery property in 
Billings, Montana. The Montana 
Department of Health and 
Environmental Sciences (DHES) issued 
a hazardous waste permit for this 
facility in October 1988 for the disposal 
of hazardous wastes at the NSLTU for a 
period of ten years. Only hazardous and 
solid wastes generated on-site will be 
disposed of at the NSLTU. The NSLTU 
covers an area of approximately 6.1 
hectares and is expected to be in 
operation until the year 2013.
II. Exxon Petition and EPA Proposed 
Determination

On July 31,1989, Exxon submitted a 
no-migration petition to EPA for the 
NSLTU to allow it to continue the land 
treatment of restricted hazardous wastes 
generated at its Billings Refinery. Since 
then, in response to requests by EPA, 
Exxon has provided supplemental 
information in the form of attachments 
end letters. Together, the original

petition and the supplemental 
documents are referred to as "the 
petition” throughout this notice and are 
located in the RCRA regulatory docket 
for today’s notice. Exxon’s petition 
included the following components: (a) 
Facility description, (b) site 
characterization, (c) waste 
characterization, (d) discussion of waste 
mobility, (e) fate and transport 
modeling, (f) air pathway assessment,
(g) human-health and environmental 
risk assessment, (h) monitoring 
program, and (i) uncertainty analysis.

Chi March 26,1992, after extensive 
review and evaluation of Exxon’s no
migration petition, EPA proposed in the 
Federal Register to grant a no-migration 
variance to Exxon, pursuant to 40 CFR 
268.6, which would allow Exxon to 
resume land disposal of EPA Hazardous 
Waste Nos. K049 (Slop Oil Emulsion 
Solids) and K051 (API Separator Sludge) 
at the NSLTU dependent upon certain 
conditions (57 FR 10478). Also, the 
proposal covered D018 (TC- 
contaminated soils) once land disposal 
treatment standards were promulgated 
for them. Specifically, EPA proposed 
that Exxon (1) comply with its Montana 
state permit conditions with respect to 
waste characterization and ground- 
water, soil, and soil-pore liquid 
monitoring, (2) provide additional 
characterization data on TC-hazardous 
tank bottoms and the non-hazardous 
wastestreams as those wastes are 
generated, (3) conduct air monitoring to 
confirm the conservatism of the 
predictive modeling, and (4) install a 
vehicle decontamination facility (57 FR 
10490).

On May 14,1992, as a result of public 
comment, the Agency extended the 
public comment period until June 10, 
1992 (57 FR 20683). The comment 
period was extended, at the 
commenters’ requests to allow 
commenters additional time both to 
review the docket (including 
information identified as missing from 
the initial docket) and to provide 
meaningful comment. On July 31,1992, 
as a result of several requests from local 
citizens groups and residents of the 
Billings, Montana area, the Agency held 
a public hearing in Billings on the 
proposed decision (57 FR 27461). In 
addition, the comment period was 
reopened during the public hearing to 
allow the submission of oral and written 
testimony from attendees of the public 
hearing.

The Agency received a total of 94 
written and oral comments on its 
proposed decision to grant a no- 
migration variance from the land 
disposal restrictions to Exxon for the 
NSLTU. Major issues raised by public

commenters are discussed in Section IV 
of today’s notice. All comments are 
addressed in the document "Summary 
and Response to Public Comments 
Received Regarding EPA’s Proposed 
Decision to Grant a Variance from the 
Land Disposal Restrictions to Exxon 
Company, U.S.A., Billings, Montana,” 
(hereafter called the Response to 
Comments document) which is 
available in the docket for today’s 
notice.
III. Discussion of EPA Determination 
and Conditions of Variance
A. No-Migration Finding

In making a no-migration 
determination, EPA is required, under 
sections 3004 (d)(1), (e)(1), and (g)(5) of 
RCRA, to find "to a reasonable degree of 
certainty, that there will be no migration 
of hazardous constituents from the 
disposal unit or injection zone for as 
long as the wastes remain hazardous.” 
As EPA explained in the proposed 
decision and consistent with the court’s 
opinion in NRDCv. EPA, 907 F.2d 1146, 
it interprets "no-migration” to mean 
that constituents listed in appendix VIII 
of 40 CFR 261 cannot migrate at 
hazardous levels from the disposal unit 
(57 FR 10480). In the case of the 
NSLTU, Exxon’s modeling indicates 
that organic constituents will be 
degraded to non-hazardous levels 
within the treatment zone, and metals 
levels will not accumulate to hazardous 
levels in the treatment zone over the 
lifetime of the unit. In addition, air 
modeling indicates that air releases will 
not exceed hazardous levels. These 
results are confirmed by monitoring 
information to date. Given this and 
other evidence, the Agency concludes 
that Exxon has demonstrated, to a 
reasonable degree of certainty, that there 
will be no migration of hazardous 
constituents from the NSLTU for as long 
as the wastes remain hazardous. The 
basis for EPA’s conclusion is discussed 
in more detail below.

EPA’s action today allows Exxon to 
dispose of untreated hazardous wastes 
that would otherwise be subject to the 
RCRA land disposal restrictions at the 
NSLTU. Specifically, the variance 
covers the following wastes generated at 
the Exxon Refinery in Billings,
Montana: Slop Oil Emulsion Solids 
(K049), API Separator Sludge (K051), 
and TC Contaminated Soils (D018)
(once the LDRs for this waste become 
effective). It should be noted that Exxon 
may continue to dispose of non- 
hazardous solid wastes and non- 
restricted hazardous wastes at the 
NSLTU in compliance with its Montana 
Hazardous Waste Permit. If Exxon
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wishes to dispose of additional 
restricted wastes at the NSLTU it will 
have to apply for an amendment to its 
no-migration variance. EPA will 
evaluate the amendment petition and 
propose a decision for public comment 
in the Federal Register, with a notice in 
the local press, before a final decision is 
made.

The Agency is placing conditions on 
the no-migration variance in addition to 
the requirements of 40 CFR 268.6. Those 
conditions are as follows: Exxon must 
comply with the waste characterization 
and monitoring conditions in the 
Montana State permit; Exxon must 
collect and analyze samples of various 
non-restricted wastes; Exxon must 
conduct air monitoring to confirm the 
conservatism of the modeling estimates; 
Exxon must not exceed an annual limit 
on the amount of benzene that is 
disposed of at the NSLTU; and Exxon 
must install a vehicle decontamination 
station. See Section III.B and Section VI 
for more information on these 
conditions.

Finally, under 40 CFR 268.6(k), the 
no-migration variance is valid only for 
the term of the facility’s Montana 
Hazardous Waste Permit; therefore, 
Exxon’s variance for the NSLTU will 
expire on October 18,1998 (the date on 
which Exxon’s Montana Hazardous 
Waste Permit expires). If Exxon wishes 
to continue to dispose of restricted 
wastes at the NSLTU after that date, it 
will have to petition EPA for another 
variance, as well as to seek a new permit 
from the State.

EPA’s finding of no-migration is based 
on a detailed review of Exxon’s petition, 
permitting and enforcement documents 
related to the site, and the extensive 
comments provided both by supporters 
as well as opponents of EPA’s proposal. 
The Agency’s finding is based on a 
careful review of all of the information 
provided in the petition and 
administrative record, including 
Exxon’s predictive models, waste 
characterization and monitoring data 
from past operations, and the conditions 
that will be imposed on Exxon’s 
activities through today’s variance and 
the Montana State Hazardous Waste 
Permit. EPA’s finding also considered 
the overall setting of the NSLTU, years 
of EPA Regional and State experience 
with the unit’s operation, and Exxon’s 
operating practices. These points are 
discussed in more detail in the 
following sections.
1. Overall Performance of the NSLTU

EPA (together with the Montana 
Department of Health and 
Environmental Sciences (DHES)) has 
overseen and regulated hazardous waste

activity at the Exxon Billings refinery 
for more than a decade. During this 
period the NSLTU has successfully 
degraded, transformed, and 
immobilized the hazardous wastes 
disposed of at the unit. This conclusion 
is supported by the land treatment 
demonstration, conducted in 
accordance with 40 CFR 264 subpart M 
and completed in 1986, monitoring data 
generated since the NSLTU began 
operations in 1980, and modeling 
predictions using site-specific inputs.

The NSLTU is a good site for land 
treatment of petroleum refinery wastes 
because it is located in a semi-arid 
region (less than 39 cm precipitation per 
year) with relatively simple geology and 
hydrogeology, and it is located over 
generally homogeneous clay soils of low 
permeability (1 x 10 — 6 to 1 x 10 — 7 cm/ 
sec). In addition, waste loadings are 
closely controlled by the facility permit 
(not more than 5% freon-extractable oil 
and grease in the zone of incorporation 
(ZOI) and 70 metric tons freon- 
extractable oil and grease/hectare/year). 
The wastes are typical of petroleum 
refinery wastes, but with relatively low 
concentrations of hazardous 
constituents. For example, the benzene 
concentration in Exxon’s API Separator 
Sludge and Slop Oil Emulsion Solids is 
less than half the average benzene 
concentration found in the same wastes 
at other refineries that also submitted 
no-migration variance petitions.

Exxon was issued a hazardous waste 
permit by the State of Montana and EPA 
in 1988 for the NSLTU. The record 
shows that the unit has been well 
managed, and that overloading is 
unlikely to occur because Exxon uses a 
computer-based decision matrix for 
waste placement, as required by the 
permit. This computer program is 
unusual for land treatment units and, in 
EPA’s view, is at least partially 
responsible for the successful operation 
of the unit. The monitoring system at 
the NSLTU, required by the permit, 
consists of soil borings, lysimeters, and 
ground-water monitoring wells. It acts 
as a series of checks that can be 
expected to reveal elevated levels of 
hazardous constituents in the treatment 
zone long before actual migration above 
health-based levels could take place.
2. Predictions of Land Treatment 
Performance

To determine to a reasonable degree 
of certainty that hazardous constituents 
will not migrate from the unit in the 
future, EPA evaluated Exxon’s 
predictions of the fate of organic 
constituents and metals in the 
unsaturated zone. Exxon used the 
Vadose Zone Interactive Processes (VIP)

model to assess the long-term migration 
potential of several organic constituents 
in the treatment zone. Model inputs 
were either site-specific values, 
conservative literature-derived values, 
or calculations. The results of four 
simulations, including a worst-case 
scenario, all indicated that the organic 
constituents would be degraded to 
concentrations below health-based 
levels within the treatment zone. The 
modeling analysis, together with the 
site-specific inputs used by Exxon, was 
discussed in detail in EPA’s proposed 
decision (57 F R 10478, March 26,1992) 
as well as Exxon's petition NEBP-S0003, 
-S0021 and -S0028). Although several 
commenters raised concerns about 
Exxon’s inputs to the model, EPA has 
concluded that both Exxon’s modeling 
and its proposed conclusion based on 
that modeling were sound. Specific 
comments are addressed in Section IV 
of this notice and in the Response to 
Comments document accompanying 
today’s decision.

The fate of the inorganic constituents 
(i.e., metals) was not predicted through 
a computer model; rather, Exxon was 
able to demonstrate, by projections 
based on actual data on total metals 
loadings to the NSLTU, that the final 
metals concentrations in the zone of 
incorporation (ZOI) would be low 
enough to preclude potential migration 
of any specific inorganic constituent. 
Under this analysis, metals 
concentrations will not accumulate in 
the ZOI above health-based levels for 
soil ingestion. This conclusion is 
supported by soil core data collected to 
date, and, in addition, the soil-pore 
liquid and ground-water monitoring 
data show no leaching of metals above 
health-based levels for drinking water. 
Specific comments on potential metals 
migration are discussed in the Response 
to Comments document.
3. Ground-Water and Soils Monitoring 
Data

The NSLTU has a multi-tiered 
monitoring system designed to detect 
migration of hazardous constituents at 
the earliest practicable time. This 
system, imposed through the Montana 
Hazardous Waste Permit, meets and in 
some cases exceeds the RCRA 
permitting standards for land treatment 
units. The monitoring consists of 
sampling for various parameters in the 
ZOI (monthly), soil cores (annually), 
soil-pore liquids (semi-annually) and 
ground water (semi-annually). The 
specific parameters and sampling 
methodology are discussed in the 
proposed notice (57 FR 10478, March 
26,1992) and in the permit located in 
the docket (NEBP-S0061). Exxon
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provided EPA with all the monitoring 
data generated at the NSLTU for the soil 
and ground-water pathways. These data 
show that, in the 11 years of operation, 
no hazardous constituents have been 
detected below the treatment zone in 
the soil, soil-pore liquids, or ground 
water above health-based levels.

Numerous comments were submitted 
on the details of this system; these 
comments and EPA’s responses are 
discussed in more detail in Section IV 
and in the Response to Comments 
document It is EPA’s judgment, 
however, that this system as a whole 
can reasonably be expected to detect 
any release of hazardous constituents 
from the unit and meets the regulatory 
requirements of 40 CFR 268.6(a)(4) and
(c)(1), which require petitioners to 
provide a monitoring plan that detects 
migration at the earliest practicable 
time.
4. Air Pathway Assessment

Exxon estimated the concentrations of 
hazardous constituents at the unit 
boundary via the air pathway by doing 
a conservative modeling analysis. This 
analysis is discussed in detail in EPA’s 
proposed decision (57 F R 10478, March 
26,1992) and in Exxon’s petition 
(NEBP-S0003, -S0021 and -S0028) 
located in the docket for the proposed 
notice. A wide range of comments were 
received on Exxon’s approach, some 
suggesting that it was too conservative, 
and others suggesting that the estimates 
of air releases were too low. In response 
to these comments, EPA reran the 
emission and dispersion models, 
incorporating all comments that it 
concluded were valid. The most 
significant changes made in the air 
quality analysis were the following:

• Tne current version of the ISCLT 
model was used (i.e., the ISCLT model 
has been revised (now called ISCLT2) 
since Exxon submitted its analysis);

• A more representative (weighted 
average) oil loading rate was used in the 
emissions modeling instead of the 
lowest oil loading rate that was 
conservatively input to the model by 
Exxon;

• Seasonal variability in wind erosion 
impacts during the first (winter) quarter 
was more realistically reflected (Exxon’s 
modeling showed that the high wind 
erosion emissions occurred during the 
first quarter even though only minimal 
disturbance of the surface occurred 
during this period); and

• Tne model output was correctly 
adjusted for wind monitor height by 
applying a wind speed adjustment 
factor of 1.4. This factor adjusts the 
wind speed data from the 10 m high 
monitor at the Lockwood station (the

source of the meteorological data) to 
represent wind speeds at 1.5 m (the 
modeled height).

The first three modifications were 
suggested by a commenter who correctly 
pointed out that Exxon’s assumptions 
were more conservative than necessary 
to be consistent with guidance (see Air 
Pathway Assessment Methodology 
(APAM)). These modifications, if made, 
would lead to less conservative overall 
results. The final modification was 
suggested by commenters who noted 
that Exxon’s final air quality modeling 
analysés did not include the wind speed 
adjustment factor. This modification 
would lead to more conservative results.

The revised estimates of annual 
average concentrations at the unit 
boundary, based on rerunning the 
model with the above modifications, are 
presented in Table 1 with the health- 
based levels (HBL) for these hazardous 
constituents. The revised, more realistic 
analysis shows results below the health- 
based levels.2

Table 1.— Revised Air Modeling 
Estimates at the NSLTU

Constituent
Modeled

Con
centration
(jjtO/m 3)

HBL (ug/ 
m3)

Benzene .................. 5 X IO -2 1 X 1 0 -i
Toluene .................. 9 X 10-2 2 X 10+3
Xylenes.................... 2 X 10 —1 3 X 10+2
Arsenic .................... 6 x 1 0 -5 2 x 1 0 -4
Chromium (VI)......... 0 8 x 10-3
Lead ....................... 8 x 1 0 -4 1.5
Cadmium —............. 4 X 10-3 6 X 10—4

EPA also recalculated modeling 
results incorporating only the more 
conservative change (i.e., the wind 
speed adjustment factor). In this case, 
the modeling shows higher 
concentrations than Exxon’s modeling 
results but constituents still do not 
exceed health-based levels (e.g., 
benzene levels would be right at the 
health-based level of 0.1 jig/m 3).3 
Therefore, under either approach, 
Exxon’s modeling shows acceptable 
results.

Although both approaches show no
migration, EPA believes that the revised 
modeling is more realistic, in that it 
more closely follows EPA’s guidance 
and Exxon’s actual operating 
conditions. EPA also concluded that, if

2 One group of commenters argued that die 
cumulative effect of multiple constituents should be 
accounted for. EPA disagrees. This issue is 
discussed in Section IV of today’s notice.

3 Multiplying Exxon’s projected releases by 1.4, as 
one commentar did, yields a benzene release rate 
of 0.12 pg/m 3, which rounds to a rate of 0.1 |ig/m ». 
EPA notes that the Agency’s HBL for benzene in air 
has also been rounded from 0.12 to 0.1 pg/m J.

the model were to be rerun, it was most 
reasonable to rerun the model by 
including all legitimate modifications 
suggested by commenters. In either case, 
EPA notes that Exxon’s modeling shows 
no-migration. Furthermore, the required 
air monitoring program, which at this 
point can only take place after the 
variance has been granted, will allow 
confirmation of the conservatism in the 
modeling analysis.

Commenters also argued that Exxon’s 
air modeling was not conservative in 
that it used average waste 
characterization data rather than 
reasonable worst-case data (e.g., data 
reflecting a 95% confidence level). EPA 
believes that average data are 
appropriate for air emissions, because, 
as explained in the proposal, HBLs for 
air (which are based on chronic toxicity 
levels) are based on annual averages. 
Nevertheless, EPA acknowledges that 
waste variability is a legitimate concern, 
particularly where modeled releases are 
within an order of magnitude of an HBL. 
Therefore, as a condition of today’s 
decision, EPA is restricting the total 
mass of benzene that may be placed on 
the NSLTU to the amount used by 
Exxon in its modeling. This condition is 
discussed in more detail in Section III.
5. Other Elements of EPA’s Finding

The major elements of EPA’s no
migration finding are based on the 
NSLTU’s site characterization, waste 
analysis data, monitoring data from past 
activities at the site, and Exxon’s 
modeling. Exxon’s permit requirements 
and the conditions of today’s variance 
will ensure that Exxon continues to 
operate the unit in a way that prevents 
migration. Furthermore, Exxon’s 
monitoring network, also required by 
the permit, will allow detection of 
releases (if any were to occur) at the 
earliest practicable time.

Beyond these major considerations, 
several other important factors entered 
into EPA’s finding. These include:

(1) A review of run-on and run-off 
associated with storms. The NSLTU was 
specifically designed to contain the run
off from a 24-hour, 25-year storm, as 
required by RCRA and Montana state 
law. In fact, however, the unit’s berms 
are sufficiently high to contain a 24- 
hour, 100-year storm for the area. 
(Therefore, the concerns of several 
commenters that designs should meet a 
100-year storm level rather than a 25- 
year storm level are moot.) Also, the 
unit is located outside the Yellowstone 
River 500-year flood plain.

(2) Data in the record indicating that 
tornados and earthquakes are unlikely 
(and unpredictable) events (NEBP- 
S0003, Section 10). Therefore, no
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special measures to address these 
possible concerns were necessary.

(3) EPA Regional and State experience 
with Exxon’s operations at the NSLTU. 
While commenters pointed out certain 
inspection reports citing possible 
violations at the refinery, they were 
either unrelated to the NSLTU, minor in 
nature, or (in some cases) subsequently 
shown not to be violations. Generally, it 
is the view of EPA’s Region VIII office 
and the Montana DHES office that 
Exxon’s NSLTU is a well-operated unit.

(4) Exxon’s certification of 
compliance with other environmental 
laws. Commenters suggested that 
Exxon’s Billings refinery does not meet 
Clean Air Act NESHAP standards for 
benzene. According to EPA Region Vm, 
however, Exxon is in compliance with 
the standards because its total benzene 
waste generation rate at the entire 
refinery is 2.3 metric tons per year (well 
below the NESHAP threshold of 10 
metric tons per year (40 CFR 61)).

(5) Exxon's use of validated and 
widely accepted models in its modeling 
analyses and the acceptability of its 
analytical data. Where Exxon’s data did 
not meet EPA’s standards, EPA did not 
accept or use them in its analysis.
B. Discussion o f Conditions

Today’s decision to grant a no
migration variance to Exxon for disposal 
of restricted hazardous wastes at the 
NSLTU is subject to a series of 
conditions on Exxon’s operations that 
will ensure that migration will not occur 
and that the variance can be effectively 
enforced. These conditions are 
discussed below.

H azardous waste characterization  
and monitoring. As proposed, Exxon 
must comply with Montana State permit 
conditions with regard to 
characterization of wastes disposed of at 
the NSLTU, and monitoring of ground 
water, soil, and soil-pore liquids at that 
unit. The results of this characterization 
and monitoring must be provided to 
EPA Region VIII on the same schedule 
as they are provided to the State of 
Montana Department of Health and 
Environmental Sciences (DHES) under 
the facility’s permit.

In addition, under 40 CFR 268.6(f), 
Exxon must notify EPA within 10 days 
if it determines through its monitoring 
that there has been migration of a 
hazardous constituent beyond the unit 
boundary. As proposed in the March 26, 
1992 notice (57 F R 10478), the levels 
shown in Table 2 for the principal 
hazardous constituents (PHCs) listed in 
Exxon’s Montana Hazardous Waste 
Permit would constitute migration for 
ground water at the unit boundary, soil-

pore liquids below the treatment zone 
and soils below the treatment zone.4

Table 2.—Health-Based Levels for 
Ground Water, S oil-Pore Liquid 
and S oils for Exxon’s  No-Migra
tion Variance

Health-based level (HBL)

Constituent
(PHC)

Ground 
water and 

soil-pore liq
uid (mg/L)

Soil (mg/kg)

Anthracene...... N/A N/A
Benzene .......... 5x10-3 2x10+»
Benzo(a) an

thracene ....... 1x10--» v 2x10-»
Benzo (b) fluo

ranthene .... 2x10-4 N/A
Benzo(a)pyrene 2x10-4 1x10-»
Chromium........ 1x10-» 4x10+2
Chrysene......... 2x10-4 N/A
Cresols............ 2x10-o 4x10+3
2,4-Dimethyl- 

phenol.......... 7x10-» 2x10+3
Ethylbenzene.... 7x10-» 8x10+3
Fluoranthene .... 1x10+o 3x10+3
Lead ................ 1.5x10-2 N/A
1-Methyl- 

naphthalene .. N/A N/A
Naphthalene.... 1x10+o 3x10+3
Phenanthrene ... N/A N/A
Phenol............. 2x10+» 5x10+4
Pyrene............. 1x10+o 2x10+3
Toluene ........... 1x10+o 2x10+4
Xylenes............ 1x10+» 2x10+3

N/A—No health-based level is available.

Monitoring for air migration, which is 
not required by the Montana Hazardous 
Waste Permit, is discussed below.

Sam pling o f  non-hazardous and non- 
restricted waste stream s. As proposed, 
Exxon must collect samples of the TC- 
hazardous Tank Bottoms and the non- 
hazardous wastestreams (Boiler House 
Lime Sludge; Cooling Tower Sludge; 
and DEA Sludge) and analyze them for 
all of the constituents on the list of 
"Petroleum Constituents of Concern.” A 
copy of this list is provided in today’s 
RCRA regulatory docket (NEBP-S0102). 
Exxon must analyze four representative 
samples of these wastestreams, or where 
a waste is infrequently generated, a 
sample each time the waste is generated 
for a period of two years from variance 
issuance. The results of the analyses 
must be provided in a written report to 
EPA Region VIII within 60 days of the 
last application of these wastes in each 
operating season.

As discussed in the proposal, the 
waste analysis will confirm the 
composition of non-hazardous waste, 
which is subject to fewer analytical

4 A« discussed in Section V, migration of other 40  
CFR 261. appendix VIII constituents above 
hazardous levels would also constitute migration.

requirements under the Montana 
permit. Also, Exxon may rely on the TC- 
tank bottom data to seek a modification 
to this variance to allow the waste’s 
inclusion once it becomes subject to the 
land disposal restrictions.

Confirm atory air m onitoring. Exxon 
must conduct confirmatory air quality 
monitoring at the NSLTU during the 
first July-August after variance issuance 
to confirm the conservatism of the 
modeling estimates. The monitoring 
must meet the standards described in 
the approved plan found in "Response 
to Technical Evaluation” Attachment 
22, a copy of which is provided in the 
RCRA regulatory docket for today’s 
notice. The results of the monitoring 
must be compared to concurrent short
term modeling (i.e., for the same source 
and dispersion conditions, and same 
monitor locations, as those that 
occurred during the monitoring period). 
This comparison will be used to confirm 
the conservatism of the average annual 
air quality results consistent with 
APAM. Exxon must provide the written 
results of the air monitoring program, 
including any revisions to the modeling 
estimates, to EPA Region VIII within 90 
days of the last air monitoring sample 
collection.^

Lim itation on total benzene. The total 
amount of benzene that may be 
disposed of at the NSLTU may not 
exceed 49 Kg (108 pounds) per calendar 
year. Exxon must determine the benzene 
content of each waste stream prior to 
placement at the land treatment unit. 
Representative samples of each waste 
stream must be analyzed for benzene as 
they are generated during the land 
application season in accordance with 
SW-846.® The term "as generated” 
means each time the wastes are removed 
from the wastewater system, created 
through a spill, or a tank is cleaned out, 
and the wastes are taken to the land 
treatment unit, which may be several 
times a year. A summary of these waste 
analyses must be provided to EPA 
Region VIII within 60 days of the last 
application of waste in each operating 
season. When the limit of 49 Kg benzene 
is reached, no additional waste 
containing detectable levels of benzene 
may be disposed of at the NSLTU until

s In the unlikely event that the air monitoring 
results indicate failure, Exxon, under 40 CFR 
268.6(e), must notify EPA within 10 days of 
confirming this fact. Section 268.6(e)(2 j requires the 
facility owner/operator, subject to a no-migration 
variance, to notify EPA within 10 days of 
discovering that a condition at the site which was 
modeled or predicted in the petition does not occur 
as predicted.

• Test Methods for Evaluating Solid Waste 
Physical/Chemical Methods, EPA, SW—846. This 
document is available from the Government 
Printing Office.
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the next calendar year. 7 The above 
change from the proposal is justified by 
EPA’s additional analysis of the 
modeling results for the air pathway 
based on comments. The benzene limit 
represents the total annual loading of 
benzene assumed by Exxon in its air 
modeling. While EPA believes that the 
air modeling is conservative, it also 
acknowledges that predicted releases of 
benzene are relatively close to the 
health-based level (as discussed in 
Section 111(A)(4)). Therefore—in the 
absence of actual monitoring data—EPA 
concluded that it could not make a no
migration finding to a reasonable degree 
of certainty, unless some limit were set 
on the total annual benzene loading. 
EPA concluded that the most prudent 
limit would be the actual loading 
determined by Exxon through its waste 
analysis and used by Exxon in its 
modeling. Under Exxon’s model as 
rerun by EPA, this loading would put 
Exxon at 50% of the HBL. EPA 
concluded that this margin of error is 
reasonable given that it reflects the 
actual data provided by Exxon and that 
the limit would not lead to migration at 
the health-based level, even under the 
most conservative modeling approach 
suggested by the commenters.

Vehicle decontam ination station. 
Exxon must install the vehicle 
decontamination station at the NSLTU 
proposed in "Response to Technical 
Evaluation” Attachment 2, (located in 
the RCRA regulatory docket for today’s 
notice), or one that provides no less 
adequate protection, prior to application 
of any restricted wastes, and must 
decontaminate all vehicles before they 
leave the unit. The decontamination 
station must be constructed so as to 
restrict access to and from the land 
treatment unit and prevent trackout of 
hazardous constituents on vehicles. 
Notification of installation of this 
station shall be sent to the EPA Region 
VIII Montana Operations Office within 
30 days of installation. Exxon submitted 
a permit modification to its Montana 
Hazardous Waste Permit in 1992 to 
install this vehicle decontamination 
station.
IV. Discussion of Major Issues Raised 
by Commenters

In response to its proposed decision, 
EPA received a total of 94 written and 
oral comments. Today’s decision is 
based on a careful review of these 
comments.

7 Of course, based on air monitoring data or other 
information, Exxon may petition EPA to raise or 
entirely eliminate the limit on benzene loading. 
Any revision of the variance in response to such a 
petition would be subject to public notice and 
comment under the procedures of 40 CFR 268.6.

The majority of the commenters 
supported EPA’s proposed decision to 
grant a no-migration variance to Exxon, 
although several argued that EPA’s 
standards were unrealistically stringent. 
The Agency also received comments 
disagreeing with its proposed decision 
from an industry trade association, 
several national and local 
environmental/public interest groups, 
and numerous individuals. These 
commenters presented both legal and 
technical arguments against the 
Agency’s proposed variance. The legal 
issues revolved around EPA’s 
interpretation of the statutory standard 
of no migration and the degree of 
certainty necessary for a no-migration 
determination. The technical comments 
focused on the completeness and 
adequacy of Exxon’s petition, including 
waste characterization, site 
characterization, fate and transport 
modeling (air and unsaturated zone), 
and the monitoring systems; EPA’s 
derivation of health-based levels; and 
similar issues. The major issues raised 
by commenters are discussed below.

The Agency has also responded to 
each of the comments on the proposed 
notice in a document “Summary and 
Response to Public Comments Received 
Regarding EPA’s Proposed Decision to 
Grant a Variance from the Land Disposal 
Restrictions to Exxon Company, U.S.A., 
Billings, Montana” provided in the 
docket for today’s notice. All comments 
(including a transcript of the public 
hearing) are also included in the docket.
A. R easonable Degree o f  Certainty

Section 3004(d)-(g) of RCRA requires 
that petitioners for a no-migration 
variance demonstrate, to a “reasonable 
degree of certainty,” that there will be 
no migration of hazardous constituents 
for as long as the waste remains 
hazardous. One group of commenters 
argued that Congress established, 
through this standard, a stringent 
burden of proof for no-migration 
variances, one that differed from the 
traditional “preponderance of the 
evidence” standard in civil and 
administrative proceedings. The 
commenters, citing the Steadm an 
doctrine, argued that Congress may, and 
in this case did, impose a higher 
standard of proof to govern 
administrative decision-making. The 
commenters also argued that, in 
construing the “reasonable degree of 
certainty” standard in state statutes, 
courts have equated the standard to the 
level of proof required in criminal cases, 
that is, EPA’s conclusion must be free 
from any reasonable doubts.

EPA agrees, of course, that Congress 
specifically required that no-migration

variance petitioners demonstrate no 
migration of hazardous constituents “to 
a reasonable degree of certainty.” See 42 
U.S.C. 6924 (d)(1), (e)(1) and (g)(5). 
However, EPA does not agree with the 
commenter’s interpretation of this 
standard of proof. “(T]he task of 
determining the appropriate standard of 
proof * * * is one of discerning 
congressional intent * * * ” Steadm an 
v. SEC, 450 U.S. 91, 97 n. 10 (1981). In 
this case, the commenters’ 
interpretation of the standard is 
unsupported by Congressional intent. 
While the Agency acknowledges that 
Congress mandated a standard of proof 
arguably different from the traditional 
“preponderance of the evidence” 
standard, EPA does not agree that 
requiring proof “to a reasonable degree 
of certainty” is equivalent to demanding 
proof “beyond a reasonable doubt.” 
Neither the language of the 1984 
Hazardous and Solid Waste 
Amendments (HSWA), nor its 
legislative history supports the 
commenters’ proposition.

Had Congress intended petitioners to 
prove no migration “beyond a 
reasonable doubt,” Congress would 
have used this well-known language 
when drafting HSWA. The “beyond a 
reasonable doubt” standard is 
commonly utilized in the criminal law, 
and in some instances, tort law; 
nonetheless, Congress did not choose to 
impose the strict burdens of this 
standard upon section 3004 petitioners 
and accordingly did not include it in the 
applicable sections of HSWA. Congress 
specifically required that petitioners 
demonstrate no migration “to a 
reasonable degree of certainty”—not 
“beyond a reasonable doubt.”

The legislative history also provides 
no support for the commenters’ position 
that “a reasonable degree of certainty” 
is analogous to “beyond a reasonable 
doubt.” In the three instances of 
Congressional discussion on the issue, 
the standard was never equated with the 
“beyond a reasonable doubt” standard. 
The Senate Report explained that “the 
phrase ’reasonable degree of certainty' is 
intended to discount only the 
unpredictable future events.” S. Rep.
284, 98th Cong., 2nd Sess. 15 (1984). 
Therefore, in making a no-migration 
determination, the Agency would be 
required to consider only future events 
that the petitioner could reasonably 
predict. The petitioner need not prove 
with absolute certainty (or indeed, 
“beyond a reasonable doubt”) that no 
migration will occur; rather, the petition 
must rationally lead the Agency to 
conclude, based on a reasonable 
prediction of future events, that no 
migration of hazardous constituents will
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occur for as long as the waste remains 
hazardous.

hr floor debates, one senator stated:
Although (the legislation! places a difficult 

test for the Administrator to meet in making 
a decision' to allow a waste to cont inue land1 
disposal, 8  recognizes that certain types of 
land disposal can be appropriate and 
environmentally sound.
129 Ceng. Rec. S9153 (daily ed. July 25, 
1984) (statement of Sen. Bentsen) 
(emphasis added). This statement was 
not subsequently questioned or 
challenged. Thus, Congress envisioned a 
strict standard, but one not so strict as 
to preclude land disposal o f hazardous 
waste in all instances. The extreme 
interpretation of die commenters, 
however, would likely have such a 
result.

Lastly, die House Committee, in 
discussing the "certain limited 
circumstances” where land1 disposal of 
hazardous wastes might be appropriate, 
expressed the standard to require 
“reasonable certainty that wastes will be 
contained in the very long-term (i.a., at 
least several hundred years) and a very 
low likelihood that corrective action 
would ever become necessary,” House 
Comm. On Energy And Commerce, 
Hazardous and Solid Waste 
Amendments Of 1984, H. Rep. No, 198, 
98th Cong., 2d Sess., pt. 1, at 33, 
reprinted in 1984 U.S. Coda Gong. & 
Admin. News 5576,5592. This 
Congressional statement acknowledges 
that demonstration of no migration to an 
absolute certainty is an impossibility. 
Congress recognized and accepted that 
under the "reasonable degree of 
certainty standard” there would be a 
"very low likelihood" of migration. The 
strict "beyond a reasonable doubt” 
standard proposed by the commenters 
would completely preclude the “ very 
low likelihood" of migration that 
Congress found acceptable.

With this limited legislative guidance, 
it is appropriate for the Agency to 
interpret the "reasonable degree of 
certainty" standard to impose a burden 
greater than the "preponderance of the 
evidence" standard, yet not as great as 
the "beyond a reasonable doubt" 
standard. A “reasonable degree of 
certainty" necessarily must be 
interpreted as encompassing some 
doubt."  (Reasonable certainty *  * *  
does not require knowledge beyond a 
reasonable doubt." See, United S lates v. 
Corral-V illavicencio, 753 F.2d 785, 788 
(9th Cir. 1985) (defining the "reasonable 
certainty" standard in die context of 
extended border searches to require? that 
"the totality of facte mid circumstances 
within the officers* knowledge of which 
they have reasonably trustworthy

information be sufficient in light of their 
experience to warrant a firm belief that 
a border crossing has occurred"): In 
other words, proof to a reasonable 
degree of certainty does not eliminate 
uncertainty , rather it reduces 
uncertainty to that which is 
"reasonable.”

Thus, EPA interprets the "reasonable 
degree of certainty" standard to require 
that a petitioner provide reasonably 
trustworthy information, and data such 
that the totality of the facts and 
circumstances within the Agency’s 
knowledge are sufficient, given its 
scientific and technical expertise, to 
warrant “a firm belief* that no 
migration of hazardous constituents 
from the injection zone will occur so 
long as the waste remains hazardous.
The petition requirements at 46 CFR 
268.6 ensure that the Agency is 
presented with the appropriate 
information, data, and modeling 
predictions upon which to make a no
migration determination. The Agency, 
based upon its scientific expertise and 
its thorough review of Exxon’s no- 
migration petition and comments 
thereto, firmly believes that no 
migration will occur from, the NSLTU. 
Therefore, the "reasonable degree erf 
certainty’*' standard has been met.
B. Definition o f  Migration

Two groups of commenters 
questioned EPA’s definition of “no- 
migration” because it allows releases at 
of below health-based levels. The 
Agency, however, continues to believe 
that the interpretation presented in the 
March 26,1992 proposal (57 FR 10478) 
is consistent with the statute and notes 
that this definition is further supported 
by the court case NRDC v. EPA, 907
F.2d 1146 (B.C. Cir. 1990), which 
discussed the no-migration standard as 
it applies to underground injection 
wells. In that decision, the Court 
accepted EPA’s interpretation of “no 
migration of hazardous constituents 
from the disposal unit or injection zone 
for as long as the wastes remain 
hazardous” to mean no migration of 
constituents above hazardous (or health- 
based) levels (NRDC v. EPA  997 F.2d at 
1162). Based on this case, EPA decided 
to retain this standard in its final 
decision to grant a conditional na- 
migration variance to die Department of 
Energy’s Waste Isolation Pilot Plant 
(WIPP) (55 FR 47706, November 14, 
1990). The Agency is also using this 
definition of no migration in its final 
decision cm Exxon’s petition for the 
NSLTU.

One group of commenters argued that 
EPA is incorrect in using the case,
NRDC v. EPA, to justify its use of health-

based levels at die land treatment unit 
boundary to define no-migration. 
According to these commentées; EPA 
neither addressed the differences 
between disposal of hazardous wastes in 
underground injection control (UIC) 
wells versus its disposal in land 
treatment units (LTU), nor considered 
the statutory distinction between the 
“injection zone” and the “disposal 
unit” in RCRA sections 3ÔQ4(dMg) 
when it applied the no-migration 
standard for UIC wells to surface units. 
The commenters also stated that EPA 
has not discussed how the court’s  
holding in NRDC v. EPA with respect to 
UIC weds can be applied to surface 
facilities, especially when LTUs emit 
hazardous constituents to the air 
immediately up cm waste application, 
while the waste remains hazardous. The 
commenters argued that EPA could not 
allow “some migration” via the air 
pathway while the waste remained 
hazardous on the surface of the land 
treatment unit.

The no-migration standard, upheld in 
NRDC v. EPA  states that no-migration is 
achieved so long as constituents do not 
migrate at hazardous levels (NRDC w 
EPA  907 F.2d at 1160). While EPA 
recognizes the physical and operational 
differences between UIC wells and 
LTUs, it believes that the no-migration 
standard of NRDC v. EPA is not only 
applicable to UIC wells, but to other 
disposal units as welL The court 
recognized that the standard it was 
affirming applied to all land disposal 
methods when it permitted EPA to 
“read this *no migration’ standard [of 
RCRA section 3004(d), (e) and (g):] into 
subsection (f) as welt, in the interests of 
uniform treatment.” NRDC v. EPA, 907
F.2d at 11581 While the court may have 
been specificaEy examining Agency 
regulation of UIC wells, the no
migration standard uniformly applies to 
all land disposal methods covered by 
RCRA sections 30Q4(dMg)l 

In arguing that the NRDC v. EPA 
decision does not apply to land 
treatment units, the commenters 
misconstrue the court’s decision. The 
commenter does not acknowledge that 
the phrase “migration of hazardous 
constituents,** as interpreted by the 
court, contains a concentration 
component (lew constituents must move 
beyond the unit boundary at hazardous 
levels to constitute “migration”), to 
today's decision, EPA has concluded 
that, upon application of prohibited 
hazardous waste to the NSLTU, 
constituents will not migrate at 
hazardous levels from the- land 
treatment unit (by air or by any other 
medium). The fact that hazardous waste 
remains in the unit is irrelevant, as long
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as constituents are not above health- 
based levels at the time they pass the 
unit boundaries. (Despite the 
commenters’ argument, the situation for 
land treatment units is directly 
comparable to underground injection 
wells with respect to the no-migration 
standard: the court decision was not 
based on the conclusion that there was 
no longer any hazardous waste in the 
injection zone at the time d e m inim is 
levels of constituents crossed the unit 
boundary, but rather that those 
constituents were not inherently 
hazardous when they left the zone 
[NRDCv. EPA, 907 F.2d at 1159). EPA 
has made this same finding in today’s 
decision. For these reasons, EPÁ has 
retained its proposed approach to 
defining “no migration.”
C. Derivation o f  H ealth-Based Levels

To define levels of release that would 
constitute “migration” (or, alternatively, 
to define de m inim is releases that do not 
amount to migration), EPA relies on 
what it calls health-based levels (HBLs). 
These are levels or concentrations of a 
hazardous constituent that would be 
acceptable (for example, that would 
pose a one in a million probability of 
adverse health effects) human exposure 
for a lifetime at the unit boundary. The 
health-based levels used in today’s 
decision are based on the most up-to- 
date toxicological information available 
to EPA; combined with standard 
conservative exposure assumptions for 
inhalation and ingestion. These levels 
were made available for public 
comment together with EPA’s proposed 
decision (NEBP—S0043); HBLs for the 
principal hazardous constituents (PHCs) 
in the permit are shown in Tables 1 and 
2 of this notice.

While some commenters—as 
discussed above—completely opposed 
EPA’s use of any HBLs, EPA also 
received numerous comments on the 
way it derived the HBLs in the proposal 
(57 FR 10478, March 26,1992). EPA’s 
HBLs, as explained earlier, are based on 
the Agency’s most up-to-date 
toxicological data, combined with 
standard exposure assumptions 
reflecting lifetime exposure.

EPA received comments claiming that 
the HBLs were excessively high and 
excessively low. Commenters arguing 
that EPA’s numbers were too high 
generally cited constituents where the 
HBL was relatively high—e.g., the HBL 
for soil ingestion of xylene is 200,000 
mg/kg. On the other hand, commenters 
taking the other position cited numbers 
that were well below levels accepted 
under other regulatory regimes, or 
general background levels. For example, 
one commenter pointed out that the

HBL for benzene in air was 3000 times 
below OSHA’s workplace standard, and 
100 times below general ambient urban 
levels of benzene. Also, while several 
commenters argued that the exposure 
assumptions behind EPA’s numbers are 
extremely conservative, given plausible 
exposures at the unit boundary, 
commenters did not challenge the 
toxicological basis of EPA’s HBLs.

In today’s decision, EPA is retaining 
the proposed HBLs. EPA recognizes that 
some of the HBLs—as a few commenters 
pointed out—appear relatively high. 
These numbers, however, have been 
widely used in EPA risk assessments in 
other contexts. Furthermore, 
commenters provided no data to suggest 
alternative numbers. More important, 
the constituents cited as high did not 
drive EPA’s analysis. In air, for example, 
the critical constituents were benzene 
and arsenic, which have very low HBLs 
based on chronic risks. Therefore, EPA 
believes the commenters’ concerns 
about a few less critical constituents 
with relatively high HBLs are 
unfounded.

EPA acknowledges that the “exposure 
assumptions” underlying its use of 
HBLs in the context of no-migration 
determinations are very conservative 
(and do not necessarily reflect the actual 
conditions at the NSLTU). That is,
EPA’s levels are based on the 
assumption that direct, life-time 
exposure occurs at the unit boundary— 
a condition that does not exist at this 
site. Thus, “migration” would occur via 
the air pathway if a person living at the 
edge of the unit for a full life-time (i.e.,
70 years) would experience anything 
greater than a one in a million increased 
probability of death due to exposure to 
any 40 CFR 261, Appendix VIII 
hazardous constituent. Similarly, 
migration would occur through the 
ground water pathway if risks would be 
unacceptable to a person drinking soil- 
pore liquid (leachate) from below the 
treatment zone as his or her sole source 
of water over a lifetime.

EPA took this conservative approach 
to defining no?migration because of the 
Congressional direction that the "no- 
migration” standard is high. EPA 
believes that Congress intended that 
EPA use a true de m inim is level without 
allowances for attenuation outside the 
unit boundary or assumptions that 
exposure would not occur. Furthermore, 
the Agency’s use of HBLs for no
migration determinations has been 
judicially approved [NRDCv. EPA, 907 
F.2d 1146 (D.C. Cir. 1990)).

Several commenters, while arguing 
that individual HBLs were too high, also 
argued that EPA should take the 
approach to mixtures outlined in the

Agency's Mixture Guidelines (51 FR 
34014, September 24,1986) and further 
described in the Air Pathway 
Assessment Methodology (APAM) 
guidance for no-migration petitioners. 
These mixture guidelines were 
originally developed for risk assessment 
under Superfund and similar programs; 
they apply to situations where there is 
exposure to multiple constituents, and 
they involve the application of a 
summation index for systemic toxicants 
and cancer risks. Commenters argued 
that, if EPA had required Exxon to 
account for the cumulative effects of all 
the constituents released to the air by 
performing a comparative summation 
index, as indicated in EPA’s mixture 
guidelines or the APAM, the cumulative 
impact would have exceeded the criteria 
for a successful no-migration 
demonstration.^ EPA notes that, under 
the revised modeling for air emissions, 
the cumulative impact of the modeled 
constituents would not exceed a 
combined one in a million risk. More 
important, however, EPA has concluded 
that the approach taken in the Agency’s 
mixture guidelines (and in the APAM 
guidance, which was developed several 
years ago) is not the best approach for 
no-migration determinations. The 
Agency has not taken this approach 
bemuse, as explained in its August 11, 
1992 proposal, the determination of 
additive effects involves too many 
uncertainties and would be 
unnecessarily conservative (57 FR 
35940). In fact, EPA’s approach already 
has unusually conservative elements 
built in—including the exposure 
assumptions and the 1x10-* risk level 
for individual constituents under those 
exposure assumptions; EPA believes 
that the additional conservatism 
associated with an additive approach is 
inappropriate, especially given the 
implementation issues it would raise. 
Furthermore, this approach is not 
consistent with EPA’s approach to 
RCRA delistings, which are analogous to 
no-migration determinations. (In 
delisting decisions, as in no-migration 
decisions, EPA determines whether a 
waste passes or fails the regulatory 
standard by comparing levels of 
individual hazardous constituents in the 
waste to specific allowable levels for 
each of the hazardous constituents, 
generally based on a one in a million 
risk. Cumulative effects of multiple 
constituents are not considered.)

EPA believes that the additive 
approach suggested by the commenters

■This would be a risk, of course, to a hypothetical 
person living for seventy years at the boundary of 
the land treatment unit, rather than to any person 
who would actually be exposed.
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(and recommended in its 1990 APAM) 
does not fit the circumstances of a no
migration decision because this 
approach was developed within the 
context of a detailed risk assessment, 
providing greater flexibility in 
accounting for site specific factors and 
in determining acceptable risk levels. If 
EPA had adopted the Superfund 
approach, as recommended by some 
commentera, the NSLTU would have 
passed by a wider margin. For example, 
under the alternative risk assessment 
approach, EPA would have based its 
review on actual exposure, rather than 
hypothetical (but counter-factual) 
exposure at the unit boundary, and it 
could have allowed up to two orders of 
magnitude greater risk (i.e., 1x10 - 4 risk 
vs. 1x10 ~6 risk). Furthermore, EPA 
would not have assumed 70-years 
exposure, since the land treatment unit 
will be operating only twenty additional 
years. Under this risk assessment 
approach, allowable levels of benzene 
would most probably have been several 
orders o f magnitude higher—even 
taking into account additive effects. 
Similarly, under the Burners and 
Industrial Furnaces (BIF) approach 
recommended by other commentera, a 
higher risk level (1x10-s) would have 
been acceptable. Instead, in today's 
decision (as well as in the recently 
proposed amendments to the no
migration regulations (57 FR  55940, 
August 11,1992)1 EPA has taken the 
generally more conservative but more 
easily implemented approach of 
establishing d e m inim is levels of 
individual hazardous constituents and; 
defining migration as the exceedance of 
any of mesa levels at the unit boundary.

One commenter asked that the HBLs 
used rn EPA*8 decision remain constant 
throughout die life of variance. EPA 
recognizes that certainty is needed in 
regulatory decmon-making, and that the 
HBLs on which its decision is based 
have been subject to public comment in 
the course of this proceeding . (The 
numbers were included in the docket in 
NEBP-SO043). EPA does not intend to 
modify this variance based on new 
HBLs without providing prior notice 
and opportunity for comment to Exxon 
and the public. However, if new data 
suggest that individual numbers should 
be raised or lowered, EPA has the 
authority to amend them, through a 
rulemaking process with opportunity for 
notice and comment.
D. Site Characterization

Exxon provided extensive 
characterization of the NSLTU 
including information eu the site soils, 
geology, hydrogeology, surface water 
hydrology, and meteorology/

climatology. EPA reviewed this 
information and concluded that it 
satisfied the requirements of 40 CFR 
268.6(a)(3), which specifies that the no
mination demonstration include a 
comprehensive characterization of the 
unit site, including an analysis of 
background air, soil, and water quality. 
Several commenters on the other hand 
argued that Exxon failed to characterize 
the NSLTU rite adequately and to 
identify all potential contaminant 
migration pathways. The commenters, 
for example, were concerned that the 
well borings taken beneath the NSLTU 
were insufficient to define die lithology 
and composition; of the subsurface 
geology. The primary concerns a t 
commenters were that the clay might 
not be as homogeneous and continuous 
as described hy Exxon (i.e., continuous 
sand lenses might be present within the 
clay) and that there were insufficient 
data to establish the location of and 
direction of movement of ground water 
in the uppermost aquifer below the unit. 
(For more discussion on the sand mid 
gravel unit as the uppermost aquifer, see 
Section IV.G.) In criticiziBg the site and 
the monitoring system, the commenters 
in particular relied on two 1985 repents 
prepared by or for EPA Region VMf that 
included discussions of the interim 
status ground-water monitoring system 
at the Exxon refinery. These reports, 
while providing relevant information, 
are now more than seven years old, and 
are outdated in important respects. They 
do not. for example, reflect 
improvements to the monitoring system 
imposed through the Montana 
Hazardous Waste Permit issued in 
1988, nor do they include die extensive 
monitoring data have been provided' 
since 1985 that support the im
migration demonstration.

In summary, the Agency believes that 
the commenters ’ concerns on rite 
charactmization are unfounded. Drilling 
logs from 18 borings completed at or 
near the NSLTU substantiate that there 
is a generally continuous clay unit 
beneath the treatment zone (NEBP- 
S0003). The day unit consists of day 
and silt with occasional, discontinuous, 
thin silty sand layers below tan feet. Tim 
commenters provided no data to 
support their belief that the sand lenses 
are continuous, while on the ether hand 
the numerous borings provide evidence 
that the lenses are not continuous.

Furthermore, Exxon used either site- 
specific or reasonable worst-case 
estimates of soil properties in its 
modeling work (which is supported by 
more than 11 years of monitoring data) 
to show that the soils are suitable for 
land treatment One common ter 
correctly stated that approximately 95

percent of the NSLTU has soils 
belonging to the McRae Series not the 
Fort Collins Series, as stated in the 
March 26,1992 notice (57 FR 10478), 
The Agency, however, believes that the 
significance of this point is limited, 
because the two soil series sue very 
similar. The McRae series consists of 
deep, well drained, nearly level to 
strongly sloping, calcareous seals,, and is 
moderately permeable^ while the Feat 
Collins series consists of well-drained 
loamy soils that are slightly less 
permeable. Therefore, based on the 
similarity of the two soil types and die 
fact that Exxon used site-specific or 
reasonable worst-case soil inputs to its 
modeling, EPA concludes that Exxon 
has demonstrated dial the NSLTU soils, 
regardless of their classification, are 
suitable far land treatment of petroleum 
refinery wastes.
2?. W aste Characterization

The analytical data provided by 
Exxon fully characterized the restricted 
hazardous wastes (KQ49and KQ51) and 
the TC-contaminated soils. Theses wastes 
were analyzed fee a set of constituents 
previously identified by EPA as 
potentially being present in wastes from 
petroleum refining operations (known 
as the “Modified Skinner List”). The 
analytical data showed that the types ef 
constituents in Exxon’s  wastes are 
typical of petroleum refinery wastes.

Several commenters argued drat the 
K049 and K051 wastes were not 
completely characterized because Exxon 
did not analyze these wastes for all of 
the 40 CFR 261, Appendix VUI 
hazardous constituents. The Agency 
disagrees that the list of analytes used 
by Exxon, the “Modified Skinner List,” 
is not adequate to characterize 
petroleum wastes. This list of hazardous 
constituents is a revision of the 
“Skinner Mst,” which was developed by 
EPA in 1964 to identify the hazardous 
constituents at appendix VM, 40 CFR 
261 „ that are reasonably expected to be 
in, or derived from petroleum refinery 
wastes (K048-K652). The list was based 
on information from EPA research 
studies, in-house waste studies and 
analyses, and refinery process 
evaluations. In 1985, the “Skinner list” 
was modified to better reflect those 
constituents likely to* be present at a 
petroleum refinery that has no 
associated chemicals manufacturing.

EPA further revised1 die “Modified 
Skinner List” in early 1992, creating a 
draft “List of Constituents of Concern 
for Wastes from Petroleum Processes.” 
This list was based on additional 
analyses of petroleum wastes provided 
in petitions for delisting and no- 
migration variances. The draft list was
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made available for public comment in 
the docket (NEBP-S0041) for this 
decision. This new list better reflected 
the hazardous constituents that are both 
consistently present in petroleum 
wastes and for which analytical 
methods are available. It also contained 
the Toxicity Characteristic (TC) 
constituents which might occasionally 
be detected in petroleum refinery 
wastes. While the commenters made the 
general argument that all Appendix VIII 
constituents should be monitored for— 
apparently solely on the grounds that 
they were hazardous constituents—they 
did not provide any information 
suggesting that any additional 
constituents would be present in 
Exxon's waste. In the absence of this 
information, and in the absence of other 
specific criticism of its approach, EPA 
does not believe it to be necessary to 
expand the draft list. However, one 
commenter recommended that several 
chlorinated organic constituents be 
removed from the list since they are not 
typically used at the Exxon Billings 
refinery. In responding to this comment, 
the Agency determined that these 
chlorinated organic compounds are not 
used in any appreciable amounts and 
are not produced in the petroleum 
refining process. Therefore, EPA deleted 
eight constituents (carbon tetrachloride, 
hexachlorobenzene,
hexachlorobutadiene, hexachloroethane, 
pentachlorophenol, 2,4,5- 
trichlorophenol, 2,4,6-trichlorophenol 
and vinyl chloride) from the final “List 
of Constituents of Concern for Wastes 
from Petroleum Processes” for today’s 
decision. This revised list is available in 
the docket for today’s notice.

In the proposal, EPA determined that 
Exxon did not provide sufficient waste 
characterization data on TC-hazardous 
intermediate tank bottoms (ITB) to cover 
this waste in the no-migration variance. 
During the comment period Exxon 
provided additional information to 
support the validity of the analytical 
data characterizing this material and 
requested that the variance be expanded 
to cover these wastes. EPA reviewed the 
additional information and determined 
that, because of sample dilutions 
performed during the analyses, the 
reporting limits were high and the 
resultant data provided limited 
information. The Agency concluded that 
the data are not adequate to completely 
characterize these wastes as stipulated 
in 40 CFR 268.6(a)(2) and that Exxon 
must provide analytical results 
characterizing a minimum of four 
representative samples before the 
Agency can expand the variance to 
include the TG-hazardous ITB wastes.

(Any amendment of the variance to 
include these or other restricted 
hazardous wastes will be locally noticed 
as well as published in the Federal 
Register with an opportunity for public 
comment.)
F. M odeling Assessm ents

Exxon relied on several verified 
models in its demonstration of no- 
migration. The models were either 
developed by EPA (e.g., ISC and 
CHEMDAT7) or determined to be 
appropriate for the conditions being 
assessed at the NSLTUJe.g., the VIP 
model). A number of commenters 
agreed with the Agency that the use of 
models to assess the environmental fate 
of waste constituents is an appropriate 
approach for demonstrating no
migration to a “reasonable degree of 
certainty.” At the same time, several 
commenters criticized the way Exxon 
used EPA’s models as insufficiently 
conservative. Specific comments on the 
modeling analysis are discussed below.
3. Unsaturated Zone M odeling

One group of commenters argued that 
Exxon used inappropriate and 
insufficiently conservative inputs to the 
Vadose Zone Interactive Processes (VIP) 
model, which was used to predict 
movement of organics in the 
unsaturated zone. EPA disagrees with 
these commenters, and believes that 
Exxon, in fact, used the correct values 
in the modeling. The commenters 
apparently did not refer to the actual 
model input files, but rather pulled 
values from some tables provided in the 
petition and assumed that these were 
used in the modeling. A quick 
examination of Exxon’s modeling inputs 
(included in the docket in NEBP-S0Q21 
and NEBP-S0028) shows that the values 
in the worst-case simulations were 
significantly longer (more conservative) 
than the values suggested by the 
commenter in every case except one 
(pyrene). And in this case, the value 
used for pyrene in the lower treatment 
zone is well within the range of values 
suggested by the commenter.
2. Air Quality Modeling

Many commenters addressed Exxon’s 
air modeling analyses. In general, the 
commenters were concerned about 
various aspects of the emissions 
assessment, the dispersion modeling, 
and the impact of waste variability on 
the air modeling estimates. In response 
to these comments, EPA reran the 
dispersion and emission models, 
incorporating comments that were 
consistent with its Air Pathway 
Assessment Methodology (APAM) 
guidance, and conducted an analysis of

the impacts from the NSLTU With the 
intent of improving the accuracy of the 
emissions and dispersion modeling. The 
results of the modeling are provided in 
Section 111(A)(4) of this notice. The 
specific changes are described below.

a. Em issions Assessm ent. Commenters 
noted that Exxon’s emissions 
assessment of gas and particle phase 
constituents contained several very 
conservative treatments, including 
treatments that were more conservative 
than those that were recommended in 
EPA’s APAM guidance. The most 
conservative aspect of the gas-phase 
emissions analysis was that the oil 
loading rates used in the model were 
based on the most conservative waste 
stream, rather than a mass-weighted 
average oil loading rate that considered 
all waste streams. Exxon’s approach 
resulted in substantially greater 
volatilization than what would be 
expected using more representative 
input data in the CHEMDAT7 emissions 
model. In EPA’s revised modeling, the 
emission rate for the most critical 
constituent, benzene, was 
approximately 50 percent lower than 
that modeled by Exxon.

Wind erosion emissions of 
particulates also were substantially 
overestimated by Exxon, according to a 
commenter. Exxon’s analysis shows that 
particulate emissions in the first 
(winter) and fourth (fall) quarters 
account for approximately 50 percent of 
total particulate loadings even though 
there is very little activity at the NSLTU 
during these periods. That is, there are 
periods of snow cover and frozen 
surfac. conditions and, with the 
exception of some minor activities 
associated with dumping and spreading 
contaminated soils, no other activity 
occurs at the NSLTU during the first 
and fourth quarters.

During the first quarter, when the 
NSLTU has been essentially inactive for 
a full quarter, the conservatism of 
assuming large particulate loadings is 
extreme. EPA modified the modeling 
analysis to reflect this fact. The fourth 
quarter wind erosion contribution also 
appears to be substantially 
overestimated by Exxon, but there were 
insufficient data to reassess wind 
erosion in this quarter and the 
conservatism in the fourth quarter was 
maintained.

The revised wind erosion emissions 
assessment of metals in the first quarter 
considered the volumes of expected 
contaminated soils, specific gravity, and 
the projected 5 cm spread depth. EPA 
calculated that approximately 1-2 
percent of the surface would have 
freshly applied contaminated soils and 
that it would only be spread, not tilled.
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Furthermore, since the concentrations of 
metals are much lower in the 
contaminated soils (the only material 
susceptible to erosion during this 
period) than the modeled 
concentrations based on maximum ZOI 
loadings (e.g., the concentration of 
arsenic is nearly six times lower), EPA 
considers the likely emission of metals 
during the first quarter to be negligible.

b. D ispersion M odeling. When EPA 
reran the dispersion modeling, several 
issues raised by commenters were 
addressed, namely: the revised version 
of ISCLT (ISCLT2) was used; a more 
refined placement of the receptor 
locations was used; and the modeling 
methodology described in the APAM 
was more closely followed (in 
particular, the appropriate wind speed 
adjustment factor of 1.4 was used). On 
this basis, relatively minor differences 
in the dispersion model results were 
found (i.e., the revised annual average 
normalized concentrations were only 
approximately five percent lower than 
Exxon’s analysis). Therefore, the 
changes in the emission inputs had a 
greater impact on the modeled air 
quality concentrations (provided in 
Table 1) than the revised dispersion 
modeling.

EPA reran the model to determine the 
impact of what it considered to be valid 
comments on its proposed decision. As 
explained in Section 111(A)(4) and Table 
1, the revised modeling showed no 
migration—in fact the results were 
somewhat more favorable to Exxon’s 
case than Exxon’s original modeling.
For the purposes of today’s decision, 
EPA believes that these revised 
modeling results are the most 
appropriate measure of the NSLTU’s 
performance with respect to air quality. 
EPA reemphasizes, however, that, even 
if only the comments arguing for a more 
conservative approach were accepted, 
Exxon still would meet the no-migration 
standard.

c. Waste Variability. Commenters 
were concerned that variability in 
concentrations of hazardous 
constituents would result in migration 
through the air pathway even though 
the no-migration demonstration showed 
that unit boundary estimates did not 
exceed health-based levels. The Agency 
agrees that this is a valid concern and
is placing a condition on the variance 
such that benzene loading to the NSLTU 
is limited to 49 kg (108 pounds) per 
year. This was the total load of benzene 
assumed by the petitioner. Benzene was 
chosen for this limit because its 
estimated concentration at the unit 
boundary is nearest to its HBL (50%). If 
Exxon wishes to apply a greater benzene 
loading, it would need to petition to

amend this variance with a revised no
migration demonstration to support this 
change. This condition is also discussed 
in Sections in and VI.
3. Confirmation of Air Modeling 
Conservatism

One commenter believed that EPA’s 
proposed decision to grant a variance to 
Exxon would violate the recent court 
decision in Kay v. EPA and Gibraltar 
C hem ical Resources, Inc. No. 6:90cy582 
(Tyler Div., E.D.Tx., decided June 30, 
1992). Gibraltar Chemical Resources,
Inc. had petitioned the Agency for a no
migration variance for the underground 
injection of hazardous wastes. The 
court, in K ayv. EPA, determined that 
the Agency had erred by granting a no
migration variance for an unconstructed 
deep injection well without the required 
mechanical integrity data. Under 40 
CFR 148.20(a)(2)(iv) (EPA regulations 
governing UIC wells) a no-migration 
petitioner is required to provide “the 
results of pressure and radioactive tracer 
tests performed within one year prior to 
the submission of the petition 
demonstrating the mechanical integrity 
of the well’s long string casing, injection 
tube, annular seal, and bottom hole 
cement.’’ (Emphasis added.) The court 
reasoned that (1) the regulation 
contemplated demonstration of the 
mechanical integrity data in the petition 
before EPA could find the no-migration 
standard had been met; (2) the 
requirements of 40 CFR 148.20(a)(2)(iv) 
could not be met by an unconstructed 
well; and (3) the approval process for 
the undrilled well precluded any public 
comment on the mechanical integrity 
data submitted after the notice and 
comment period had expired and the 
variance had been granted. The 
commenter stated that the court_ruled 
that the petitioner needed to submit all 
of the required data before the Agency 
could meet the “reasonable degree of 
certainty standard of the law’’ and grant 
a variance.

In this case, the commenter was 
particularly concerned that the 
appropriate air monitoring to confirm 
the air modeling had not yet been 
conducted. The commenter stated that 
EPA recognized that Exxon had failed to 
verify the RITZ9 modeling results, as 
EPA proposed to allow Exxon to 
conduct site-specific air monitoring 
after the variance was granted. The 
commenter recognized that Exxon could 
only conduct the monitoring after 
receiving a no-migration variance, 
because without the variance Exxon 
could not apply the wastes and conduct

9 EPA believes the commenter meant the 
CHEMDAT/ISC models.

monitoring. The commenter, however, 
argued that Exxon had plenty of time to 
conduct the air monitoring before the 
land disposal restrictions became 
effective, and that this was no reason to 
contravene the regulations.

The K ayv. EPA decision does not 
control here. That decision—which 
addresses an underground injection 
well—is based on the specific regulatory 
requirements of 40 CFR 148.20; on the 
other hand, EPA’s approval of Exxon’s 
no-migration petition for a land 
treatment unit at its Billings Refinery is 
based on a different set of regulations— 
40 CFR 268.6. While the basic standard 
of the two regulations is the same 
statutory no-migration standard, the 
specific information requirements for a 
petition under each differ. These 
differences reflect the different types of 
activities covered by each regulation. In 
the case of the Exxon petition, EPA has 
concluded that Exxon provided all the 
information required in 40 CFR 268.6 to 
demonstrate to a reasonable degree of 
certainty that there will be no migration 
from the NSLTU. Furthermore, unlike 
the case of Kay v. EPA, all the required 
information has been subject to public 
notice and comment before any final 
action on the variance by EPA.

The commenter specifically asserted 
that the petitioner did not meet the 
requirements of 40 CFR 268.6(b)(3), 
which requires that models be 
“verified” for accuracy by comparison 
with actual measurements. EPA 
disagrees with the commenter on this 
point. The CHEMDAT and ISC models 
are widely accepted and have been 
verified by the model developer with 
actual measurements. “Model 
verification” is the process of testing a 
model for its ability to predict particular 
events (in this case, emission rates and 
airborne concentrations of volatile and 
particulate material in the air). The 
model developer (in this case EPA) 
conducts verification or validation 
before the model is accepted for use. In 
the case of no-migration petitions, the 
petitioner then uses site-specific 
information to run the model, which 
provides the predictive data on which a 
no-migration finding can be made (or 
alternatively, migration is predicted). 
Monitoring—that is, the measurement of 
actual concentrations during hazardous 
waste management operations—can take 
place only in this instance after EPA has 
granted a no-migration variance 
allowing waste placement. (It is for this 
reason that the regulations only require 
the petitioner to submit a monitoring 
plan as part of the petition, rather than 
monitoring data showing no releases of 
hazardous wastes (40 CFR 268.6(c)). 
Monitoring data from actual waste
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management operations are not required 
by the regulations unless they are 
otherwise already available.)

The commenter also argued that 
Exxon had ample time to conduct air 
monitoring before the land disposal 
restrictions became effective. The 
Agency disagrees. Due to the complex 
and site-specific nature of an air 
monitoring program, the Agency would 
not have expected Exxon, or any other 
petitioner, to conduct air monitoring 
without considerable Agency input to 
arrive at a mutually acceptable 
approach. Therefore, although draft 
guidance was available at the time 
Exxon submitted its petition (July 1989), 
the Agency did not complete its review 
and approval of Exxon’s air monitoring 
plan until just prior to the November 8, 
1990 effective date of the LDRs for the 
K048-K052 wastes. Realistically, EPA 
believes that Exxon had no real 
opportunity to conduct acceptable air 
monitoring before the land disposal 
restrictions went into effect.
G. Ground-water M onitoring

The Agency evaluated the ability of 
Exxon’s ground-water monitoring 
system at the NSLTU to meet the no
migration standard. Contrary to the 
claims of several commenters, EPA did 
not just accept that the system was 
adequate because it met the Montana 
Hazardous Waste Permit standards. 
Based on its independent review of the 
NSLTU site hydrogeology, location and 
construction of monitoring wells (well 
logs), placement and vertical extent of 
well screens, piezometric data, 
monitoring data, and EPA/DHES 
inspection reports, the Agency found 
that the ground-water monitoring well 
system is acceptable and capable of 
detecting constituent releases to the 
uppermost aquifer at the earliest 
practicable time, as required by 40 CFR 
268.6(a)(4).

There was some disagreement among 
commenters with regard to which zone 
constituted the uppermost aquifer, how 
long the well screens should be, and 
how far apart the wells are located.
BPA’s regulations require ground-water 
monitoring in the uppermost aquifer.
The Agency defines the uppermost 
aquifer as the uppermost zone that 
could yield significant quantities of 
ground water (40 CFR 260.10). (See also 
“RCRA Ground-water Monitoring 
Technical Enforcement Guidance 
Document (TEGD), U.S, EPA, 1986). 
Exxon provided sufficient data to 
establish that the uppermost aquifer is 
located in a semi-confined sand and 
gravel zone at a depth between 27 and 
38 feet. The aquifer is overlain by a 
thick clay layer that contains the

piezometric surface at 18 feet below 
ground surface. Based on the regulatory 
definition, the saturated clay above the 
sand and gravel aquifer is not the 
uppermost aquifer because this zone 
would not yield significant quantities of 
ground water (i.e., in this particular 
case, less than one gallon per day).

Regardless of the regulatory definition 
of “uppermost aquifer,” it was 
suggested that Exxon should monitor 
the saturated zone in the clay near the 
top of the water table, because 
constituents floating on the water table 
might escape detection. However, it 
would be impracticable to monitor the 
water table in the saturated clay zone 
above the uppermost aquifer because 
the water collected from this zone 
would not be suitable for analysis, nor 
representative of the formation’s water. 
Because the permeability of the clay 
zone ranges between 10-6  and 10 “7 cm/ 
sec, a significant amount of time would 
be required to collect enough water for 
analysis. During this time, the sample 
would be exposed to the atmosphere, 
which would promote volatilization.
The sample quality would be further 
degraded by suspended solids from the 
clay itself which could cause significant 
interferences during analysis. The 
Agency, therefore, relies on the 
unsaturated zone monitoring system 
(i.e., soil cores and soil-pore liquids 
monitoring) for early detection of 
hazardous constituents.

Some commenters were also 
concerned that the sampling intervals of 
the well screens (17 feet) were too long. 
Monitoring well design today often calls 
for multiple (or nested) monitoring 
wells with screen lengths of five to ten 
feet, particularly in complex geologic 
circumstances; however, there is no 
evidence to suggest that systems located 
in simple geologic settings that utilize 
screen lengths of up to 20 feet will not 
yield representative samples of ground 
water. EPA evaluated the hydrogeology 
at the NSLTU and determined that the 
sand and gravel zone, the uppermost 
aquifer, is fairly homogeneous 
throughout the site and no preferential 
pathways (fractures, faults, folds or 
solution channels) are present which 
would warrant shorter screen intervals. 
Thus, the Agency concluded that the 
monitoring well screens are installed at 
reasonable sampling intervals and allow 
the collection of representative samples 
of ground water from the uppermost 
aquifer at the NSLTU.

Finally, some commenters were 
concerned that the ground-water 
monitoring wells were spaced too far 
apart because a 1985 report describing 
the interim-status ground-water 
monitoring system at Exxon land

treatment units indicated that sonie 
wells were up to 1000 feet apart. These 
wells, however, were not at the NSLTU. 
At the NSLTU the downgradient 
monitoring wells are between 400 and 
450 feet apart (NEBP-S0003, Section 6) 
which is a reasonable distance 
considering the simple hydrogeologic 
conditions (no preferential pathways are 
present) as well as the uniform waste 
application practices at this facility. If a 
release were to occur, the resulting 
contamination would be dilute and 
diffuse and subject to dispersion. 
Therefore, the three wells at the unit 
boundary downgradient from the active 
area are in reasonable locations to detect 
contamination at the earliest practicable 
time.

H. Surface Water

Migration of hazardous constituents 
via a surface water pathway is not a 
concern at the NSLTU because berms 
surround the unit. Consistent with 
permitting standards (40 CFR 264.273
(c) and (d)), these two-to-five foot 
compacted clay berms were designed to 
be capable of containing the run-off and 
preventing run-on generated during a 
24-hour, 25-year storm event. 
Commenters questioned why EPA 
allowed Exxon to rely on a run-on/run- 
off system designed for a 24-hour, 25- 
year storm as required by the Montana 
Hazardous Waste Permit and argued 
that mere compliance with the permit 
does not provide the “reasonable degree 
of certainty” of the no-migration 
standard. Rather, the commenters 
believed that the Agency is required to 
consider the strongest predictable storm, 
such as a 100-year storm.

EPA considers the commenter’s point 
on this issue to be moot. The NSLTU is 
over-designed for a 24-hour, 25-year 
storm of 3.19 inches; in fact, the run-on/ 
run-off system could completely contain 
the rainfall resulting from the 24-hour, 
100-year design storm of 3.4 inches 
(calculations are in the docket for 
today’s notice). More particularly, 
however, the Agency sees no 
compelling reason to modify the widely 
accepted 24-hour, 25-year design storm 
in the case Of units handling wastes 
subject to the no-migration standard. 
EPA believes that a greater than 24- 
hour, 25-year storm is the sort of 
unpredictable event considered to be 
outside the scope of nomigration 
determinations (57 FR 39541, fn 1, 
August 11,1992). But in any case, this 
issue is moot for the NSLTU, since in 
fact it would contain a 24-hour, 100- 
year storm.
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I. Soil-Pore Liquids M onitoring
Several commenters argued that 

Exxon's soil-pore liquid monitoring 
system in the unsaturated zone was 
inadequate because Exxon relied on an 
insufficient number and type of 
lysimeters. EPA’s proposed notice (57 
F R 10478, March 26,1992) pointed out 
that, even though EPA guidance 
suggests that six lysimeters would be 
appropriate for a unit the size of the 
NSLTU (six-hectares), Exxon has only 
two lysimeters. One of the commenters 
also stated that EPA glossed over the 
lysimeter inadequacies in the proposed 
notice when it stated that the waste 
application rate and soil characteristics 
are uniform across the land treatment 
unit and, therefore, contamination will 
occur uniformly and be detected by two 
lysimeters. The commenter believed 
that EPA assumed away the types of 
problems that a monitoring system is 
supposed to detect.

EPA disagrees with the commenters' 
view that Exxon’s soil-pore monitoring 
system is inadequate. The Agency 
recognizes that its general guidance in 
the H azardous W aste Land Treatment 
manual indicates that a unit the size of 
the NSLTU should have six lysimeters, 
based solely on the size (NEBP—S0058), 
This manual, however, is intended to 
provide guidance which can be varied 
on the basis of site-specific 
circumstances. In fact, it has been EPA’s 
experience in Region VIII that 
lysimeters, because of the semi-arid 
climate, are generally of limited value in 
measuring the chemical makeup of soil 
pore liquids beneath the treatment zone. 
For this reason, the Region has placed 
less emphasis on lysimeters at many 
facilities, including Exxon’s Billings 
refinery. The fact that Exxon has 
regularly collected samples of the soil- 
pore liquids from the two pan 
lysimeters in place at the NSLTU 
provides added support to the no
migration demonstration.™ EPA, 
however, continues to believe that, 
given the general problems with 
lysimeters in this area and the 
uniformity of the soils at Exxon’s 
NSLTU and its waste management 
operations, there would be little if any 
benefit from additional lysimeters. As 
explained in the proposal, the 
disadvantages associated with further 
lysimeters—for example, the slight 
possibility that routes of migration

i°O ne set of commenters criticized Exxon’s use 
of pan lysimeters. EPA notes that Exxon’s pan 
lysimeters have more consistently provided 
samples than have other types of lysimeters used 
in the region. This issue is discussed in a study 
done at the Conoco land treatment unit located near 
Billings, Montana, available in the docket for the 
proposed notice (Attachment 16 of S0021).

might be created—outweigh their 
speculative benefits in this case.

More important, the Agency, when 
reviewing the variance petition, looked 
not only at the individual components 
of the monitoring system, but also at the 
monitoring system as a whole. Other 
aspects of the monitoring system that 
provide confirmatory data for Exxon’s 
NSLTU include soil core monitoring, 
performed annually in accordance with 
the Montana Hazardous Waste Permit, 
and ZOI soil sampling and analysis 
conducted on a monthly basis during 
the active season. The monthly ZOI soil 
samples are analyzed for oil and grease, 
percent solids, and percent mqisture. 
Also, annual composite ZOI samples are 
analyzed for pH, nutrients, and the 
following metals: antimony, arsenic, 
barium, beryllium, cadmium, 
chromium, cobalt, copper, lead, 
mercury, nickel, selenium, vanadium 
and zinc. This ZOI sampling program, 
which in certain respects goes beyond 
standard EPA regulatory requirements, 
provides important confirmatory data 
ensuring that the site is operating in a 
uniform, acceptable manner.

Because of the redundancy of the 
overall system, together with all of the 
reasons put forth in the proposed notice 
(i.e., uniform waste application, uniform 
soil characteristics, low permeability 
soil, low soil moisture, arid climate, and 
careful management and operation of 
the NSLTU), the Agency continues to 
believe that Exxon’s monitoring system 
provides information of sufficient 
quality to determine the overall 
performance of the land treatment unit, 
and indicates whether hazardous 
constituents are migrating into soil-pore 
liquids below the treatment zone.
/. Past Contamination at Other Units

One commenter stated that, because 
the record shows contamination at other 
land treatment units at the Billings 
refinery, EPA cannot determine to a 
reasonable degree of certainty that there 
will be no migration from the NSLTU in 
the future. The commenter argued that 
this contamination resulted from the 
same land treatment practices of the 
same petroleum wastes in the same type 
of land treatment unit as the NSLTU.

EPA agrees that the Agency should 
consider past practices in reviewing a 
no-migration variance petition. 
However, after reviewing Exxon’s 
petition and other information in the 
record, EPA concluded that the 
conditions associated with the other 
land treatment units referred to by the 
commenter were substantially different 
from those at the NSLTU and that the 
reported contamination at those units 
was not an indication that hazardous

constituents would migrate from the 
NSLTU. In particular, one of the other 
land treatment units referred to by the 
commenters is located above an old 
solid waste management unit (SWMU) 
(operated prior to 1980), which may 
well be responsible for the reported 
releases, and the other is in an area that 
failed to maintain the minimum 
separation of at least three feet between 
the base of the treatment unit and the 
top of the seasonal high water table.
These two units are subject to corrective 
action and closure requirements. The 
NSLTU, however, was not constructed 
over a previously existing waste site and 
the required three-foot minimum 
separation is consistently maintained 
(the separation between ground water 
and the treatment zone at the NSLTU is 
at least 14 feet). Therefore, the 
commenter's concerns are not well- 
founded regarding the NSLTU, and the 
Agency believes that the past history of 
those other units is not relevant, in this 
case, to predictions of performance of 
the NSLTU.
V. Im plem entation o f V ariance

This no-migration variance applies 
only to the New South Land Treatment 
Unit (NSLTU) and the wastes and waste 
volumes covered by the demonstration. 
The no-migration variance for land 
disposal of restricted wastes is 
applicable to only Slop Oil Emulsion 
Solids (K049), API Separator Sludge 
(K051), and TC Contaminated Soils 
(when the LDRs are promulgated for this 
waste) generated at die Exxon Refinery 
in Billings, Montana (40 CFR 268.6(i)).

Exxon is required to submit a petition 
for amendment of this variance and 
receive Agency approval before 
applying other restricted hazardous 
wastes to the land treatment unit. Of 
course, Exxon may continue to apply 
non-hazardous wastes or unrestricted 
hazardous wastes, in accordance with 
its Montana Hazardous Waste Permit.

EPA’s final decision is based on 
specific information provided by Exxon 
in its petition, and Exxon’s compliance 
with its Hazardous Waste Permit, issued 
by the State of Montana. Therefore, 
Exxon’s petition and its State permit 
define the scope of permissible 
activities under the variance. Any 
significant departures from the terms of 
the variance would require amendment 
of the variance. If Exxon made such 
changes without first seeking an 
amendment, and if it continued to apply 
restricted wastes at the unit, it would be 
in violation of the RCRA land disposal 
restrictions and would potentially be 
subject to enforcement action.

EPA notes that the current RCRA 
regulations at 40 CFR 268.6(e) spell out
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procedures that govern changes at 
facilities subject to no-migration 
variances, and that the regulations at 40 
CFR 268.6(f) govern procedures to 
follow if a facility determines that a 
migration has occurred. Specifically, in 
accordance with 40 CFR 268.6(e), Exxon 
must report any changes in conditions 
at the NSLTU and/or the environment 
around the unit that significantly depart 
from the conditions described in the 
petition and affect the potential for 
migration of hazardous constituents 
horn the unit. If Exxon plans to make 
changes to the design, construction, or 
operation of the NSLTU, or any other 
changes that may affect the potential for 
migration of hazardous constituents, 
such a change must be proposed in 
writing to EPA at least 30 days prior to 
the change. Any significant change must 
be approved before it is made. If Exxon 
discovers that a condition at the site 
(e.g., a tornado event) which was 
modeled or predicted in the petition, 
does not occur as predicted, this change 
must be reported, in writing, to the 
Administrator within 10 days of 
discovering the change. EPA will 
determine whether the reported change 
from the terms of the petition requires 
further action, which may include 
termination of waste acceptance, 
revocation of the variance, or other 
responses.

In addition, in accordance with 40 
CFR 268.6(f), if Exxon determines that 
there is migration of a hazardous 
constituent(s) from the NSLTU, Exxon 
must immediately suspend receipt of 
restricted waste at the NSLTU, and 
notify the Agency in writing, within 10 
days of the determination that a release 
has occurred. Within 60 days of 
receiving notification, EPA'Will 
determine whether Exxon can again 
receive restricted waste in the NSLTU, 
or whether the variance is to be revoked 
with respect to future disposal of 
restricted waste at the unit. As to any 
migration that already has occurred,
EPA retains the right to initiate an 
enforcement action for violation of the 
Land Disposal Restrictions due to 
migration from the unit.

One commenter asked for a clearer 
definition of what would constitute 
migration. The confirmed presence of a 
constituent beyond the unit boundary at 
a concentration greater than the 
applicable health-based level, even a 
single event (except for the air 
pathway), indicates that migration has 
occurred and the unit is no longer 
functioning properly (i.e., it is unable to 
degrade, transform or immobilize the 
hazardous constituents to non- 
hazardous levels within the treatment 
zone). Of course, if the detection above

an HBL can be shown to be a laboratory 
artifact or if the constituent can be 
shown to derive from some other 
source, then it Would not be considered 
migration.

The same commenter suggested that 
migration should be defined as 
detection of Principal Hazardous 
Constituents (PHCs) above HBLs, rather 
than any hazardous constituent. The 
Agency notes that a petitioner is not 
required to monitor for each and every 
constituent present in the waste (let 
alone in 40 CFR 261, Appendix VIII). 
Rather, indicator constituents are used. 
Indicator constituents act as surrogates 
for other constituents which are equally 
or less toxic, mobile, or prevalent. If 
none of the indicators are present at 
hazardous concentrations, then the 
Agency assumes that the less toxic or 
mobile constituents also will not be 
present at hazardous concentrations. 
These indicator constituents are called 
principal hazardous constituents (PHCs) 
in the Montana Hazardous Waste 
Permit. However, as discussed in the 
proposed notice, in the event that Exxon 
should detect a non-PHC at a 
concentration above its HBL, this event 
also would be subject to the notification 
requirements of 40 CFR 268.6(f).

EPA notes that decisions on no
migration determinations, other than for 
underground injections wells, have been 
delegated to the Office of Solid Waste 
and Emergency Response (OSWER) 
(Delegation of Authority 8-40, EPA’s 
Delegation Manual 1200 TN 166 
September 2,1989). Notices required 
under 40 CFR 268.6(e) and (f), therefore, 
should be submitted to the Chief, 
Assistance Branch, Office of Solid 
Waste (5303W), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460.

In accordance with 40 CFR 268.6(k), 
the no-migration variance is valid for 
the term of the facility’s Montana 
Hazardous Waste Permit; therefore, 
Exxon’s variance for the NSLTU will 
expire on October 18,1998 (the date on 
which Exxon’s Montana Hazardous 
Waste Permit expires).

In addition, today’s final decision 
imposes a series of specific conditions 
on Exxon’s operations designed to 
ensure that migration will not occur, 
and that the no-migration variance can 
be effectively enforced. These proposed 
conditions are spelled out in Section VI 
of today’s notice and are discussed in 
detail in Section III. These conditions 
are directly enforceable, and a violation 
of a condition would constitute a 
violation of the RCRA land disposal 
restrictions. EPA’s Region VIII has 
primary responsibility for ensuring 
compliance.

VI. Conditions of Exxon's No-Migration 
Variance

As a condition of granting a no- 
migration variance to Exxon to dispose 
of certain restricted hazardous wastes 
(K049, K051, and TC-Contaminated 
Soils) at the NSLTU, EPA is requiring 
that the following conditions be met for 
the term of this variance:

(1) Exxon must comply with Montana 
State permit conditions with regard to 
characterization of wastes disposed of at 
the NSLTU, and monitoring of ground 
water, soil and soil-pore liquids at that 
unit. Exxon must provide the results of 
this characterization and monitoring to 
the EPA Region VIII Montana 
Operations Office, Federal Building, 301 
South Park, Helena, MT 59626, on the 
same schedule as they are provided to 
the State of Montana Department of 
Health and Environmental Sciences 
(DHES) under the facility’s permit.

(2) Exxon must collect samples of the 
TC-hazardous Tank Bottoms and the 
non-hazardous waste streams (Boiler 
House Lime Sludge; Cooling Tower 
Sludge; and DEA Sludge) and analyze 
them for all of the constituents on the 
list of “Petroleum Constituents of 
Concern.“ A copy of this list is provided 
in today’s RCRA regulatory docket 
(NEBP-S0102). Exxon must analyze four 
representative samples of these 
wastestreams, or where a waste is 
infrequently generated, a sample each 
time the waste is generated for a period 
of two years from variance issuance.
The results of the analyses must be 
provided in a written report, to the EPA 
Region VIII Montana Operations Office, 
Federal Building, 301 South Park, 
Helena, MT 59626, within 60 days of 
the last application of these wastes in 
each operating season.

(3) Exxon must conduct confirmatory 
air quality monitoring at the NSLTU 
during the first July-August after the 
effective date of the variance to confirm 
the air modeling. The monitoring must 
meet the standards described in the 
approved plan found in “Response to 
Technical Evaluation” Attachment 22, a 
copy of which is provided in the RCRA 
regulatory docket for today’s notice. The 
results of the monitoring must be 
compared to short-term modeling for the 
same source and dispersion conditions 
that occurred during the monitoring 
period. This comparison will be used to 
confirm the average annual modeling air 
release estimates. Exxon shall provide 
the written results of the air monitoring 
program, including any revisions to the 
modeling estimates, to the EPA Region 
VIII Montana Operations Office, Federal 
Building, 301 South Park, Helena, MT
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59626, within 90 days of the last air 
monitoring sample collection.

(4) The total amount of benzene that 
may be disposed of at the NSLTU may 
not exceed 49 Kg (108 pounds) per 
calendar year. Exxon must determine 
the benzene content of each 
wastestream prior to placement at the 
land treatment unit. Representative 
samples of each waste stream must be 
analyzed for benzene as they are 
generated during the land application 
season in accordance with SW-846. The 
term “as generated” means each time 
the wastes are removed from the 
wastewater system, created through a 
spill, or a tank is cleaned out, and the 
wastes are taken to the land treatment 
unit, which may be several times a year. 
A summary of these waste analyses 
must be provided to EPA Region VIII 
Montana Operations Office, Federal 
Building, 301 South Park, Helena, MT 
59626, within 60 days of the last 
application of waste in each operating 
season. When the 49 Kg limit is reached, 
no additional waste containing 
detectable levels of benzene may be 
disposed of at the NSLTU until the next 
calendar year.

(5) Exxon must install the vehicle 
decontamination station at the NSLTU 
proposed in "Response to Technical 
Evaluation” Attachment 2 (located in 
the RCRA regulatory docket for today’s 
notice), or one that provides no less 
adequate protection, prior to application 
of any restricted wastes, and must 
decontaminate all vehicles before they 
leave the unit. The decontamination 
station must be constructed so as to 
restrict access to and from the land 
treatment unit and prevent trackout of 
hazardous constituents on vehicles. 
Notification of installation of this 
station shall be sent to the EPA Region 
VIII Montana Operations Office, Federal 
Building, 301 South Park, Helena, MT 
59626, within 30 days of installation.

Dated: July 12,1993.
Richard J. Guimond,
Acting A ssistant Adm inistrator, O ffice o f  
Solid  W aste and Em ergency R esponse.
[FR Doc. 93-17872 FUed 7-26-93; 8:45 ami
BILUNG CODE «560-60-P

FEDERAL MARITIME COMMISSION 
[Docket No. 93-14]

Parts-Tires-Imports, Inc. v. Florida Car 
Lines, Inc. d/b/a Florida Container 
Line; Filing of Complaint and 
Assignment

Notice is given that a complaint filed 
by Parts-Tires-Imports, Inc. 
(“Complainant”) against Florida Car

Lines, Inc. d/b/a Florida Container Line 
(“Respondents”) was served July 21,
1993. Complainant alleges that 
Respondent engaged in violations of 
sections 10(a)(1) and 10(d)(1) of the 
Shipping Act of 1984, 46 U.S.C. app. 
1709 (a)(1) and (d)(1), by taking 
possession of Complainant’s goods for 
the purpose of shipment from the 
United States to Aquaba, Jordan, 
obtaining payment in full from 
Complainant, and failing to pay ocean 
carriers to complete the shipments, thus 
forcing Complainant to again pay 
shipping charges and storage charges in 
order to have its goods released by the 
ocean carriers.

This proceeding has been assigned to 
the Office of Administrative Law Judges. 
Hearing in this matter, if any is held, 
shall commence within the time 
limitations prescribed in 46 CFR 502.61. 
The hearing shall include oral testimony 
and cross-examination in the discretion 
of the Presiding Officer only upon 
proper showing that there are genuine 
issues of material fact that cannot be 
resolved on the basis of swom 
statements, affidavits, depositions, or 
other documents or that the nature of 
the matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. Pursuant to the further 
terms of 46 CFR 502.61, the initial 
decision of the Presiding Officer in this 
proceeding shall be issued by July 21,
1994, and the final decision of the 
Commission shall be issued by 
November 18,1994.
Joseph C. Polking,
Secretary.
(FR Doc. 93-17782 Filed 7-26-93; 8:45 ami
BILLING CODE C730-41-M

[Petition No. 37-93, etc.]

Petitions for Temporary Exemption 
From Electronic Tariff Filing 
Requirements; Filing of Petitions

In the matter of Petition No. P37-93, 
Petition of ISS Express Lines; Petition No. 
P38-93, Petition of Wiley International 
Transport, Inc.; Petition No. P39—93, Petition 
of Transfreight Express Lines; Petition No. 
P40-93, Petition of Glorious Shipping; 
Petition No. P41-93, Petition of Olimpex 
International, Inc.

Notice is hereby given of the filing of 
petitions by the above named 
petitioners, pursuant to 46 CFR 514.8(a), 
for temporary exemption from the 
electronic tariff filing requirements of 
the Commission's ATFI System. 
Petitioners request exemption from the 
June 4,1993, electronic filing deadline.

To facilitate thorough consideration of 
the petitions, interested persons are

requested to reply to the petitions no 
later than July 28,1993. Replies shall be 
directed to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573-0001, shall consist of an original 
and 15 copies, and shall be served on 
petitioners or their representatives as 
follows:
P37-93—Mr. John Hep worth, Managing 

Director, ISS Express Lines, 256—262 
Adderley Street, West Melbourne,
Vic. 3003, Australia 

P38-93—Mr. Tom Wiley, President, 
Wiley International Transport, Inc., 
5305 W. 102nd Street. Los Angeles, 
CA 90045

P39-93—Mr. Greg Vemoy, President, 
Transfreight Express Lines, Post 
Office Box 68271, Seattle, Washington 
98168

P40-93—Mr. Paul Lam, President, 
Glorious Shipping, Room 521, 5/F., 
Star House, 3 Salisbury Road, 
T^simshatsi, Kowloon, Hong Kong 

P41-93—Ms. Ann Bruno, President, 
Olimpex International, Inc., 115 West 
Maple Street, Alexandria, Virginia 
22301
Copies of the petitions are available for 

examination at the Washington, DC office of 
the Secretary of the Commission, 800 N. 
Capitol Street, NW., room 1046.
Joseph C. Polking,
Secretary.
[FR Doc. 93-17784 Filed 7-26-93; 8:45 ami 
BILLING CODE C73O-01-M

[Petition No. P42-93, etc.]

Petitions for Temporary Exemption 
From Electronic Tariff Filing 
Requirements; Filing of Petitions

In the matterof Petition No. P42-93, 
Petition of Turkey/U.S. Atlantic and Gulf 
Rate Agreement; Petition No. P43-93,
Petition of Mediterranean/Puerto Rican 
Conference; Petition No. P44-93, Petition of 
South Europe/U.S.A. Freight Conference.

Notice is hereby given of the filing of 
petitions by the above named 
petitioners, pursuant to 46 CFR 514.8(a), 
for temporary exemption from the 
electronic tariff filing requirements of 
the Commission’s ATFI System. 
Petitioners request exemption from the 
August 27,1993, electronic filing 
deadline.

To facilitate thorough consideration of 
the petitions, interested persons are 
requested to reply to the petitions no 
later than July 29,1993. Replies shall be 
directed to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573-0001, shall consist of an original 
and 15 copies, and shall be served on 
counsel for Petitioners: Marc J. Fink, 
Esq., Sher & Blackwell, 1255 Twenty-
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third Street, NW., suite 500, 
Washington, DC 20037-1194.

Copies of the petitions are available for 
examination at the Washington, DC office of 
the Secretary of the Commission, 800 N. 
Capitol Street, NW., room 1046.
Joseph C. Polking,
Secretary.
[FR Doc. 93-17783 Filed 7-26-93; 8:45 am] 
BILLING CODE 6730-01-Hi

GENERAL ACCOUNTING OFFICE

Exposure Draft of Government 
Auditing Standards

AGENCY: General Accounting Office 
ACTION: Notice.

SUMMARY: On July 26,1993, the United 
States General Accounting Office issued 
an exposure draft of Government 
Auditing Standards, commonly known 
as the “yellow book.“ The exposure 
draft reflects the recommendations of 
the Government Auditing Standards 
Advisory Council based on discussions 
held at seven open meetings from April 
1991 through February 1993. The 
exposure draft is being sent to audit 
officials at all levels of government, the 
public accounting profession, academia, 
professional organizations, and public 
interest groups. Comments on the 
proposed changes are encouraged, and 
are due by November 15,1993.
DATES: Issuing of exposure draft of 
Government Auditing Standards: July
26,1993.

ADDRESSES: To obtain a copy of the 
exposure draft write to: U.S. General 
Accounting Office, P.O. Box 6015, 
Gaithersburg, MD 20884-6015.

Interested parties may also place 
orders by calling (202) 512-6000 or 
sending a fax to (301) 258-4066.
for further information contact: 
Marcia B. Buchanan, Project Manager, 
U.S. General Accounting Office, 441 G 
St., NW., room 6025, Washington, DC 
20548 or call (202) 512-9321.

Dated: July 22,1993.
Donald H. Chapin,
Assistant Comptroller General.
(FR Doc. 93-17704 Filed 7-26-93; 8:45 am] 
BILLING CODE 1616-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Centers for Disease Control and 
Prevention

Possible Adverse Effects of Folic Acid 
Consumption; Meeting

The National Center for 
Environmental Health of the Centers for 
Disease Control and Prevention (CDC) 
announces the following meeting.

N am e: Surveillance of Possible 
Adverse Effects of Folic Acid and Other 
Folate Consumption.

Time and Date: 8:30 a.m.-5 p.m., 
August 12,1993.

P lace: CDC, Auditorium B, 1600 
Clifton Road, NE., Atlanta, Georgia 
30333.

Status: Open to the public for 
observation and comment, limited only 
by space available.

Purpose: Spina bifida and 
anencephaly (SBA) are common and 
serious birth defects. On September 11, 
1992, the U.S. Public Health Service 
recommended that all women of 
childbearing age in the U.S. who are 
capable of becoming pregnant should 
consume 0.4 mg of folic acid per day for 
the purpose of reducing their risk of 
having a pregnancy affected by SBA or 
other neural tube defects. The adverse 
effects of higher folic acid intake are not 
well known. Accordingly, CDC is 
considering the establishment of a 
surveillance program to monitor 
possible adverse effects of increased 
folate consumption, with emphasis on 
the possibilities for complicating the 
diagnosis of pernicious anemia and 
other vitamin B12 deficiencies.

CDC will convene this public meeting 
in order to receive individual advice on 
establishing surveillance systems for 
possible adverse health effects 
associated with increased folate 
consumption.

Matters to be D iscussed: An invited 
group of qualified experts will be asked 
to provide individual data to answer the 
following questions:

(1) What are the possible adverse 
effects of increased folate consumption 
and what types of adverse effects are 
associated with a given level of 
increased folate intake?

(2) Are there population subgroups in 
which the possible adverse effects are 
most likely to occur?

(3) What are the possible methods to 
monitor the occurrence of these adverse 
effects? Please give advantages and 
disadvantages of each.

(4) How should CDC establish 
surveillance systems to monitor these 
possible adverse effects and which 
populations should be targeted?

(5) What should be the case definition 
for adverse effects related to folic acid 
consumption?

Contact Person fo r  M ore Inform ation: 
Marjorie A. Speers, Ph.D., Director, 
Division of Chronic Disease Control and 
Community Intervention, National 
Center for Chronic Disease Prevention 
and Health Promotion, CDC, Mailstop 
K-45, 4770 Buford Highway, NE., 
Atlanta, Georgia 30341-3724, telephone 
404/488-5532.

Dated: July 21,1993.
Elvin Hilyer,
Associate Director for Policy Coordination, 
Centers for Disease Control and Prevention 
(CDC).
[FR Doc. 93-17823 Filed 7-26-93; 8:45 ami 
BILUNG CODE 4160-16-M

Food and Drug Administration 
[Docket No. 93M-0209]

Interventional Technologies, Inc.; 
Premarket Approval of IVT Coronary 
Atherectomy System (TEC®)
AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application by 
InterVentional Technologies, Inc., San 
Diego, CA for premarket approval, 
under the Federal Food, Drug, and 
Cosmetic Act (the act), of the IVT 
Coronary Atherectomy System (TEC®). 
After reviewing the recommendation of 
the Circulatory System Devices Panel, 
FDA’s Center for Devices and 
Radiological Health (CDRH) notified the 
applicant, by letter of May 18,1993, of 
the approval of the application.
DATES: Petitions for administrative 
review by August 26,1993.
ADDRESSES: Written requests for copies 
of the summary of safety and 
effectiveness data and petitions for 
administrative review to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, rm. 1-23, 
12420 Parklawn Dr., Rockville, MD 
20857.
FOR FURTHER INFORMATION CONTACT: Tara 
A. Ryan, Center for Devices and 
Radiological Health (HFZ-450), Food 
and Drug Administration, 1390 Piccard 
Dr., Rockville, MD 20850, 301-427- 
1197.
SUPPLEMENTARY INFORMATION: On July
15,1991, InterVentional Technologies, 
Inc., San Diego, CA 92123, submitted to 
CDRH an application for premarket 
approval of the IVT Coronary 
Atherectomy System (TEC®). The IVT
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Coronary Atherectomy System 
(hereinafter referred to as the TEC® 
System) is indicated for percutaneous 
transluminal endarterectomy of 
coronary arteries and bypass grafts 
excluding native artery diffuse lesions 
greater than 20 millimeter (mm), total 
occlusions, unprotected left main stem 
lesions and heavily calcified lesions.
The microsurgical cutting component 
shaves intraluminal obstructions while 
the vacuum feature extracts the excised 
debris. In this manner the TEC®
System, which operates over a guide 
wire, is used to recanalize coronary 
vessels by debulking and removing from 
the body atherosclerotic material. In 
order to achieve optimum angiographic 
results, adjunctive balloon angioplasty 
may be required in a majority of 
procedures performed with die TEC® 
device.

Use of the TEC® System is indicated 
in patients with coronary artery or 
bypass graft disease accessible to the 
device. In addition, the device may be 
useful in lesions complicated by 
thrombus. These patients generally will 
be candidates for percutaneous 
transluminal coronary angioplasty 
(PTCA).

Patients selected for TEC® 
atherectomy should meet the following 
criteria:

(1) Have significant atherosclerotic 
disease and/or thrombus in coronary 
arteries and bypass grafts whether 
untreated disease or restenosis of 
previously treated lesions;

(2) Have aorto-ostial, proximal, mid, 
or sometimes distal lesions that may be 
either short and discrete or long and 
diffuse (less than 20 mm in length);

(3) Stenoses should be such as to 
permit the TEC® guide wire to pass 
completely across the lesion of interest;

(4) Single or multiple vessel disease if 
treating the latter does not pose 
unacceptable risk to the patient such as 
unprotected left main disease, highly 
calcified lesions, or total occlusions of 
native coronary arteries; and

(5) Be candidates for PTCA.
On June 8,1992, the Circulatory 

System Devices Panel of the Medical 
Devices Advisory Committee, an FDA 
advisory committee, reviewed and 
recommended approval of the 
application. On May 18,1993, CDRH 
approved the application by a letter to 
the applicant from the Deputy Director 
of the Office of Device Evaluation, 
CDRH.

A summary of the safety and 
effectiveness data on which CDRH 
based its approval is on file in the 
Dockets Management Branch (address 
above) and is available from that office 
upon written request. Requests should

be identified with the name of the 
device and the docket number found in 
brackets in the heading of this 
document.
Opportunity for Administrative Review

Section 515(d)(3) of the act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to petition, under section 515(g) 
of the act (21 U.S.C. 360e(g)), for 
administrative review of CDRH’s 
decision to approve this application. A 
petitioner may request either a formal 
hearing under part 12 (21CFR part 12) 
of FDA’s administrative practices and 
procedures regulations or a review of 
the application and CDRH’s action by an 
independent advisory committee of 
experts. A petition is to be in the form 
of a petition for reconsideration under 
§ 10.33(b) (21 CFR 10.33(b)). A 
petitioner shall identify the form of 
review requested (hearing or 
independent advisory committee) and 
shall submit with the petition 
supporting data and information 
showing that there is a genuine and 
substantial issue of material fact for 
resolution through administrative 
review. After reviewing the petition, 
FDA will decide whether to grant or 
deny the petition and will publish a 
notice of its decision in the Federal 
Register. If FDA grants the petition, the 
notice will state the issue to be 
reviewed, the form of review to be used, 
the persons who may participate in the 
review, the time and place where the 
review will occur, and other details.

Petitioners may, at any time on or 
before August 26,1993, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday.

This notice is issued under the 
Federal Food, Drug, and Cosmetic Act 
(secs. 515(d), 520(h) (21 U.S.C 360e(d), 
360j(h))) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10) and redelegated to the 
Center for Devices and Radiological 
Health (21 CFR 5.53).

Dated: July 14,1993.
Joseph A. Levitt,
Deputy Director for Regulations Policy.
(FR Doc. 93-17761 Filed 7-26-93; 8:45 ami 
BILUNG CODE

[Docket No. 93S-0220]

Establishment of a Public Docket for 
Medical Device/Radiological Health 
Policy Statements and Operating 
Procedure Guides
AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that it is establishing a public docket for 
policy speeches, policy statements, and 
standard operating procedure guides 
pertaining to product evaluation and 
regulatory enforcement for its medical 
device and radiological health 
programs. The docket will operate on a 
1-year trial basis and will serve both as 
a repository for critical policy 
documents generated by the Center for 
Devices and Radiological Health (CDRH) 
and as a public display mechanism for 
access by representati ves of the industry 
and other interested persons. This 
action is one element of an overall 
communications initiative to ensure 
uniform and timely access to important 
information.
DATES: The triàl period for this public 
docket will begin July 27,1993, and will 
end July 27,1994. Submit written 
comments on the establishment of the 
public docket by September 26,1993. 
ADDRESSES: The public docket is 
available under the docket number 
found in brackets in the heading of this 
document and is located in the Dockets 
Management Branch (HFA—305), Food 
and Drug Administration, rm. 1—23, 
12420 Parklawn Dr., Rockville, MD 
20857, and may be reviewed between 9 
a.m. and 4 p.m., Monday through 
Friday. Submit written comments on the 
establishment of the public docket to 
the Dockets Management Branch 
(address above).
FOR FURTHER INFORMATION CONTACT: John 
Stigi, Center for Devices and 
Radiological Health (HFZ-220), Food 
and Drug Administration, 1901 
Chapman Ave., Rockville, MD 20852, 
301-443-6597.
SUPPLEMENTARY INFORMATION: In recent 
years, FDA has revised some of the 
procedures and methods it uses in the 
scientific review of medical device 
submissions and enforcement of current 
good manufacturing practice 
regulations, bioresearch monitoring, and 
other requirements relating to device 
production. Employees of CDRH 
regularly communicate with trade 
associations and individual 
manufacturers, participate in industry- 
hosted meetings, sponsor small 
manufacturer workshops, and
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disseminate publications to explain 
these changes. Establishment of this 
public docket will further this outreach 
effort.

The docket will include major 
speeches by agency policymakers and 
CDRH program managers, in addition to 
policy statements. It will also contain 
publicly available procedural guides 
which set forth a mode of business 
within CDRH, as well as requirements 
that medical device manufacturers must 
meet in conducting clinical studies 
supporting premarket submissions, the 
development of such submissions, and 
the requirements for the manufacture, 
promotion, sale, and distribution of 
medical devices.

Placement of a document in the 
docket does not bind the agency to any 
statement therein and does not create or 
confer any rights, privileges, or benefits 
on or for any person.

CDRH is creating this public docket 
on a pilot basis, A trial period of 1-year 
begins with publication of this notice.
At the end of the trial period, the agency 
will assess the utility of the docket and 
make a determination whether to 
maintain or discontinue its use. Should 
the agency decide to continue the 
docket beyond the 1-year period, CDRH 
will periodically review the contents of 
the docket to remove outdated materials 
to ensure that industry has access to the 
most up-to-date information. During this 
trial period, CDRH will be receptive to 
ideas and suggestions regarding the 
operation of the docket and the types of 
material that should be made available.

Interested persons may , on or before 
September 26,1993, submit to the 
Dockets Management Branch (address 
above) written comments on the 
establishment of the public docket. Two 
copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number 
found in brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday.

To further increase industry access to 
major CDRH policy documents in a real 
time and dynamic fashion, a nationwide 
electronic docket has been established. 
In this system, medical device 
companies, clinical researchers, 
manqfacturers of radiation-emitting 
products, and others can electronically 
access the same documents available in 
the public docket. The documents can 
be read directly on the requestor’s 
computer screen, printed at the 
requestor’s terminal, downloaded to the 
requestor’s personal computer, or be 
requested by mail. The system is to be

menu-driven and will include 
automated searching capabilities.

CDRH is also pursuing other 
innovative ways to enhance its 
communications capability with the 
medical device mid radiological health 
industries. On April 1,1993, CDRH 
began a new information transfer 
program referred to as “Flash FAX.” 
This program provides outside 
requestors with a precoded telephonic 
document identification system. Callers 
can use the coded system to order up to 
five documents per request, which are 
promptly made available by 
telefacsimile.

In addition, CDRH has instituted a 
premarket notification (510(k)) status 
reporting system. Beginning 90 days 
after receipt of a 510(k) submission, 
CDRH will respond to a manufacturer’s 
written status request (sent by facsimile 
or mail), usually within 3 days. To assist 
manufacturers in preparing status report 
requests, a separate phone line (301— 
443-9435) and a 24-hour toll-free 
number (800-638-2041) are available.

Dated: July 16,1993.
William K. Hubbard,
Acting Deputy Commissionerfor.Policy.
(FR Doc. 93-17832 Filed 7-22-93; 3:12 pml 
BILLING CODE 4100-01-f

[Docket No. 93N-0029]

Draft Revised “Toxicological 
Principles for the Safety Assessment 
of Direct Food Additives and Color 
Additives Used in Food”; Availability; 
Extension of Comment Period
AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice; extension of comment 
period.

SUMMARY: The Food and Drug 
Administration (FDA) is extending to 
January 27,1994, the comment period 
on the draft revision entitled 
"Tbxicological Principles for the Safety 
Assessment of Direct Food Additives 
and Color Additives Used in Food” (the 
“Redbook”), whose availability was 
announced in the Federal Register of 
March 29,1993 (58 FR 16536). This 
revised “Redbook” will provide 
guidance to petitioners on criteria used 
by FDA for toxicological safety 
assessment of direct food and color 
additives, and in the agency's 
evaluation of the generally recognized 
as safe (GRAS) status of food 
ingredients. FDA is taking this action in 
response to requests to allow additional 
time for public comment.
DATES: Written comments by January 27, 
1994.

ADDRESSES: Submit written comments 
on the revised “Redbook” to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, rm. 1—23, 
12420 Parklawn Dr., Rockville, MD 
20857.
FOR FURTHER INFORMATION CONTACT: 
Dennis M. Keefe, Center for Food Safety 
and Applied Nutrition (HFS-206), Food 
and Drug Administration, 200 C St. SW., 
Washington. DC 20204, 202-254-9528.
SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 29,1993 (58 
FR 16536), FDA announced the 
availability of a draft revision of the 
“Redbook.” The revised “Redbook” is 
intended to provide guidance to 
petitioners regarding criteria used by 
FDA for toxicological safety assessment 
of direct food additives and color 
additives used in food, and in the 
agency's evaluation of the GRAS status 
of food ingredients. Interested persons 
were given until July 27,1993, to 
comment on this draft revision.

The agency has received several 
comments requesting an extension of 
the comment period for periods of 90 to 
180 days. Some of the comments cited 
a delay in receiving copies of the 
revised “Redbook.” Other comments 
cited the complexity and importance of 
the "Redbook.”

The number o f requests for copies of 
the draft revised “Redbook” has far 
exceeded the agency’s expectation. The 
agency recognizes that there were delays 
in making copies available in a timely 
manner. Therefore, the agency has 
concluded that it is in the public 
interest to allow additional time for 
interested persons to submit comments. 
Accordingly , the comment period is 
extended for an additional 180 days.

Interested persons may, on or before 
January 27,1994, submit to the Dockets 
Management Branch (address above) 
written comments regarding this draft 
revision of the “Redbook.” Two copies 
of any comments are to be submitted, 
except that individuals may submit one 
copy. Comments are to be identified 
with the docket number found in 
brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday.

Dated: July 22,1993.
Michael R. Taylor,
Deputy Commissioner for Policy.
(FR Doc. 93-17920 Filed 7-26-93; 8:45 am)
BILLING CODE 4100-01-f
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Health Resources and Services 
Administration

Program Announcement for a 
Cooperative Agreement to a 
Professional Trade Association 
Representing Health Maintenance 
Organizations

The Bureau of Health Professions 
(BHPr) of the Health Resources and 
Services Administration (HRSA) 
announces acceptance of applications 
for funding of a Cooperative Agreement 
for fiscal year 1994 to a recognized 
professional trade association 
representing health maintenance 
organizations (HMOs) for the purpose of 
supporting the demonstration of a 
model minority education program.
This activity will be supported under 
the authority of title III, section 301 of 
the Public Health Service Act (the Act).

Applicants are advised that this 
program announcement is a contingency 
action being taken to assure that should 
funds become available for this purpose, 
they can be awarded in a timely fashion 
consistent with the needs of the 
program as well as to provide for even 
distribution of funds throughout the 
fiscal year. This notice regarding 
applications does not reflect any change 
in this policy. If funds become available, 
it is anticipated that one Cooperative 
Agreement for approximately $200,000 
will be awarded on a competitive basis 
for each year of a 2 year project period.
Background

Several years ago, the Health 
Resources and Services Administration 
(HRSA) and the Office of the Assistant 
Secretary for Health (OASH), Office of 
Minority Health (OMH) in the 
Department of Health and Human 
Services (the Department) became aware 
of the low numbers of minority health 
administrators in health maintenance 
organizations (HMOs) and other 
managed care systems in the United 
States. The few minority graduates of 
health services administration programs 
in schools of public health and of health 
administration programs outside 
schools of public health, usually schools 
of business/management, either find 
positions in other areas of the health 
care system or have not acquired all the 
necessary technical knowledge and 
skills to accept an entry level position 
in an HMO or managed care system. In 
response to this concern, the 
Department developed a model 
education program for minority entry 
level health administrators in HMOs. 
The purpose of this cooperative 
agreement to a professional trade 
association representing HMOs is to

demonstrate a practice oriented method 
of educating minority HMO health 
administrators which would involve the 
HMO management community in the 
education process, serve as an incentive 
to the academic community to become 
more practice oriented, and increase the 
number of academic HMO management 
education tracks in health 
administration programs in the United 
States.
Purpose

The primary objective of this project 
is to demonstrate a model practice- 
oriented educational track, focusing 
upon the need for more and better 
educated entry-level minority health 
administration graduates entering HMO 
management. A secondary objective will 
be to encourage and strengthen a 
practice oriented linkage between HMO 
management practice and the health 
administration academic community.

To achieve this objective, the 
recipient is to conduct at least two 
iterations of the previously developed 
Health Management Training Institute 
for Minorities in Health Maintenance 
Organizations, “the training program,” 
in the Washington, DC metropolitan 
area. The Washington, DC area is 
specified because of the substantive 
involvement of Federal officials in 
developing the training program, 
proximity to Federal expertise, and 
scarce Federal resources for travel. The 
cooperative agreement should be 
designed to include activities such as:

1. Continuation of the previously 
developed Advisory Board to monitor 
implementation of the training program.

2. Continued monitoring of the 
knowledge, skills and abilities/attitudes 
required of minority health managers 
working in HMOs in the environment of 
health care reform.

3. Assessment of the pedagogical 
methods used to implement the 
previously developed educational 
objectives, e.g., didactic lectures, rold 
playing, on-the-job training with an 
experienced mentor, etc.

4. Assessment of the HMO training 
sites used for experiential learning 
rotations in the Washington, D.C. area.

5. Further development of working 
relationships with accredited health 
administration programs in Washington
D.C., e.g., George Washington 
University, Howard University and 
Johns Hopkins University.

6. Recruitment and matriculation of at 
least 12 Fellows for each of two years 
for the initial implementation of the 
previously developed educational 
objectives and curriculum of the 
training program.

7. Continued development of 
relationships with HMOs willing to hire 
Fellows upon completion of the training 
program.

8. During the implementation period 
of the training program, private sector 
support will continue to be sought for 
further iterations of the model training 
program.

9. Evaluation of the implemented 
training program, with the development 
of (1) appropriate recommendations 
concerning continued iterations of the 
training program and (2) 
recommendations to academic health 
administration programs concerning 
practice oriented HMO management.
Federal Involvement

The Cooperative Agreement 
mechanism is being used for this project 
to allow for substantial Federal 
programmatic involvement in the 
development of the details of the 
Cooperative Agreement.

Substantial Federal programmatic 
involvement will occur through Federal 
membership on the Advisory Board 
representing the Health Resources and 
Services Administration, including the 
Bureau of Health Professions, and the 
Office of Minority Health. Involvement 
primarily would be in the following 
areas:

• Continued identification of 
emerging health management practice 
issues in HMOs and managed care 
settings;

• Continued identification of special 
needs of minority populations using 
HMOs, and how this might be reflected 
in the education of minority health 
managers;

• Continued identification of 
appropriate consultation for 
implementation of the training program;

• Continued refinement of tne 
educational objectives of the model 
training program;

• Continued refinement of the 
educational methods to most 
appropriately convey the knowledge, 
skills, and attitudes contained in the 
educational objectives;

• Continued development of 
appropriate linkages with academic 
institutions and appropriate 
professional associations in the 
Washington, DC area; and

• Participation in the review and 
selection of contracts and agreements 
developed in implementing the project;

• Participation in all appropriate 
meetings, committees, sub-committees 
and working groups, proposed under 
the agreement.
Eligibility

Entities eligible to apply for funding 
under this Cooperative Agreement must:
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1. Be a recognized professional 
association representing health 
maintenance organizations (HMOs), and

2. Be located in the Washington, DC 
metropolitan area.
National Health Objectives for the Year 
2000

The Public Health Service urges 
applicants to submit work plans that 
address specific objectives of Healthy 
People 2000. Potential applicants may 
obtain a copy of Healthy People 2000 
(Full Report; Stock No. 017-001-00474- 
0) or Healthy People 2000 (Summary 
Report; Stock No. 017-001-00473-1) 
through the Superintendent of 
Documents, Government Printing 
Office, Washington, D.C. 20402—9325 
(Telephone 202-783-3238).
Education and Service Linkage

As part of its long-range planning, 
HRSA will be targeting its efforts to 
strengthening linkages between U.S. 
Public Health Service education 
programs and programs which provide 
comprehensive primary care services to 
the underserved.
Review Criteria

The review of applications will take 
into consideration the following criteria:

• The degree to which the proposal 
contains clearly stated, realistic, and 
achievable objectives;

• The extent to which the proposal 
includes an integrated methodology 
compatible with the scope of project 
objectives, including collaborative 
agreements with relevant institutions 
and professional associations;

• The administrative and 
management capability of the applicant 
to carry out the Cooperative Agreement; 
and

• The extent to which budget 
justifications are complete, appropriate, 
and cost-effective.

These review criteria are based on 
criteria established for the Bureau of 
Health Professions grant programs m 
fiscal year 1993.

Applications received will be 
reviewed by an ad hoc review panel 
using the criteria above for review 
guidance.
Application Requests

Eligible entities interested in 
receiving materials regarding this 
program should notify HRSA. Materials 
will be sent only to those entities 
making a request. Requests for proposal 
instructions and questions regarding 
grants policy and business management 
issues should be directed to: Ms. Sandra 
Bryant, Grants Management Specialist, 
Bureau of Health Professions, Health

Resources and Services Administration, 
Parklawn Building, room 8C-26, 5600 
Fishers Lane, Rockville, Maryland 
20857, Telephone: (301) 443-6915 
FAX:(301) 443-6343.

Completed applications should be 
forwarded to the Grants Management 
Officer at the above address.

If additional programmatic 
information is needed related to health 
administration issues, please contact: 
Ronald B. Merrill, M .HA, Division of 
Associated, Dental and Public Health 
Professions, Bureau of Health 
Professions, HRSA, Parklawn Building, 
room 8-101, 5600 Fishers Lane, 
Rockville, Maryland 20857, Telephone: 
(301) 443-6853 FAX: (301) 443-1164.

If additional programmatic 
information is needed related to 
minority issues, please contact: June 
Homer, Office of Minority Health/ 
HRSA, PHS, Parklawn Building, room 
14-48, 5600 Fishers Lane, Rockville, 
Maryland 20857, Telephone: (301) 443- 
2964.

The standard application form PHS 
6025-1, HRSA Competing Training 
Grant Application and General 
Instructions have been approved by the 
Office of Management and Budget under 
the Paperwork Reduction Act. The OMB 
Clearance Number is 0915-0060. The 
deadline date for receipt of applications 
is August 26,1993.

Applications shall be considered as 
meeting the deadline if they are either:

(1) R eceived an or before the deadline 
date, or

(2) Sent on or before the established 
deadline date and received in time for 
orderly processing. (Applicants should 
request a legibly dated U.S. Postal 
Service postmark or obtain a legibly 
dated receipt from a commercial carrier 
or the U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing.)

Late applications not accepted for 
processing will be returned to the 
applicant.

This program is not subject to the 
provisions of Executive Order 12372, 
Intergovernmental Review of Federal 
Programs (as implemented through 45 
CFR part 100). This program is not 
subject to the Public Health System 
Reporting Requirements.

Dated: June 8,1993.
W illia m  A . R o b in so n ,

Acting Administrator.
(FR Doc. 93-17837 Filed 7-26-93; 8:45 am)
BILUNO CODE 41*0-15-4»

DEPARTMENT OF THE INTERIOR

Bureau of Land Management 
[O R -9 4 3 -2 3 0 0 -0 2 ; G P 3 -3 1 3 ; G R -4 4 5 7 1 ]

Order Providing for Opening of Land; 
Oregon
AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice.

SUMMARY: This action will open 375 
acres of the 440 acres of acquired land 
to surface entry, mining and mineral 
leasing. The 65-acre balance is within 
The boundary for the Donner Und 
Blitzen Wild and Scenic River 
withdrawal.
EFFECTIVE DATE: August 30,1993.
FOR FURTHER INFORMATION CONTACT: 
Linda Sullivan, BLM Oregon/ 
Washington State Office, P.Q. Box 2965, 
Portland, Oregon 97208, 503-280-7171. 
SUPPLEMENTARY INFORMATION: 1. Under 
the authority of section 205 of the 
Federal Land Policy and Management 
Act of 1976, 43 U.S.C. 1715, the 
following described land was acquired 
by the United States to be administered 
as public land under the jurisdiction of 
the Bureau of Land Management:
W illa m e tte  M e r id ia n

T. 33S ..R . 33 E.,
Sec. 4. SV2SWV4 ;
Sec. 5, EViSW\4, SWWSWV«, and SEV*; 
Sec. 8, NV2NW1/..

The area described contains 440 acres in 
Harney County.

2. The land lying within one-quarter 
mile of the river in the NV2NWV4  of Sec. 
8, is included in the withdrawal for the 
Donner Und Blitzen Wild and Scenic 
River and will remain closed to surface 
entry, mining, and mineral leasing.

3. At 8:30 a.m., on August 30,1993, 
the land described in paragraph 1, 
except as provided in paragraph 2, will 
be opened to operation of the public 
land laws generally, subject to valid 
existing rights, the provisions of existing 
withdrawals, and the requirements of 
applicable law. All valid existing 
applications received at or prior to 8:30 
a.m., on August 30,1993, will be 
considered as simultaneously filed at 
that time. Those received thereafter will 
be considered m the order of filing.

4. At 8:30 a.m., on August 30,1993, 
the land described in paragraph 1, 
except as provided in paragraph 2, will 
be opened to location and entry under 
the United States mining laws. 
Appropriation under the general mining 
laws prior to the date and time of 
restoration is unauthorized. Any such 
attempted appropriation, including 
attempted adverse possession under 30
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U.S.C. 38, shall vest no rights against 
the United States. Acts required to 
establish a location and to initiate a 
right of possession are governed by State 
law where not in conflict with Federal 
law. The Bureau of Land Management 
will not intervene in disputes between 
rival locators over possessory rights 
since Congress has provided for such 
determinations in local courts.

5. At 8:30 a.m., on August 30,1993, 
the land described in paragraph 1, 
except as provided in paragraph 2, will 
be opened to applications and offers 
under the mineral leasing laws.

Dated: July 16,1993.
Betty M. McCarthy,
Acting Chief, Branch o f Lands and Minerals 
Operations.
[FR Doc. 93-17829 Filed 7-26-93; 8:45 am] 
BILLING CODE 4310-33-M

[ UT-050-4210-05 U-68984]

Realty Action; Utah; Correction

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Correction notice.

SUMMARY: The legal description listed in 
the Federal Register Volume 58, No. 
130, July 9,1993 as it pertains to the 
Recreation and Public Purposes (R&PP) 
Act Classification; Utah; Realty Action 
needs to be changed as follows.
Incorrect:

Sec. 3, Lots 3 through 6, Lot 12 and 
WViSVi 

Correct: .
Sec. 3, Lots 3 through 6, Lot 12 and 

WV2SWV4 
Incorrect:

Sec. 10, WV1NWV4MWV4 
Correct:

Sec. 10, WV2NWV4NWV4

For further information please contact 
Gary Hall at (801) 896-8221.
Samuel R. Rowley,
Associate D istrict Manager.
(FR Doc. 93-17830 Filed 7-26-93; 8:45 am] 
BILLING CODE 4310-00-M

[ES-962-4950-10-4041; ES-046153, Group 
89, Arkansas]

Notice of Filing of Plat of the 
Dependent Resurvey and Subdivision 
of Sections

The plat of the dependent resurvey of 
a portion of the north boundary 
(Standard Parallel North); portions of 
the east and west boundaries; a portion 
of the subdivisional lines; the survey of 
the subdivision of certain sections, and 
the survey of the National Park Service 
Tract No. 14-141 in section 13, in

Township 16 North, Range 21 West, 
Fifth Principal Meridian, Arkansas, will 
be officially filed in Eastern States, 
Springfield, Virginia at 7:30 a.m., on 
August 26,1993. The survey was made 
upon request submitted by the National 
Park Service.

All inquiries or protests concerning 
the technical aspects of the survey must 
be sent to the Chief Cadastral Surveyor, 
Eastern States, Bureau of Land 
Management, 7450 Boston Boulevard, 
Springfield, Virginia 22153, prior to 
7:30 a.m., August 26,1993.

Copies of the plat will be made 
available upon request and prepayment 
of the reproduction fee of $2.75 per 
copy.

Dated: July 1,1993.
Larry Hamilton,
Acting State Director.
[FR Doc. 93-17773 Filed 7-26-93; 8:45 am] 
BILLING CODE 4310-GJ-M

[ES-960-4730-02; ES-046150, Group 162, 
Minnesota]

Notice of Filing of Plat of Dependent 
Resurvey and the Survey of Two 
Islands in Lake Patterson

The plat of the dependent resurvey of 
a portion of the subdivisional lines and 
the survey of two islands in Lake 
Patterson, Township 116 North, Range 
25 West, Fifth Principal Meridian, 
Minnesota, will be officially filed in 
Eastern States, Springfield, Virginia at 
7:30 a.m., on August 23,1993.

The survey was executed in response 
to an application for survey submitted 
by Mr. Marvin Wacholz, 100 East Lake 
Street, Waconia, Minnesota 55387.

All inquiries or protests concerning 
the technical aspects of the survey must 
be sent to the Chief Cadastral Surveyor, 
Eastern States, Bureau of Land 
Management, 7450 Boston Boulevard, 
Springfield, Virginia 22153, prior to 
7:30 a.m., August 23,1993.

Copies of the plat will be made 
available upon request and prepayment 
of the reproduction fee of $2.75 per 
copy.

Dated: June 28,1993.
Larry Hamilton,
Acting State Director.
(FR Doc. 93-17774 Filed 7-26-93; 8:45 am] 
BILLING CODE 4310-GJ-M

[NV-930-4210-06; N-57186]

Proposal Withdrawal and Opportunity 
for Public Meeting; Nevada

AGENCY: Bureau of Land Management, 
Interior.

ACTION: Notice.

SUMMARY: The Bureau of Land 
Management proposes to withdraw 
8,344.22 acres of public land in Washoe 
County to establish and protect a 
proposed National Wild Horse and 
Burro Center. This notice closes the 
land for up to 2 years from surface entry 
and mining. The land will remain open 
to mineral leasing.
DATES: Comments must be received by 
October 25,1993.
ADDRESSES: Comments should be sent to 
the Nevada State Director, BLM, 850 
Harvard Way, P.O. Box 12000, Reno, 
Nevada 89520.
FOR FURTHER INFORMATION CONTACT: 
Vienna Wolder, BLM Nevada State 
office, 702-785-6526.
SUPPLEMENTARY INFORMATION: On July
16,1993, a petition was approved 
allowing the Bureau of Land 
Management to file an application to 
withdraw the following described 
public land from settlement, sale, 
location, or entry under the general land 
laws, including the mining laws, subject 
to valid existing rights:
Mount Diablo Meridian
T. 21 N., R. 19 E.,

Sec. 1, Lots 1-4, SV2, SV2NV2;
Sec. 2, Lots 1-4, SV2, SV2NV2;
Secs. 12 and 13.

T. 22 N., R. 19 E.,
Sec. 36.

T. 21 N., R. 20 E.,
Sec. 5, Lots 1-4, SV2, SV2NV2;
Sec. 6, Lots 1-7, SViNE1/», SEV4NWV4, 

EV2SWV2, SEV4;
Sec. 7, Lots 1-4, EV2, EV2WV2;
Secs. 8 and 17;
Sec. 18,, Lots 1-4, EV2, EV2WV2.

T. 22 N., R. 20 E.,
Sec. 31,, Lots 1—4,, EV2, EViWVi;
Sec. 32.
The area described contains 8,344.22 acres 

in Washoe County.
The purpose of the proposed 

withdrawal is to establish and protect a 
National Wild Horse and Burro Center. 
Nevada has over 39,000 wild horses and 
burros, which is over half of their 
population in the United States. The 
Center will service as Nevada’s 
preparation facility where wild horses 
and burros will be adopted or shipped 
to other adoption facilities. The Center 
will handle approximately 8,000 
animals each year. The Center will 
contain facilities to handle and prepare 
the wild horses and burros for adoption 
and will include an adoption facility, 
and an interpretive facility, an 
auditorium, exhibit area, office 
complex, and a drive-through area 
where wild horses can be viewed in a 
natural setting.
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For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
Nevada State Director of the Bureau of 
Land Management.

Notice is hereby given that a public 
meeting in connection with the 
proposed withdrawal will be held at a 
later date. A notice of the time and place 
will be published in the Federal 
Register and the Reno Gazette-Journal 
newspapers in Reno, Nevada, at least 30 
days before the scheduled date of the 
meeting.

The application will be processed in 
accordance with the regulation set forth 
in 43 CFR part 2300.

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the land will be 
segregated as specified above unless the 
application is denied or canceled or the 
withdrawal is approved prior to that 
date. The temporary uses which may be 
permitted during this segregative period 
are licenses, permits, cooperative 
agreements, or discretionary land use 
authorizations of a temporary nature.

Dated: July 19,1993.
B illy  R. Templeton,
State Director, N evada.
IFR Doc. 93-17770 F iled 7-26-93; 8:45 ami 
BILLING CODE 4310-HC-M

Fish and Wildlife Service

Availability of a Draft Recovery Plan 
for the Bruneau Hot Springsnail for 
Review and Comment

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice of document availability.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces the 
availability for public review of a draft 
recovery plan for the Brumeau Hot 
Springsnail (Pyrgulopsis bruneauensis). 
The species occurs only in a complex of 
related thermal springs and their 
immediate outflows along the Bruneau 
River in Owyhee County, Idaho on 
private lands and lands administered by 
the Bureau of Land Management (BLM). 
The Service solicits review and 
comment from the public on this draft 
plan.
DATES: Comments on the draft recovery 
plan must be received on or before 
September .27,1993 to receive 
consideration by the Service.
ADDRESSES: Persons wishing to review 
the draft recovery plan may obtain a

copy by contacting the Field Supervisor, 
Boise Field Office, U.S. Fish and 
Wildlife Service, 4696 Overland Road, 
room 576, Boise, Idaho 83705 or by 
calling (208) 334-1931. Written 
comments and materials regarding the 
draft recovery plan should be addressed 
to Field Supervisor, Boise Field Office, 
U.S. Fish and Wildlife Service, at the 
address listed above. Comments and 
materials received are available on 
request for public inspection, by 
appointment, during normal business 
hours at the above address.
FOR FURTHER INFORMATION CONTACT: 
Chuck Lobdell or Steve Duke, Fish and 
W’ildlife Service, Boise Field Office,
4696 Overland Road, room 576, Boise, 
Idaho 83705 (208) 334-1931.
SUPPLEMENTARY INFORMATION: 

Background
Restoring an endangered or 

threatened animal or plant to the point 
where it is again a secure, self- 
sustaining member of its ecosystem is a 
primary goal of the U.S. Fish and 
Wildlife Service’s endangered species 
program. To help guide the recovery 
effort, the Service is working to prepare 
recovery plans for most of the listed 
species native to the United States. 
Recovery plans describe actions 
considered necessary for conservation of 
the species, establish criteria for the 
recovery levels for downlisting and 
delisting species, and estimate time and 
cost for implementing the recovery 
measures needed.

The Endangered Species Act of 1973 
(Act), as amended (16 U.S.C 1531 et 
seq .) requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4(f) of the Act, as amended in 
1988, requires that public notice and an 
opportunity for public review and 
comment be provided during recovery 
plan development. The Service will 
consider all information presented 
during a public comment period prior to 
approval of each new or revised 
Recovery Plan. The Service and other 
Federal agencies will also take these 
comments into account in the course of 
implementing approved recovery plans,

The Bruneau Hot Springsnail occurs 
only in a complex of related thermal 
springs and their immediate outflows 
along the Bruneau River in Owyhee 
County, Idaho, primarily on lands 
administered by the BLM and also some 
private lands. The primary threat to this 
species is the reduction of themal spring 
habitats from agricultural-related 
ground water withdrawal/pumping. The 
recovery plan calls for implementing

various conservation measures to 
preserve and maintain the species 
thermal spring habitats by stabilizing 
water levels in the geothermal aquifer to 
maintain existing springsnail habitats 
along the Bruneau River and in Hot 
Creek and protecting the remaining 
springsnail populations from vandalism 
and catastrophic events.
Public Comments Solicited

The Service solicits written comments 
on the recovery plan described. All 
comments received by the date specified 
above will be considered prior to 
approval of the plan.
Authority

The authority for this action is section 
4(f) of the Endangered Species Act, 16 
U.S.C. 1533(f).

Dated: July 20,1993.
Marvin L. Plenert,
R egional Director.
(FR Doc. 93-17821 F iled 7-26-93; 8:45 am) 
BILUNG CODE 4310-56-M

National Park Service

National Register of Historic Places; 
Notification of Pending Nominations

Nominations for the following 
properties being considered for listing 
in the National Register were received 
by the National Park Service before July
17,1993. Pursuant to §60.13 of 36 CFR 
part 60 written comments concerning 
the significance of these properties 
under the National Register criteria for 
evaluation may be forwarded to the 
National Register, National Park Service, 
P.O. Box 37127, Washington, DC 20013- 
7127. Written comments should be 
submitted by August 11,1993.
Beth M. Boland,
Acting C hief o f Registration, N ational 
Register.

Arizona
M aricopa County
Grace Lutheran Church (Religious 

A rchitecture in Phoenix MPS), 1124 N. 3rd 
St., Phoenix, 93000835

Florida

Brevard County
Hill, Dr. George E., H ouse, 800 Indianola Dr., 

M erritt Island, 93000819

Louisiana

Caldw ell Parish
Martin House, Jet. o f M artin Ln. and US 165,

2 m i. N o f Columbia, Colum bia v ic in ity , 
93000832

East Feliciana Parish
Fairview  Plantation House, 8338 LA 963, 

Ethel v ic in ity , 93000821_



4 0 1 5 6 Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Notices

Lafourche Parish
Toups, Zephirin, Sr., House (Louisiana’s 

French Creole Architecture MPS), 1045 
Bayou Blue By-Pass Rd., Thibodaux 
v ic in ity , 93000820

Orleans Parish
Upper Central Business D istrict (Boundary 

Increase), Jet. o f Howard and St. Charles 
Aves. and along O’Keefe Ave. and Poydras 
St., New Orleans, 93000831

New Jersey

A tlantic County
Black, W illiam L., House, 458 Bellevue Ave., 

Hanunonton, 93000828

Burlington County
Stokes, Charles, House, 600 Beverly— 

Rancocas Rd., W illingboro  Township. 
Riverside v ic in ity , 93000827

Cape May County
Ludlam, Henry, House, 1336 NJ 47, Dennis 

Township, D ennisville  v ic in ity , 93000826

Ocean County
Falkinburg Farmstead, 28 W estcott Ave., 

Ocean Township, W aretown, 93000829

V irg in ia

Arlington County
Carlin Hall, 5711 4th S t, S.. A rlington,

93000833

Clarice County
Lucky H it, VA 628 S side, 4500 ft. NE o f jet 

w ith  VA 658, W hite Post v ic in ity ,
93000834

Frederick County
Frederick County Poor Farm, VA 654 E side,

S o f je t. w ith  VA 679, Round H ill v ic in ity , 
93000623

Halifax County
Eldridge, Bowling, House, VA 622 W side, 1.5 

m i. N o f je t w ith  VA 659, Elmo v ic in ity , 
93000824

Lee County
Dickinson—Milbourn House, US 58, 

Jonesville, 93000825

Rockbridge County
Level Loop, VA 724 1 m i W o f Brownsburg 

and 0.5 m i. E o f M cClung’s M ill, 
Brownsburg v ic in ity , 93000822

Danville Independent City
Downtown Danville H istoric D istrict, Roughly 

bounded by M em orial Dr. and H igh, Patton 
and Ridge Sts., D anville  (Independent 
C ity), 93000830

[FR Doc. 93-17760 F iled  7-26-93; 8:45 am]
BILLING CODE 4310-70-M

Office of Surface Mining Reclamation 
and Enforcement

Request for Determination of Valid 
Existing Rights Within the 
Monongaheia National Forest

AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
ACTION: Notice of request for 
determination and invitation for 
interested persons to participate.

SUMMARY: The Office bf Surface Mining 
Reclamation and Enforcement (OSM) 
has received a request for a 
determination of valid existing rights 
(VER) to mine coal by surface and 
underground methods on 8,405 acres of 
Federal land within the Monongaheia 
National Forest in Pocahontas and 
Randolph Counties, West Virginia. By 
this notice, OSM is inviting interested 
persons to participate in the proceeding 
and to submit relevant factual material 
on the matter. OSM intends to develop 
a complete administrative record and 
will render a final agency decision 
pursuant to section 522(e) of the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA) and its implementing 
regulations.
DATES: OSM will accept materials on 
this request for a VER determination 
until 5 p.m. local time on September 10, 
1993.
ADDRESSES: Hand deliver or mail 
written materials to the Eastern Support 
Center at the address listed below. 
Documents contained in the 
Administrative Record are available for 
public review at the locations listed 
below during normal business hours, 
Monday through Friday, excluding 
holidays.

Office of Surface Mining Reclamation 
and Enforcement Eastern Support 
Center, room 234, Ten Parkway Center, 
Pittsburgh, PA 15220, Telephone: (412) 
937-2897.

Office of Surface Mining Reclamation 
and Enforcement Charleston Field 
Office, 603 Morris Street, Charleston, 
WV 25301, Telephone: (304) 347-7158. 
SUPPLEMENTARY »«FORMATION: Section 
522(e) of SMCRA prohibits surface coal 
mining operations in certain areas, 
subject to VER and except for those 
operations which existed on August 3, 
1977. Under section 522(e)(2), the 
prohibition is applied to any Federal 
lands within the boundaries of any 
national forest unless the Secretary of 
the Interior finds that there are no 
significant recreational, timber, 
economic or other values that may be 
incompatible with such surface coal 
mining operations and the surface

operation and impacts are incident to an 
underground coal mine.

The term "VER” is not defined in 
SMCRA. On September 14,1983 (48 FR 
41312-41356), OSM adopted a 
regulatory definition of VER at 30 CFR 
761.5 which defined VER as those 
rights, which if affected by the 
prohibitions in section 522(e), would 
entitle the owner to payment of just 
compensation under the Fifth and 
Fourteenth Amendments to the United 
States Constitution, the so-called 
“takings” test.

On March 22,1985, the United States 
District Court for the District of 
Columbia held that the promulgation of 
the VER definition in 30 CFR 761.5 
violated the Administrative Procedure 
Act and remanded the definition to the 
Secretary of the Interior (In Re: 
Permanent Surface Mining Regulation 
Litigation II No. 79-1144).

In the November 20,1986, Federal 
Register (51 FR 41952), OSM suspended 
the Federal definition of VER insofar as 
it incorporates a takings test. OSM 
announced that during the period of 
suspension it would make VER 
determinations on Federal lands within 
the boundaries of national forests using 
the VER definition contained in the 
appropriate state regulatory program. By 
passage of the Energy Policy Act of 
1992, Congress directed OSM to 
continue in force and effect during the 
one-year period following enactment of 
that Act, the polices set forth in the 
November 20,1986, Federal Register 
notice.

The term VER is defined in CSR 38-
2 - 2.129 of the West Virginia Surface 
Mining Reclamation Regulations. 
Section 2.129 provides that VER exists, 
except for haulroads, in each case in 
which a person demonstrates that the 
limitation provided for in section 22A-
3 - 22(d) of the West Virginia Surface 
Coal Mining and Reclamation Act 
would result in the unconstitutional 
taking of that person’s rights.

By a letter dated June 30,1993, 
Charles and Katherine Kelly requested 
that OSM make a determination of VER 
for 8,405 acres of land located in 
Randolph and Pocahontas Counties, 
West Virginia. The Kellys allege that 
they are the owners of 8/i7 of the coal, 
oil and gas on this tract. The United 
States of America purchased the surface 
and 9/i7 of the coal rights on July 1, 
1987, from the Trust for Public Land, a 
non-profit California public benefit 
corporation. The land is currently 
managed by the U.S. Department of 
Agriculture as part of the Monongaheia 
National Forest.

The property is located in the Valley 
of the Shavers Fork River and on the
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western flank of Back Allegheny 
Mountain about 23 miles south of the 
city of Elkins, West Virginia. It is 
bounded on thé north by U.S. Highway 
No. 250, on the West by the Shavers 
Fork River, on the south by the 
boundary between Randolph and 
Pocahontas Counties, and on the east by 
the crest of Back Allegheny Mountain. 
The entire area is colloquially called 
Cheat Mountain.

The Kellys have requested a VER 
determination for the Eagle, Barton 
Knob, Gilbert Rider, Gilbert, Hughes 
Ferry and Sewell coal seams. The Kellys 
propose to mine the above seams by 
mountain top removal, contour and 
underground mining methods.

In evaluating this request, OSM must 
first determine whether the Kellys have 
demonstrated all necessary rights to 
mine the coal. OSM invites interested 
persons to provide factual information 
as to whether the Kellys have the 
property right to mine by the proposed 
methods, and other factual information 
on whether they have VER as defined by 
West Virginia’s laws and regulations.

OSM will make a final decision on 
Charles and Katherine Kelly’s VER 
request as soon as it is practicable 
following completion of the 
administrative record. If OSM 
determines that the requesters have 
VER, they may apply for permit(s) with 
the West Virginia Division of 
Environmental Protection which, if 
granted, would authorize surface and 
underground mining on the property in 
question. If it is determined that the 
requesters do not have VER, no permits 
may be issued for surface mining 
operations. However, in the absence of 
VER, permits may be issued for 
underground mining, if such operations 
are compatible with recreational, 
timber, economic and other values of 
the Monongahela National Forest.

Dated: Dated: July 21,1993.
Carl C. Close,
Assistant Director, Eastern Support Center.
(FR Doc. 93-17845 Filed 7-26-93; 8:45 ami
BILLING CODE 4310-06-*»

d e p a r t m e n t  o f  j u s t ic e

Lodging of Consent Decree Pursuant 
to the Clean Air Act

In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that proposed consent decrees in 
United States v. Bethlehem  Steel 
Corporation, et al., Civil Action No. 91- 
0634S, were lodged on July 14,1993, 
with the United States District Court for 
the Western District of New York.
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The proposed consent decrees resolve 
the action brought by the United States 
against defendants Bethlehem Steel 
Corporation (“Bethlehem"), Dismantling 
Corporation (“Dismantling") and 
Eastern Environmental Services of the 
Northeast, Inc. (“Eastern 
Environmental"), seeking civil penalties 
and injunctive relief for violations of the 
Asbestos NESHAP, 40 CFR 61.140 et 
seq. The proposed consent decree for 
defendant Bethlehem requires it to pay 
$500,000 in civil penalties, and to 
comply with an extensive asbestos 
removal management program. The 
proposed consent decree with defendant 
Dismantling requires it to pay $15,000 
in civil penalties and also to comply 
with an extensive asbestos removal 
management program. The proposed 
partial consent decree for defendants 
Bethlehem and Eastern Environmental 
requires defendants to pay civil 
penalties of $45,000.

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decrees. Comments should be 
relating to the proposed consent 
decrees. Comments should be addressed 
to the Assistant Attorney General for the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Bethlehem  Steel 
Corporation, et al., DOJ No. 9 0 -5 -2 -1 - 
1565.

The proposed consent decrees may be 
examined at the office of the United 
Stqtes Attorney, Attn: Denise E. 
O’Donnell, First Assistant U.S.
Attorney, US Attorney’s Office, 502 U.S. 
Courthouse, 68 Court Street, Buffalo, NY 
14202; the Region 2 Office of the 
Environmental Protection Agency, Attn: 
Michael Arch, Assistant Regional 
Counsel, U.S. Environmental Protection 
Agency, Region 2, Jacob J. Javits Federal 
Building, Rm 400, New York NY 10278- 
00012; and at the Consent Decree 
Library, 1120 G Street, NW., 4th Floor, 
Washington, DC 20005, (202) 624-0892. 
Copies of the proposed consent decrees 
may be obtained in person or by mail 
from the Consent Decree Library, 1120 
G Street, NW., 4th Floor, Washington,
DC 20005. In requesting a copy please 
refer to the referenced case and enclose 
a check in the amount of $15.50 (25 
cents per page reproduction costs), 
payable to the Consent Decree Library. 
John C. Cruden,
Chief, Environment Enforcem ent Section, 
Environment and Natural Resources Division. 
[FR Doc. 93-17768 Filed 7-26-93; 8:45 am) 
»LUNG CODE 4410-01-M

Lodging of Consent Decree Pursuant 
To Clean Air Act

In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on July 14,1993, a proposed 
Consent Decree in United States v. 
Donald E. Buchs and Lorain Properties 
Company, Case No. C86-4052, was 
lodged in the United States District 
Court for the Northern District of Ohio. 
The Complaint filed by the United 
States alleged violations of the Clean Air 
Act, the National Emission Standards 
for Hazardous Air Pollutants (NESHAP) 
for Asbestos, 40 CFR part 61, subpart M. 
The Consent Decree requires the 
defendants to pay a total civil penalty of 
$20,000 in full settlement of the claims 
set forth in the Complaint filed by the 
United States. The Consent Decree also 
requires the defendants to clean up all 
debris and demolition rubble at the 
facility that is the subject of the 
Complaint, to comply with the asbestos 
NESHAP, and to provide EPA witlf 
notice before removing any asbestos in 
the future.

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of publication comments 
concerning the proposed Consent 
Decree. Comments should be addressed 
to the Assistant Attorney General, 
Environment and Natural Resources 
Division, U.S. Department of Justice, 
P.O. Box 7611, Ben Franklin Station, 
Washington, DC 20044, and should refer 
to United States v. D onald E. Buchs and 
Lorain Properties Company, D.J. Ref.
No. 90-5-2-1-1017.

The proposed Consent Decree may be 
examined at any of the following offices:

(1) The United States Attorney for the 
Northern District of Ohio, 1800 Bank 
One Center, 600 Superior Avenue, East, 
Cleveland, Ohio 44114-2600 (contact 
Assistant United States Attorney Arthur 
I. Harris);

(2) The U.S. Environmental Protection 
Agency, Region 5, 77 West Jackson 
Boulevard, Chicago, Illinois 60604-3590 
(contact Assistant Regional Counsel 
Monica Smyth); and

(3) The Consent Decree Library, 1120 
G Street, NW., 4th Floor, Washington, 
DC (20005), 202-624-0892. Copies of 
the proposed Consent Decree may be 
obtained in person or by mail from the 
Consent Dec.ee Library, 1120 G Street, 
NW., 4th Floor, Washington, DC 
(20005). For a copy of the Consent 
Decree please enclose a check in the 
amount of $3.00 (25 cents per page
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reproduction charge) payable to Consent 
Decree Library.
John C. Cruden,
C h ief Environm ental Enforcem ent Section, 
Environm ent & N atural R esources Division. 
JFR Doc. 93-17769 Filed 7-26-93; 8:45 am)
BILLING CODE 4410-01-4«

Drug Enforcement Administration

Controlled Substances: Proposed 
Aggregate Production Quotas for 1994
AGENCY: Drug Enforcement 
Administration (DEA), Justice.
ACTION: Notice o f  proposed aggregate 
production q u o t a s  for 1 9 9 4 .

SUMMARY: This notice proposed initial 
1994 aggregate production quotas for 
controlled substances in Schedules I 
and II of the Controlled Substances Act. 
DATES: Comments or objections should 
be received on or before August 26,
1993.
A D D R E SSES: Send comments or 
objections to the Administrator, Drug 
Enforcement Administration, 
Washington, DC. 20537, Attn: DEA 
Federal Register Representative (CCR). 
FOR FURTHER INFORMATION CONTACT: 
Howard McClain, Jr., Chief, Drug & 
Chemical Evaluation Section, Drug 
Enforcement Administration, 
Washington, DC. 20537, Telephone: 
(202) 307—7183.
SUPPLEMENTARY INFORMATION: Section 
306 of the Controlled Substances Act 
(21 U.S.C. 826) requires that the 
Attorney General establish aggregate 
production quotas for each basic class of 
controlled substance listed in Schedules 
I and II. This responsibility has been 
delegated to the Administrator of the 
DEA by 5 0.100 of title 28 of the Code 
of Federal Regulations.

The quotas are to provide adequate 
supplies of each substance for: (1) Hie 
estimated medical, scientific, research, 
and industrial needs of the United 
States; (2) lawful export requirements; 
and (3) the establishment and 
maintenance of reserve stocks.

In determining the below listed 
proposed 1994 aggregate production 
quotas, the Administrator considered 
the following factors: (1) Total actual 
1992 and estimated 1993 and 1994 net 
disposals of each substance by all 
manufacturers; (2) estimates of 1993 
year end inventories of each substance 
and of any substance manufactured 
from it and trends in accumulation of 
such inventories; and (3) projected 
demand as indicated by procurement 
quota applications fried pursuant to 
§ 1303.12 of title 21 of the Code of 
Federal Regulations.

Pursuant to § 1303.23(c) of title 21 of 
the Code of Federal Regulations, the 
Administrator of the DEA will, in early 
1994, adjust individual manufacturing 
quotas allocated for the year based upon 
1993 year-end inventory and actual 
1993 disposition data supplied by quota 
recipients for each basic class of 
Schedule I or II controlled substance.

Based upon consideration of the 
above factors, the Administrator of the 
DEA hereby proposes that aggregate 
production quotas for 1994 for the 
following controlled substances, 
expressed in grams of anhydrous acid or 
base, be established as follows:

Basic Class Proposed 
1994 Quotas

Noroxymorphone (for sale) 
Noroxymorphone (for con-

150,000

version)....... .......... 700,000
Opium .............. ...... ......... 842,000
Oxycodone (for sale) .......
Oxycodone (for conver-

4,038,000

sion).............................. 3,400
Oxymorphone .................. 1,400
Pentobarbital.................... 13,549,000
Phencyclidine...................
Phenylacetone (for conver-

7

sion).............................. 381,000
Secobarbital ..................... 550,000
Sufentanil......................... 620
Thebaine.......................... 8,498,000

Basic Class

Schedule I:

Proposed 
1994 Quotas

2,5-
Dimethoxyamphetamine

Dimethylamphetamine .....
Heroin ..... ........................
Levo-alpha-acetyimethadoi 
Lysergic acid diethylamide
Mescaline ....... ........... .—
4-Methylaminorex ............
Methaqualone — ....... —
Methcathinone ________
3.4- Methylene-

dioxyamphe- tamine.....
3.4- Methylene-

dioxymetham- 
phetamine..... ............. .

N-Hydroxy-3,4-methylene-
dioxyamphetamine.......

Normorphine ....... ............ i
Tetrahydrocannabinol —  

Schedule II:
Alfentanil ..........................
Amobarbital..... ............ .
Amphetamine................... 1
Cocaine------------- ---------
Codeine (for sale)______
Codeine (for conversion) ..
Desoxyephedrine______ _

1043 grams of levodesoxy- 
phedrine for use in a 
noncontrotled, 
nonprescription product 
and 22,100 grams for 
methamphetamine:
Dextropropoxyphene ........
Dihydrocodeine________
Diphenoxylate  ...............
Ecgonine (for conversion).
Fentanyl...........................
Glutethimide.....................
Hydrocodone   ...... ....... .
Hydromorphone...............
Levorphanol....... ... .........
Meperidine.............. ........
Methadone-------------------
Methadone (conversion) ... 
Methadone Intermediate

(for sale)...... .. .............
Methadone Intermediate

(for conversion) ............
Methamphe tamine (for

conversion)_________
Methylphenidate_______
Morphine (for sale) .......
Morphine (for conversion).

15,400,000
2
4

150,000
34
2
4
2
2

4

2

2
2

50,000

7,110
5

116,400
599,000

64.235.000
10.644.000 

1,065,000

103,932,000
395.000
1.023.00
650.000 
69,000

979.000
6.277.000

332.000 
6,400

8.480.000
2.094.000

220.000

700.000

2.618.000

723.000
4.583.000
6.480.000 

72,786,000

All interested persons are invited to 
submit their comments and objections 
in writing regarding this proposal. A 
person may object to or comment on the 
proposal relating to any of the above- 
mentioned substances without filing 
comments or objections regarding the 
others. If a person believes that one or 
more of these issues warrant a hearing, 
the individual should so state and 
summarize the reasons for this belief.

In the event that comments or 
objections to this proposal raise one or 
more issues which the Administrator 
finds warrant a hearing, the 
Administrator shall order a public 
hearing by notice in the Federal 
Register, summarizing the issues to be 
heard and setting the time for the 
hearing.

Pursuant to sections (3)(c)(3) and 
3(e)(2)(c) of Executive Order 12291, the 
Director of the Office of Management 
and Budget has been consulted with 
respect to these proceedings.

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612 and it has been determined that 
this matter does not have sufficient 
federalism implications to warrant the 
preparations of a Federalism 
Assessment.

The Administrator hereby certifies 
that this matter will have no significant 
impact upon small entities within the 
meaning of an intent of the Regulatory 
Flexibility Act, 5 U.S.C., 601, et seq. The 
establishment of annual aggregate 
production quotas for Schedules I and II 
controlled substances is mandated by 
law and by the international 
commitments of the United States. Such 
quotas impact predominantly upon 
major manufacturers of the affected 
controlled substances.

Dated: June 10,1993.
Robert C. Bonner,
A dm inistrator o f  Drug Enforcem ent.
[FR Doc. 93-17855 Filed 7-26-93; 8:45 ami 
BILL)NO CODE 4410-09-M
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Controlled Substances: Proposed 
Revised Aggregate Production Quotas 
for 1993
AGENCY! Drug Enforcement 
Adtranistratfoii (DEAJ, Justice.
ACTION! Notice of proposed revised 
aggregate production quotas for 1993.

SUMMARY: This notice proposes revised 
1993 aggregate production quotas for 
controlled substances in Schedules I 
and II, as required under the Controlled 
Substances Act of 1979.
OATES: Comments or objections should 
be received on or before August 26,
1993.
ADDRESSES: Send comments or 
objections to the Administrator, Drug 
Enforcement Administration, 
Washington, DC 20537, Attn: DEA 
Federal Register Represenfative/GCR.
FOR! FURTHER INFORMATION CONTACT: 
Howard McClain, Jr., Chief, Drug ft 
Chemical Evaluation Section, Drug 
Enforcement Administration, 
Washington, DC 20537’, Telephone:
(202) 307—7183.
SUPPLEMENTARY INFORMATION: Section 
309 of the Controlled Substances Act 
(CSA) (21 U.S.C. 826) requires that the 
Attorney General establish aggregate 
production quotas for all controlled 
substances listed in Schedules 1 and II. 
This responsibility has been delegated 
to the Administrator of the DEA by 
§ 0 .100 of title 2® of the! Code of Federal 
Regulations.

On December 16,1992, a notice of the 
1993 established aggregate production 
quotas was published in the Federal 
Register (57 FR 59845). The notice 
stipulated that the Administrator of the 
DEA would adjust the quotas in early 
1993 as provided for in title 21, Code of 
Federal Regulations* £ 1303.23(c). These 
aggregate production quotas represent 
those* amounts of controlled substances 
that may be produced in the United 
States in 1993 end do not include 
amounts which may be imported for use 
in industrial processes.

Based on a review of 1992 year-end 
inventories, 1992 disposition data 
submitted by quota applicants, 
estimates of the medical needs of the 
United States submitted to the DEA by 
the Food and Drag Administration and 
other information available to the DEA, 
the Administrator of the DEA, under the 
authority vested in the Attorney General 
by section 306 of the CSA of 1970 (21 
U.S.C. 826) and delegated to the 
Administrator § 0.100 &f title 28 of the 
Code> of Federal Regulations, hereby 
proposes the following changes in the 
1993 aggregate production quotas for the 
listed controlled substances, expressed 
in grams of anhydrous acid or base.

Schedule r

Previously 
established 

11993 aggre
gate produc

tion quota

Proposed 
revised 

 ̂ T993 aggre
gate proaue- 

! tion quota

2,5-D:me-
thoxyam-
phetamine....

Lysergic acid 
diethylamide ..

* 15,000,000 

9

15,300,000

109

Schedule H

Previously 
established- 
1993 aggre- 

1 gate produc
tion quota

Proposed 
revised 

! 1993 aggre
gate produc

tion quota

Amphetamine ... 446,000 161,000
Codeine (for

conversion) „.. 9,297,000 8,600,000
Desoxyephe-

drine ..... ___ 1,161,000 1,000,000

984,000 grams of 
levodesoxyephedrine for use in a 
noncontrolled, nonprescription.- product 
and 16,060 grama for 
methamphetamine.

Dihydrocodeine .... 579,000 367,000
Diphenoxylate___ 832,000 948,000
Fentanyl ............... 50,900 68,000
Hydrocodons-------- 6,137,000 6,106,000
Hydromorphone .... 261,000* 293,000
Levorphanol......... 7,500. 5,100
Methamphetamine 

(for conversion). 603,000 150,000
Methylphenidate ... . 3,411,000 4,604,000
Mixed Alkaloids of 

Opium.............. 800 0
Opium (tinctures, 

extracts, etc; ex
pressed in terms 
of USP pow
dered opium) .... 662,000 948,000

Oxycodone (for 
conversion)...... 6,300 600

Oxymorphone...... 2J500 250
Pentobarbital ....... 12,912,000 14,783,000
Phenylacetone (for 

conversion)...... 320,000 572,000
Secobarbital ......... 587,000 67,800

All interested persons are invited to 
submit their comments and objections 
in-writing regarding this proposal. A 
person may object to or comment on the 
proposal1 relating to any of die above 
mentioned substances without filing 
comments or objections regarding the 
others. If a person believes that one or 
more of these issues warrant a hearing, 
the indi vidual should so state and 
summarize the reasons for this belief.

In the event that comments or 
objections to this proposal raise one or 
more issues which die Administrator 
finds warrant a hearing, the 
Administrator shall order a public 
hearing by notice in the Federal 
Register, summarizing the issues to be

heard and setting, the time for the 
hearing.

This is  not a  major rule for purposes 
of Executive Order (E.OJ 12291. 
Pursuant to sections 3(e)(3) and 
3(e)(2)(C) ofElO. 12291, this rule has 
been submitted for review by the Office 
of Management and Budget (OMB). The 
Administrator certifies that this rule 
meets the applicable standards set forth
m. sections 2(a) and 2(b)(2) of E.O.
12778. Rules establishing aggregate 
production quotas for controlled 
substances in Schedules F and II are 
required by statute, fulfill United States 
obligations under the Single Convention 
on Narcotic Drugs, 1961, and other 
international treaties, and are essential 
to a criminal law enforcement function 
of the United States. Without the 
periodic establishment and adjustment 
of aggregate production- quotas, 
pharmaceutical manufacturers in the 
United States could not lawfully 
produce a wide variety of medically 
necessary pharmaceutical drugs.

This action has been analyzed in 
accordance with the principles and 
criteria contained in E.O. 12612 and it 
has been determined that this matter 
raises no Federalism implications which 
would warrant the preparation of a 
Federalism Assessment..

The Administrator hereby certifies 
that this matter will have no significant 
impact upon sniall entities whose 
interests must be considered under the 
Regulatory Flexibility Act, 5  U.S.G. 601, 
et seq. The establishment and revision 
of annual production quotas for 
Schedules I and IF controlled substances 
is  mandated by law and by the 
international obligations of the United 
States. Such quotas impact 
predominately upon major 
manufacturers of the affected controlled 
substances.

Dated: May 13,1993.
Robert C. Bonner,
A dm inistrator o f Drug E nforcem ent 
[FR Doc. 93-17854 Filed 7-26-93' 8;45 am] 
BU-UNG CODE 4410-00-M

DEPARTMENT OF LABOR

Employment and Training 
Administration

Investigations Regarding Certifications 
of Eligibility To Apptyfor Worker 
Adjustment Assistance

Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 ("the-Act") and' 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade



401 60 Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Notices

Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of die Act.

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under title II, 
chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved.

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is hied in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than August 6,1993.

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade 
Adjustments Assistance, at the address

shown below, not later than August 6, 
1993.

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue, NW., 
Washington, DC 20210.

Signed at Washington, DC this 12th day of 
July, 1993.
Marvin M. Fooks,
Director, Office o f Trade Adjustment 
Assistance.

Appendix

Petitioner (union/workers/firm) Location Date re
ceived

Date of pe
tition

Petition
No. Articles produced

Digital Equipment Corp (C o).............. .......... Tempe, A Z .............. 07/12/93 06/09/93 28,851 Thin film discs.
Pope & Talbot (Wkrs) ................................... Port Gamble, W A...... 07/12/93 06/21/93 28,852 Softwood dimensional lumber.
H.W. Jan Enterprises, Inc (ILGWU) ............. South River, NJ ........ 07/12/93 06/29/93 28,853 Ladies’ dresses.
Goulds Pumps, Inc (Wkrs)............................ Lubbock, T X .............. 07/12/93 06/25/93 28,854 Turbine pumps.
Churchill Div. of Lufkin Indus. (C o)............... Chanute, KS ............. 07/12/93 07/02/93 28,855 Oilfield pumping units.
Pacific Wood Treating Corp (Co) ................. Ridgefield, W A .......... 07/12/93 07/12/93 28,856 Pressure treated wood.
Cowden Dist. Center (IBT) ........................... Lexington, KY ........... 07/12/93 07/01/93 28,857 Ship clothing peices.
Magnetek Century Electric (Wkrs)................ El Paso, T X ............... 07/12/93 06/30/93 28,858 Assemble, evaluate electric 

motors.
Mead Paper Chilpaco M ill............................. Chillicothe, O H .......... 07/12/93 06/25/93 28,859 Coated and papeterie paper 

products.
Wilson Hydrocarbon, Inc (Co) ...................... Corpus Christi, T X .... 07/12/93 06/29/93 28,860 Oil and gas.
Bit Three Industries, Inc (USWA) ................. Farrell, P A ................. 07/12/93 06/25/93 28,861 Industrial gases.
Ohio Edison Co (UWUA) .............................. Toronto, O H .............. 07/12/93 06/30/93 28,862 Electricity.

[FR Doc. 93-17849 Filed 7-26-93; 8:45 a.m.)
BILUNG CODE 4610-20-M

Cathode Ray Tube Division of General 
Atronics Corp., Philadelphia, PA; TA
W -28, 112; Dismissal of Application for 
Reconsideration

Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
Cathode Ray Tube Division of General 
Atronics Corporation, Philadelphia, 
Pennsylvania. The review indicated that 
the application contained no new 
substantial information which would 
bear importantly on the Department’s 
determination. Therefore, dismissal of 
the application was issued.
TA -W -28,112; Cathode Ray Tube Division 

of General Atronics Corporation, 
Philadelphia, Pennsylvania (July 15, 
1993)

Signed at Washington, DC, this 16th day of 
July, 1993.
Marvin M. Fooks,
Director, Office o f Adjustment Assistance.
[FR Doc. 93-17852 Filed 7-26-93; 8:45 am]
BI LUNG CODE 4610-30-M

Grant Tensor Geophysical Corporation 
a/k/a Norpak International Nevada, Inc.; 
TA-W -27,881 Houston, TX; TA -W - 
27,881 A Metairie, LA; Amended 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on 
January 14,1993, applicable to all 
workers of the subject firm. The Notice 
was published in the Federal Register 
on February 2,1993 (58 FR 6811). The 
certification was amended on April 12, 
1993 (58 FR 21320) to indicate that the 
claimants’ wages on and after January 1, 
1993 are reported under Grant Tensor’s 
UI tax account.

At the request of the workers the 
Department reviewed the certification 
for workers of Grant Tensor Geophysical 
Corporation in Houston, Texas. New 
information from the company shows 
that worker separations occurred in 
Metairie, Louisiana.

The intent of the Department’s 
certification is to include all workers of 
Grant Tensor Geophysical Corporation

who were affected by increased imports 
of crude oil and natural gas.

The amended notice applicable to 
TA-W-27,881 is hereby issued as 
follows:

“All workers of Grant Tensor Geophysical 
Corporation, also known as (a/k/a) Norpak 
International Nevada, Inc., Houston, Texas 
and Metairie, Louisiana who became totally 
or partially separated from employment on or 
after September 21,1991 are eligible to apply 
for adjustment assistance under section 223 
of the Trade Act of 1974.”

Signed at Washington, DC, this 19th day of 
July 1993.
Marvin M. Fooks,
Director, Office o f Trade Adjustment 
Assistance.
[FR Doc. 93-17851 Filed 7-26-93; 8:45 am] 
BILLING CODE 4510-40-M

Determinations Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period of 
July 1993.
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la  order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance tube issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met.

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated,

(Zj That sales or production-, or both, 
of the firm or subdivision have 
decreased absolutely, and

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by die firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production.
Negative Determinations

In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated dial increased imports did not 
contribute importantly to worker 
separations at the firm1.
TA-W-28,454; Triumph-Lor, Inc, 

Houston, TX
TA-W-28,548; Crown Cork fr S eal Co., 

Inc., North Bergen, NJ 
TA-W -28,598; O ccidental C hem ical 

Corp., Sw ift C reek, FL  
TA-W-28,607; O ccidental Chem ical 

Corp., Suwannee Fiver, FL 
TA-W-28,597; N erco O il & Gas, Inc., 

Houston, TX
TA-W-28,673; N erco Oil & Gas, Inc., 

Lafayette, LA
TA-W-28,674; N erco Oil & Gds, Inc.r 

Black Lake, LA
TA-W-28,675,; N erco O il 8  Gas, Inc., 

Berw ick, LA
TA-W—28,665; H orizon Potash Corp:, 

Carlsbad, NM 
In the following cases, the 

investigation revealed that the criteria 
for eligibility has not been met for the 
reasons specified.
TA-W-28,531; Koch Gathering Systems, 

Inc., W ichita, KS
Increased imports did not contribute 

importantly to worker separations at the 
firm.
TA-W -28,726; Rogue River N ational 

Forest, M edford, OR 
Increased imports did not contribute 

importantly to worker separations at the 
firm
TA-W-28,597; Econom y Industrial 

Corp., Am bridge, FA 
Increased imports did not contribute 

importantly to worker separations at the 
firm.
TA-W-28,547; 3 M T elecom  R esources 

Div., Eatontown, NJ

Increased imports did not contribute 
importantly to worker separations at the 
firm.
TA-W-28,777; Beth Energy, Mine 833, 

Ebensburg, PA
Aggregate OS imports of coal are 

negligible during the relevant period. 
TA-W -28,545; N erco, Inc.» 

H eadquarters, Portland, OR 
The workers’ firm does not produce 

an article as requited for certification 
under Section 222 of the Trade Act of 
1974.
TA-W -28,811; G eological Consulting 

Services, H ouston, TX 
The workers’ firm (foes not produce 

an article as required for certification 
under section. 222 o f the Trade Act o f 
1974.
TA-W -670; Eugene Engines, Eugene-, OR 

The workers’" firm does not produce 
an article as required for certification 
under section 222 of the Trade Act o f 
1974.
TA-W -605; A lcoa T echnical Center, 

A lco Center, PA
The workers’ firm does not produce 

an article as required for certification 
under section 222 o f the Trade Act of 
1974.
TA-W -28,667; Com plete Auto Transit, 

Inc., Ypsilanti, MI 
The workers’ firm does not produce 

an article as required for certification 
under section 222 of the Trade Act of 
1974.
TA-W -28,635; Tenneco Gas P ipeline 

Co., H ouston, TX
The workers’ firm does not produce 

an article as required for certification 
under section 222 of toe Trade Act of 
1974.
TA-W-28,659fc Carrier Corp., A llied  

Products Div:, Knoxville, TX 
U.S. imports of air conditioners, 

refrigeration and heating equipment 
declined relativ» to domestic shipment 
in 1992 compared to 1991..
TA-W -28,664; O hio & Western

Pennsylvania D ock Co, C leveland, 
OH

The worker»' firm does not produce 
an article as-required for certification 
under section 222 of the Trad» Act of 
1974.
TA-W -28,727; Ohio Edison Edgpwater 

Plant, Lorain, OH 
U.S. imparts of electricity were 

negligible hi the relevant time period 
TA-W -28,671 and TA -W -28,671A; 

A tlantic S teel Industries, Inc., 
Atlanta, GA an d CartetsviUe, GA 

U.S. Imports of semi-finished steel 
products (blooms, billets, slabs) 
declined in the first four months of 1993 
compared to the same period in 1992.

TA-W -28,480; N ational C ooperative 
R efinery A ssociation, Exploration & 
Production Div: H eadquarters, 
M cPherson, KS

TA-W -28,480A; N ational Cooperative 
Refinery A ssociation, Exploration & 
Production Div:. O perations m  
O klahom a

Increased imports did not contribute 
importantly to worker separations at the 
firm.
TA-W -28,632; WCl Steel, Warren, OH 

The investigation revealed that 
criterion (2) and criterion (3) have not 
been met. Sales or production did not 
decline during the relevant period as 
required for certification. Increases of 
imports of articles like or directly 
competitive with articles produced by 
the firm or appropriate subdivision have 
not contributed importantly to the 
separations or threat thereof, and to the 
absolute decline in sales or production1.
Affirmative Determinations
TA-W -28,014; hdtrnd S teel M ining Co., 

M inora M ine, Virginia, MN 
A certification was issued covering all 

workers separated on or after March 23, 
1992.
TA-W -28,654,r Armstrong W orld 

Industries, Itic.»Btaintree, MA 
A certification was issued covering all 

workers engaged in the production of 
textile apron machinery separated on* or 
after April 19,1992.
TA-W -681; Sim pson P aper Co., San 

G abriel Mill, P om ona, CA 
A certification was issued covering all 

workers engaged in the production o f 
uncoated free sheet paper separated on 
or after May 12,1992.
TA-W -28,638; E llisville M anufacturing 

Co., E llisville, MS
A certification was issued covering all 

workers separated on or after April 23, 
1992.
TA-W -28,428;  International G ear Corp, 

Euclid, OH
A certification was issued covering.all 

workers engaged in the production of 
helicopter transmission components 
separated on or after February 23,1992.. 
TA-W -28,511; TA-W -28,512zUTC  

H oldings, Inc., DBA Sure Fit,. 
B ethlehem ,  PA an d El Paso,  TX 

A certification was issued covering, ail 
workers separated on or after March 28, 
1992.
TA-W -28,463; R oseburgForest 

Products, Roseburg, OR 
A certification was issued covering, ail 

workers engaged to the production of 
plywood at Plant #3 separated on or 
after March 8,19921 

I hereby certify that the 
aforementioned determinations were
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issued during the month of July 1993. 
Copies of these determinations are 
available for inspection in room C-4318, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210 during normal business hours 
or will be mailed to persons to write to 
the above address.

Dated: July 19,1993.
Marvin M. Fooks,
Director, Office o f Trade Adjustment 
Assistance.
[FR Doc. 93-17853 Filed 7-2&-93; 8:45 am] 
BILUNO CODE 4610-30-M

Attestations Filed by Facilities Using 
Nonimmigrant Aliens As Registered 
Nurses
AGENCY: Employment and Training 
Administration, Labor.
ACTION: Notice.

SUMMARY: The Department of Labor 
(DOL) is publishing, for public 
information, a list of the following 
health care facilities which plan on 
employing nonimmigrant alien nurses. 
These organizations have attestations on 
file with DOL for that purpose. 
ADDRESSES: Anyone interested in 
inspecting or reviewing the employer’s 
attestation may do so at the employer’s 
place of business.

Attestations and short supporting 
explanatory statements are also 
available for inspection in the 
Immigration Nursing Relief Act Public 
Disclosure Room, U.S. Employment 
Service, Employment and Training 
Administration, Department of Labor, 
room N 4456,200 Constitution Avenue, 
NW., Washington, DC 20210.

Any complaints regarding a particular 
attestation or a facility’s activities under 
that attestation, shall be hied with a 
local office of the Wage and Hour 
Division of the Employment Standards 
Administration, U.S. Department of 
Labor. The address of such offices are 
found in many local telephone 
directories, or may be obtained by 
writing to the Wage and Hour Division, 
Employment Standards Administration, 
Department of Labor, room S3502, 200 
Constitution Avenue, NW., Washington, 
DC 20210.
FOR FURTHER INFORMATION CONTACT: 
Regarding the Attestation Process:
Chief, Division of Foreign Labor 
Certifications, U.S. Employment 
Service Telephone: 202-219-5263 (this 
is not a toll-free number.)

Regarding the Com plaint P rocess: 
Questions regarding the complaint 
process for the H-1A nurse attestation 
program shall be made to the Chief,

Farm Labor Program, Wage and Hour 
Division. Telephone: 202-219-7605 
(this is not a toll-free number).
SUPPLEMENTARY INFORMATION: The 
Immigration and Nationality Act 
requires that a health care facility 
seeking to use nonimmigrant aliens as 
registered nurses first attest to the 
Department of Labor (DOL) that it is 
taking significant steps to develop, 
recruit and retain United States (U.S.) 
workers in the nursing profession. The 
law also requires that these foreign 
nurses will not adversely affect U.S. 
nurses and that the foreign nurses will 
be treated fairly. The facility^ 
attestation must be on file with DOL 
before the Immigration and 
Naturalization Service will consider the 
facility’s H-1A visa petitions for 
bringing nonimmigrant registered 
nurses to the United States. 26 U.S.C. 
1101(a)(15)(H)(i)(a) and 1181(m). The 
regulations implementing the nursing 
attestation program are at 20 CFR part 
655 and 29 CFR part 504, 55 FR 50500 
(December 6,1990). The Employment 
and Training Administration, pursuant 
to 20 CFR 655.310(c), is publishing the 
following list of facilities which have 
submitted attestations which have been 
accepted for filing.

The list of facilities is published so 
that U.S. registered nurses, and other 
persons and organizations can be aware 
of health care facilities that have 
requested foreign nurses for their staffs. 
If U.S. registered nurses or other persons 
wish to examine the attestation (on 
Form ETA 9029) and the supporting 
documentation, the facility is required 
to make the attestation and 
documentation available. Telephone 
numbers of the facilities’ chief executive 
officers also are listed, to aid public 
inquiries. In addition, attestations and 
supporting short explanatory statements 
(but not the full supporting 
documentation) are available for 
inspection at the address for the 
Employment and Training 
Administration set forth in the 
ADDRESSES section of this notice.

If a person wishes to file a complaint 
regarding a particular attestation or a 
facility’s activities under that 
attestation, such complaint must be 
filed at the address for the Wage and 
Hour Division of the Employment 
Standards Administration set forth in 
the ADDRESSES section of this notice.

Signed at Washington, DC, this 7th day of 
July 1993.
Robert A. Sch&erfl,
Director, United States Employment Service.

Division o f  Foreign Labor C ertifi
cations Approved Attestations 
0 6 /0 1 /9 3  TO 0 6 /3 0 /9 3

CEO—Name, Facility—name/ad- 
dress

Approval
date

Mr. Grant Asay, S t Ann’s Nurs
ing Home, 415 6th St., Ju
neau, AK 99801, 907-586- 
3883 ........ .............................. 06-18-93

Mr. Richard A  Pierson, The Uni
versity Hospital of Arkansas, 
Little Rock, AR 72205, 501- 
686-6096 ............................... 06-11-93

Mr. Jim Bushmiaer, Stuttgart 
Memorial Hospital, P.O. Box 
1905, Stuttgart, AR 72160, 
501-673-3511 ....................... 06-22-93

Ms. Nancy, Miller, Havasu Nurs
ing Center, 3576 Kearsage 
Drive, Lake Havasu City, AZ 
86403, 602-453-1500 ........... 06-18-93

Mr. Robert Boggs, Douglas 
Manor Care Center, 1400 N 
San Antonio, Douglas, AZ 
85607, 602-364-7937 ........... 06-25-93

Mr. David Benn, Memorial Hos
pitals Association, 1700 Cof
fee Road, Modesto, CA 
95355, 209-526-4500 ......... 06-11-93

Mr. Daniel C. Zilafro, Lakewood 
Park Health Ctr., Mental 
Health Conval. Services, Dow
ney, CA 90242, 310-869- 
0978 ................................. ..... 06-11-93

Ms. Sherri Burke, Nurse Provid
ers, Inc., 345 Gellert Blvd., 
Suite F, Daly City, CA 94015, 
415-992-8559 ....................... 06-11-93

Mr. Larry J. Mays, Villa Con
valescent Hospital, 8965 Mag
nolia Avenue, Riverside, CA 
92503, 909-689-7468 ........... 06-11-93

Mr. Bernard Matias, Primaerica 
Nursing Home Care Services, 
Dalano, CA 93215, 805-725- 
1223 ....................................... 06-11-93

Mr. Robert Schapper, Monterey 
Park Hospital, 900 S. Atlantic 
Blvd., Monterey Park, CA 
91754, 818-570-9000 ........... 06-11-93

Mr. William A  Mathies, Beverly 
Manor Conval. Hospital, Bev
erly California Corp., Monte
rey, CA 93940, 408-624-1875 06-11-93

Mr. Richard P. Biinn, Pine Tow
ers Conval. Ctr., The 
Hillhaven Corporation, San 
Francisco, CA 94115, 415- 
563-7600 ....... ........................ 06-18-93

Mr. Richard P. Blinn, Hillhaven 
San Leandro, The Hillhaven 
Corporation, San Leandro, CA 
94577, 510-357-4015 ........... 06-18-93

Mr. William L  Gilbert, Merced 
Community Med. Ctr., 301 E. 
13th Street Merced, CA 
95340, 209-385-7000 ........... 06-18-93
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Div is io n  o f  Fo r e ig n  Labo r  C e r t if i
c a tio n s  A p p r o v e d  Atte s ta tio n s  
06/01/93 TO 06/30/93—Continued

CEO—Name, Facility—name/ad- Approval
dress date

Mr. Charles Wick, Visalia Con-
valescent Hospital, 1925 E. 
Houston Avenue, Visalia, CA 
93292, 200-732-6661 06-18-93

Ms. Karen Deemer, Westside
Care Center, 300 Douglas 
Street, Petaluma, CA 94952,
707-763-6887 ....................... 06-22-93

Ms. Marlene Z. Robertson, Good
Shepherd Conval. Ctr., c/o 
Primerica Nurs. Home Care 
Svcs., Delano, CA, 93215, 
818-896-5391 ....................... 06/25/93

Mr. William Gamboa, Madera
Rehab. & Conval. Ctr., c/o 
Primerica Nurs. Home Care
Svcs., Delano, CA, 93215, 
209-673-9228 ....................... 06/25/93

Mr. Neil Whipkey, Glades Gen-
era! Hospital, SW Health Care 
Subdistrict, Belle Glade, FL, 
33430, 407-996-6571 06/02/93

Mrs. Cecilia O’Ryan, Gulf Coast
Hospital and Orthopaedic In
stitute, St. Petersburg, FL, 
33705, 813-823-1122 ........... 06/11/93

Mr. Paui Metts, Shands Teach-
ing Hospital and Clinics, Inc., 
Gainesville, FL, 32605, 905-
395-0441 ............................... 06/11/93

Ms. Judi L. Buxo, Harbour's
Edge, 401 East Linton Blvd., 
Delray Beach, FL, 33483, 
407-272-7979 ....................... 06/11/93

Mr. Samuel Leonor, Walker Me-
rnorial Medical Ctr., P.O. Box
1200, Avon Park, FL, 33825, 
813-453-7511 ....... ................ 06/11/93

Mr. Richard Blinn, Hillhaven
Healthcare Ctr., 950 
Mellonville Avenue, Sanford,
FL, 32771,407-322-8566 ....

Mr. Dyer Mitchell, Munroe Re-
06/18/93

gional Med. Ctr., 131 S W.
15th Street, Ocala, FL, 32670, 
904-351-7273 ....................... 06/18/93

Mr. Richard P. Blinn, Hillhaven
Conval. Ctr. of Del, 5430
Linton Blvd., Delray, FL, 
33484, 407-495-3188 06/18/93

Mr. H. Neil Copeian, South Fui-
ton Medical Ctr., 1170 Cleve
land Avenue, East Point, GA,
30344, 404-305-3500 ........... 06/02/93

Mr. EJ. Fechtel, Saint Mary’s
Hospital of Athens, Inc., Ath
ens, GA, 30606, 706-548- 
7581 ............................. 06/11/93

Mr. William A. Mathias, Beverly
Manor Conval. Ctr., Beverly 
Manor Inc. of Hawaii, Hono
lulu, HI, 96819, 808-847- 
4834 .................. ... 06/11/93

Mr. William A. Mathias, Hale Nai
Rehab & Nursing Ctr., Beverly
Enterprises—Hawaii, Inc.*, 
Honolulu, HI, 96822, 808-
537-3371 .................. 06/11/93

D iv is io n  o f  Fo r e ig n  Labo r  C e r t if i
c a tio n s  Ap p r o v e d  a tte s ta t io n s  
06/01/93 TO 06/30/93—Continued

CEO—Name, Facility—name/ad- Approval
dress date

Ms. Cora Tellez, Kaiser Founda-
tion Hospitals, 3288 Moanalua 
Road, Honolulu, HI, 96819, 
808-834-5553 ....................... 06/25/93

Mr. Alan Rosenbaum, Hillcrest
Retirement Village, 1740 N. 
Circuit Dr., Round Lake
Beach, IL, 60073, 708-546- 
5300 ................................. ...... 06/07/93

Mr. Morris Esformes, West Chi-
cago Terrace, 928 Joliet
Street, West Chicago, IL 
60185, 708-231-9292 06/11/93

Mr. Jeff S. Be ms, Nor ridge
Nursing Centre, 7001 West 
Cullon Avenue, Norridge, IL 
60634, 708-457-0700 ........... 06/11/93

Ms. Charlotte Kohn, Dobson
Plaza, Inc., 120 Dodge, 
Evanston, IL 60202, 708-869-
7744 ....................................... 06/11/93

Chung S. Kim, M.D., Lake Bluff
Health Care Centre, Health 
Centre, Lake Bluff, IL 60044, 
708-295-3900 ....................... 06/11/93

Ms. Joan Robinson Carl, Alden
Management Services, In, 
4200 West Peterson Avenue, 
Chicago, IL 60646, 312-286- 
3883 ....................................... 06/11/93

Mr. Peter Fine, Grant Hospital of
Chicago, 550 W. Webster, 
Chicago, IL 60614, 312-883- 
3500 ..... »................................

r

06/11/93
Mr. Robert Hartman, Imperiai

Conval & Geriatric C, Claridge 
Imperial Ltd, Chicago, IL 
60614, 312-248-9300 06/11/93

Mr. Gary Grondin, North Central
Dialysis Center, 55 East 
Washington Street, Chicago, 
IL 60602, 312-332-8892....... 06/11/93

Mr. Maurice I. Aaron,
Woodbridge Nursing Pavilion, 
2242 N. Kedzie Avenue, Chi
cago, IL 60647, 312-486- 
7700 .............................. 06/18/93

Ms. Amy Saltzman, Continental
Care Center, 5336 N. West
ern, Chicago, IL 60625, 312- 
271-5600 ............................... 06/18/93

Mr. Eric Rothner, Edgewater
Care & Rehab. Ctr., 5838 
North Sheridan Road, Chi
cago, IL 60660, 312-769- 
2230 ............................ 06/18/93

Mr. Sam Gorenstein, Metropoli-
tan Nursing Ctr. of Bridgeview, 
Bridgeview, IL 60455, 708- 
598-2805 06/18/93

Ms. Joanne Minorini, Abbott
House, 405 Central Avenue, 
Highland Park, IL 60035, 708- 
432-8080 ........................ 06/18/93

Mr. Tali Tzur, Maple Hill Nursing
Ctr., LTD., Box 2308 R.F.D., 
Long Grove, IL 60047, 708- 
438-8275 ............................... 06/18/93

D iv is io n  o f  Fo r e ig n  Labo r  C e r tif i
c a tio n s  A p p r o ve d  Atte s ta tio n s  
06/01/93 TO 06/30/93—Continued

CEO—Name, Facility—name/ad- 
dress

Approval
date

Ms. Valerie Brown, Quality 
Health Care, Inc., 531 Wash
ington Street, Gary, IN 46402, 
219-882-1224 ........ .............. 06/11/93

Mr. John Birdzell, St. Catherine 
Hospital, 4321 Fir Street East 
Chicago, IN 46312, 219-392- 
7077 ....................................... 06/18/93

06/25/93

Mr. Ronald T. Tyrer, Frankfort 
Hospital, Inc., 299 King’s 
Daughters Drive, Frankfort, 
KY 40601, 502-875-5240 .....

Mr. Jerry Smith, St. Francis 
Medical Ctr., 309 Jackson 
Street, Monroe, LA 71210, 
318-327-4143 ........... ........... 06/01/93

Mr. Gary M. Stein, Touro Infir
mary, 1401 Foucher Street, 
New Orleans, LA 70115, 504- 
897-8900 ............................... 06/11/93

Mr. J. William Hankins, St. Pat
rick Hospital, 534 South Ryan 
Street, Lake Charles, LA 
70601, 318-491-7572 ........... 06/18/93

Mr. Richard Biinn, VFW Parkway 
Nursing Home, The Hillhave 
Corporation, West Roxbury, 
MA 02132, 617-325-1688 .... 06/11/93

Mr. James R. Wood, Maryland 
General Hospital, Inc., 827 
Linden Avenue, Baltimore, MD 
21201, 410-225-8000 ........... 06/11/93

Mr. Charles Housley, Michigan 
Health Center, Michigan Os
teopathic Med. Ctr., Detroit, 
Ml 48208, 313-361-8000...... 06/11/93

Ms. Elizabeth Wilde, Cambridge 
East Nursing Care Center, 
Madison Heights, Ml 48071, 
313-585-7010 ....................... 06/18/93

Mr. Jim Walker, Meadowbrook 
Manor of Kansas City, Inc., 
Kansas City, MO 64145, 816- 
942-1676 ............................... 06/25/93

Mr. Richard Blinn, Hillhaven 
Convalescent Ctr., First 
Healthcare Corp., Raleigh, NC 
27605, 919-828-6251 ........... 06/11/93

Michele B. Anderson, Aro Com
munity Services, Inc., 1834 
Banking Street, Greensboro, 
NC 27408, 919-378-9862 06/18/93

Mr. Richard Blinn, Hillhaven 
Rose Manor Conval. Ctr., Dur
ham, NC 27704, 919-477- 
9805 ....................................... 06/23/93

06/11/93

Mr. Benjamin F. Miller, Delaire 
Nursing & Conval. Ctr., 400 
W. Stimpson Avenue, Linden, 
NJ 07036, 908-862-3399 .....

Mr. John P. McGee, JFK Health 
Systems, Inc., 65 James 
Street Edison, NJ 08818, 
908-321-7170 ....................... 06/11/93

Ms. Marilyn Pomeroy, Cedar 
Grove Manor, Pompton Ave
nue Associates, Cedar Grove, 
NJ 07009, 201-239-7fino ..... 06/11/93
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Division o f  Foreign Labor Certifi
cations Approved  Attestations 
06/01/93 TO 06/30/93—Continued

D ivision o f  Foreign L abor Certifi
cations Approved  Attestations 
06/01/93 TO 06/30/93—Continued

D ivision of Foreign Labor Certifi
cations Approved  Attestations 
06/01/93 TO 06/30/93—Gonlinued

CEO—Name, Facility—name/ad- 
dress

Approval
date

Ms. Shirley Lawler, Professional 
Nurse RecnMtmen, 211 Main 
Avenue, Passaic, NJ 07055,
201-779-1479 ................... 06/11/93

Ms. Carmen B. Aleccl, West, 
Hudson Hospital, 206 Bergen 
Avenue, Kearny, NJ 07032, 
201855-7014 ....................... 06/11/93

Mr. Edward Einhom, Hospitality 
Care Center, 300 Broadway, 
Newark, NJ 07104, 201-484- 
4222 ................... ................... . 6/11/93

Sister Patricia A. Lynch, Holy 
Name Hospital, 718 Teaneck. 
Road, Teaneck, NJ 07666, 
201833-3000 ................... | 6/11/93

Ns, Blanquita Bonifacio, 
Beverwyck Nursing Home, * 
420 So. Beverwyck Road, : 
Pareippany, NJ 07054, 201- 
8878156..... ........................... 6/18/93

Ms. Helen M. Kennedy,; 
Meadowlands Hospital Med. 
Ctr, Meadowlands Parkway,. 
Secaucus, NJ 07097, 201-. 
392-3540 .. --------------------- 6/18/93

Jonathan M. Metsch, Dr. P.H., 
Greenville Hospital, 1825 Ken
nedy Boulevard, Jersey City, i 
NJ 07305, 2018478100 ..... 6/18/93

Mr. Thomas L. Scott, Burdette 
Tomlin Mbri. Hosp., Two 
Stone Harbor Blvd., Cape May 
Court House, NJ 08210, 609- 
463-2000______ ____ ____ 6/18/93

Ms. Blanche Bonifacio, Merry 
Heart Nursing Home, 200 
Route 10, Succa6unna, NJ 
07876, 201-584-4000 ........... 6/18/93

Mr. L. Pat Andrews, Cottonwood 
Care Center, 867 Tillman 
Lane, Gardnervflie, NV 89410, 
702-265-3571 ....................... 6/25/93

Mr. Aden 1. Herman, Nephrology 
Foundation of Brooklyn, 
Brooklyn, NY 11238, 718- 
857-3000 ............................... 6/11/93

Mr. Edward T. Sytcox, Jr., 
Sylcox Health Care Facilities, 
56 Meadow Hill Road, New
burgh, NY 12550, 214864- 
1700 ...... ................................ 6/11/93

Mr. Alexander Hartman, Bain- 
bridge Nursing Home, 3518 
Bainbridge Avenue, Bronx, NY 
10467, 718855-1700........... 6/18/93

Mr. Edward Stotzenberg, St. 
Agnes Hospital, 305 North 
Streat, White Plains, NY 
10605, 914881-4507........... 6/18/93

Mr. Harvey Finkelstein, W.K. 
Nursing Home Corporation, 
100 W. Kingsbridge Road, 
Bronx, NY 10468, 2 12879 - 
0500 ...... ....... ....... ....... - ..... 6/18/93

CEO—Name, Facility—name/ad- 
dress

Mr. Alexander Hartman, Wayne 
Nursing Home, 3530 Wayne 
Avenue, Bronx, NY T0467,
718-655-1700 ......... .........

Ms. Raquel Ayala. North Central 
Bronx, NYCH&H Carp.. New 
York, NY 10013, 212-388-,
3494 ---- ------------------------ -

Ms. Raquel Ayala, Gouvemeur 
Wiled Nursing, NYCH&H, New 
York, NY 10013, 212-788-,
3494 .........—---------------------j

Mr. Keith F. Safian, Phelps Me
moriali Hospital Ctr., 701 North 
Broadway, North Tarrytown, • 
NY 10591,814-366-3000 (

Mr. Arthur Wheeler, Windsor 
Employent Agency, In, One , 
Cutter Mill Road, G rti Neck, ;
NY 10021,518-487-2848---- j

Mr. Richard Blinn, Hilihaven 
Convalescent Center, First ■ 
Healthcare Corp., Akron, OH
44310,216-762-0901 ______ i

Charles M. King, Doneison 
Healthcare Center. 2733 ; 
McCampbel! Road, Nashville,
TN 37214,615-888-0483-----

Ms. Dixie G. Taylor, Cedars 
Health Care Center, 932 
Baddour Parkway, Lebanon, ! 
TN 37087,*615-4498170 — ! 

Mr. Thomas M. Lester, Nashville 
Health Care Ctr„ 2215 
Paterson Street, Nashville, TN
37203, 615-327-3011---------- <

Mr. Douglas Streckert, Valley 
Regional Med. Ctr., 1 Ted 
Hunt Blvd., Brownsville, TX ”
78521, 210-831-5974 .......   ’

Mr. Ernesto M, Flores, Jr., [ 
Mercy Regional Medicai Ctr., 
1515 Logan, Laredo, TX ; 
78040, 210-718-8723 ............ ]

Ms. Trinidad L. Garraton, Inter-3 
national Professional Re
sources (IPR), Houston T X .
77080, 713-832-8780 ______;

Mr. John H. Styles. Jr., Doctors; 
Hospital East loop, Eastway 
General Hospital, Houston, TX . 
77029, 713875-3241 ...— .... ; 

Mr. H. Douglas Gamer, Coro
nado Hospital, One Medical 
Plaza, Pampa, TX 79065,
806865-3721 ..._______ .....

Mr. Pete T . Duarte, R F . 
Thomason Generati Hospita, 
4815 Alameda Avenue, El 
Paso, TX 79905, 915844-
1200 --------------------------

Ms. Roseanna Warren, 
Lakeview Manor, 4215 Arm
strong Strati, San Angelo TX, 
76903, 915855-8886 ....___

Approval
date

6/18/93

6/18/93

6/18/93

6/18/93

06/18/93

06/11/93

CEO—Name, Facility—nama/ad 
dress

Mr. Callie W . Smith, Baptist Me
morial Hospital Sys, 111 Dal
las Street, San Antonio, TX
78205, 210-2228431______

(Mr. Rex C. McRae, Arlington 
Memorial Hospita! Foundation, 
Arlington, TX 76012, S IT -
5488160 ........................... ..

Mr. L. Marcus Fry, Jr., Sierra 
Medical Center, 1625 Medical 
Center Drive, El Paso, TX
79902, 915-747-4000 ...........

Mr. Sam Wan, Wn on Nursing 
Home, The Chinese Nursing 
Home Society, Seattle, WA
98144, 206-3228080 ...........

Ms. Nita L. Corre, Milwaukee 
Jewish Home, 1414 N. Pros
pect Avenue, Milwaukee, Wl
53202, 414-276-2627...........

Mr. James F. Hettzenrater, 
Hampshire Memorial Hospital, 
549 Center Avenue, Romney, 
WV 26757, 304-788-3141 ..... 

Total Attestations

Approval
date

06/11/93

06/18/93

06/25/93

06/18/93

06/11/93

06/11/93
102

06/11/93
IFR Doc. 93-17848 Filed 7-26-93; 8:45 am] 
BILLING CODE «510-30-M

06/18/93
Pension and Welfare Benefits 
Administration

Advisory Council on Employee Welfare 
and Pension Benefits Plans; Meeting

06/25/93

06/02/93

06/11/93

06/11/93

06/11/93

06/11/93

06/11/93

06/1.1/93

Pursuant to  the authority contained in 
section 512 of the Employee Retirement 
Security Act of 1974 (ERISA), 29 U.S.C 
1142, a public meeting of the Working 
Group on Economically Targeted 
Investments (ETI) o f the Advisory 
Council on Employee Welfare and 
Pension Benefit Plans will be held at 1 
pjn./3:30 p.m.,Thursday, August 19, 
1993, in sutteN-3437 AB, U.S. 
Department of Labor Building, Third 
and Constitution Avenue, NW., 
Washington, DC 20210.

This Working Group was formed by 
the Advisory Council to study issues 
relating to ÉT1 for employee benefit 
plans covered by ERISÁ,

The purpose of the August 19 meeting 
is to take testimony and/or written 
submissions regarding access to and 
valuation of Economically Targeted 
Investments. The Working Group will 
also take testimony and/or submissions 
from employee representatives, 
employer representatives and other 
interested individuals and groups 
regarding the subject matter.

Individuáis, or representatives of 
organizations wishing to address the
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Working Group should submit a written 
request on or before August 16,1993 to 
William E. Morrow, Executive 
Secretary, ERISA Advisory Council,
U.S. Department of Labor, suite N-5677, 
200 Constitution Avenue, NW., 
Washington, DC 20210. Oral 
presentations will be limited to ten 
minutes, but witnesses may submit an 
extended statement for the record.

Organizations or individuals may also 
submit statements for the record 
without testifying. Twenty (20) copies of 
such statement should be sent to the 
Executive Secretary of the Advisory 
Council at the above address. Papers 
will be accepted and included in the 
record of the meeting if received on or 
before August 16,1993.
Olena Berg,
Assistant Secretary, Pension and W elfare 
Benefits Adm inistration.
(FR Doc. 93-17808 Filed 7-26-93; 8:45 am] 
BILLING CODE 4510-29-M

Advisory Council on Employee Welfare 
and Pension Benefits Plans; Meeting

Pursuant to the authority contained in 
section 512 of the Employee Retirement 
Security Act of 1974 (ERISA), 29 U.S.C. 
1142, a public meeting of the Working 
Group on Prohibited Transactions of the 
Advisory Council on Employee Welfare 
and Pension Benefit Plans will be held 
at 9 a.m./Noon, Friday, August 20,1993, 
in Suite N—3437 AB, U.S. Department of 
Labor Building, Third and Constitution 
Avenue, NW. Washington, DC 20210.

This Working Group was formed by 
the Advisory Council to study issues 
relating to Prohibited Transactions for 
employee benefit plans covered by 
ERISA.

The purpose of the August 20 meeting 
is to receive public testimony from 
interested parties who have opinions 
and advice concerning the current 
prohibited transactions process. The 
Working Group will also take testimony 
and or submissions from employee 
representatives, employer 
representatives and other interested 
individuals and groups regarding the 
subject matter.

Individuals, or representatives of 
organizations wishing to address the 
Working Group should submit a written 
request on or before August 16,1993 to 
William E. Morrow, Executive 
Secretary, ERISA Advisory Council.
U.S. Department of Labor, Suite N - 
5677,200 Constitution Avenue, NW., 
Washington, DC 20210. Oral 
presentations will be limited to ten 
minutes, but witnesses may submit an 
extended statement for the record.

Organizations or individuals may also 
submit statements for the record 
without testifying. Twenty (20) copies of 
such statements should be sent to the 
Executive Secretary of the Advisory 
Council at the above address. Papers 
will be accepted and included in the 
record of the meeting if received on or 
before August 16,1993.
Olena Berg,
A ssistant Secretary, Pension and W elfare 
Benefits Adm inistration.
[FR Doc. 93-17809 Filed 7-26-93; 8:45 ami 
BILUNG CODE 4510-2fr-M

NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION

Application Filed With Maryland 
Department of the Environment
AGENCY: National Archives and Records 
Administration.
ACTION: Second notice of application 
and opportunity to request an 
informational meeting.

SUMMARY: The National Archives and 
Records Administration gives notice 
that an application has been filed with 
the Maryland Department of the 
Environment to install four natural gas/ 
no. 2 oil fired boilers at the National 
Archives at College Park (Archives II), 
Maryland.
FOR FURTHER INFORMATION CONTACT: The 
Maryland Department of the 
Environment at 401-631-3230, or 
Marvin Shenkler of NARA at 301-713- 
6500.
SUPPLEMENTARY INFORMATION: The 
National Archives and Records 
Administration (NARA) has submitted 
to the Maryland Department of the 
Environment, Air and Radiation 
Management Administration (the 
Department) an application for a Permit 
to Construct to install four natural gas/ 
no. 2 oil fired boilers rated at 16.7 
million BTU/hour at the National 
Archives at College Park (Archives II). 
Ttie plant will be located at 8601 
Adelphi Road, Adelphi, Maryland, 
Prince George’s County.

Copies of the application and other 
supporting documents, Docket #26-93, 
are available for public inspection at the 
following locations during normal 
business hours: Maryland Department of 
the Environment, Air and Radiation 
Management Administration, 2500 
Broening Highway, Baltimore, MD 
21224, or Prince George’s County Public 
Library, Hyattsville Branch, 6530 
Adelphi Road, Hyattsville, MD 20782.

Interested persons may request an 
informational meeting. Requests for an 
informational meeting must be

submitted in writing and must be 
received by the Department no later 
than 10 days from the date of this 
notice. All requests for an informational 
meeting should be directed to the 
attention of Ms. Caryn Coyle, Office of 
the Director, Air and Radiation 
Management Administration, 2500 
Broening Highway, Baltimore, MD 
21224.

Dated: July 20,1993.
James C. Megronigle,
A ssistant A rchivist fo r  M anagement and  
A dm inistration.
[FR Doc. 93-17771 Filed 7-26-93; 8:45 am] 
BILLING CODE 7515-01-M

NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES

Media Arts Advisory Panel; Meeting
Pursuant to section 10(a)(2) of the 

Federal Advisory Committee Act (Public 
Law 92-463), as amended, notice is 
hereby given that meeting of the Media 
Arts Advisory Panel (Media Arts 
Centers/National Services Section) to 
the National Council on the Arts will be 
held on August 24-26,1993 from 9 a.m. 
to 6:30 p.m. on August 24 and 25,1993, 
and from 9 a.m. to 5:30 p.m. on August
26,1993. This meeting will be held in 
room 716, at the Nancy Hanks Center, 
1100 Pennsylvania Avenue, NW., 
Washington, DC 20506.

A portion of this meeting will be open 
to the public from 4:30 p.m. to 5:30 p.m. 
on August 26,1993 for policy 
discussion.

The remaining portions of this 
meeting from 9 a.m. to 6:30 p.m. on 
August 24 and 25,1993, and from 9 a.m. 
to 4:30 p.m. on August 26,1993 are for 
the purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given 
in confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 24,1992, these sessions will 
be closed to the public pursuant to 
subsection (c)(4), (6) and (9)(B) of 
section 552b of title 5, United States 
Code.

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the 
panel’s discussions at the descretion of 
the panel chairman and with the 
approval of the full-time Federal 
employee in attendance.

If you need special accommodations 
due to a disability, please contact the
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Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW.,
Washington. DC 20506,202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the-meeting.

Further information with referenceto 
this meeting can be obtained from Ms. 
Yvonne Sabine,“Committee Management 
Officer, National Endowment for the 
Arts, Washington, DC 20506, or call 
202/682-5439 

Dated: July 21,1993.
Yvonne M. Sabine,
Director, O ffice o f Panel O perations, N ational 
Endowment fo r  the Arts.
(FR'Dgc. 93-17763 “Filed 7-26-93; 8:45 am]
BJLUNQ CODE 7637-01-M

Museum Advisory Panel; Meeting
Pursuant to section 10(a)(2) of the 

Federal Advisory Committee Act (Public 
Law 92-463), as amended, notice is 
hereby given that a meeting of the 
Mnseum Advisory Panel tUtilization of 
Resources Education Section A) to the 
National Council on the Arts will be 
held on August 10-11,1993 from 9 a m. 
to 5:30 p m. This meeting will be held 
in Toom 730, at the Nancy Hanks Center, 
1100 Pennsylvania Avenue, NW„ 
Washington, DC 20506.

A portion of this meeting will be open 
to the public from 9 a.m. to 10 a.m. on 
August 10,1993 for opening remarks 
and policy discussion.

The remaining portions of this 
meeting from 10a.m. to 5:30p.m., on 
August 10,1993, and from 9 a.m. to 5:30 
p.m. on August 11,1993, are for the 
purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given 
in confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 24,1992, these sessions will 
be closed to the public pursuant to 
subsection fc)(4), (6) and (9)(B) of 
section 552b oftitle 6 , United States 
Code.

Any person may observe meetings, or 
portions thereat of advisory panels 
which are open to the public, and may 
be permitted to participate in the 
panel's discussions at the discretion of 
the panel chairman and with die 
approval of the full-time Federal 
employee in attendance.

if  you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment forth« Aits, 1100 
Pennsylvania Avenue, NW^

Washington, DC 20506, 202/682-5532, 
TYY 202/682-5496, at least seven (7) 
days prior to the meeting.

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne Sabine, Committee Management 
Officer, National Endowment for die 
Arts, Washington, DG 20506, orcall 
202/682-5439.

Dated: July 16,1993.
Yvonne M. Sabine,
Director, O ffice o f Panel Operations, N ational 
Endowment fo r  the Arts.
[FR Doc. 93-17762 Filed 7-26-93; 8:45 am]
BILLING CODE 7537-01-M

Museum Advisory Panel; Meeting
Pursuant to section 10(a)(2) of the 

Federal Advisory Committee Act (Public 
Law 92-463), as amended, notice is 
hereby given that a meeting of the 
Museum Advisory Panel (Utilization of 
Resources Presentation and Catalogue 
Section B) to the National Council on 
the Arts will be held on August 17—19, 
1993 from 9 a.m. to 5:30 p.m. This 
meeting will be held in room 714, at the 
Nancy Hanks Center, 1100 Pennsylvania 
Avenue, NWM Washington, DC20506.

A portion of this meeting will be open 
to the public from 9 a.m. to 10 a.ra., on 
August 17,1993 for opening remarks 
and policy discussion.

The remaining portions of this 
meeting from TO a.m. to 5:30 p.m., on 
August 17,1993,and from 9 a.m. to 5:30 
p.m. on August 18—19,1993 are For the 
purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given 
in confidence to die agency grant 
applicants. In accordance with the 
determination of the Chairman of 
November 24,1992, these sessions will 
be closed to the public pursuant to 
subsection (c)(4), (6) and (9) (B) of 
section 552b of tide 5, United States 
Code. •

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the 
panel’s discussions at the discretion of 
the panel chairman and with the 
approval of the foil-time Federal 
employee in attendance.

It you need special accommodations 
due too disability, please contact the 
Office-of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TYY 202/682-5496. at least seven (7) 
days prior to the meeting.

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne Sabine, Committee Management 
Officer, National Endowment for the 
Arts, Washington, DC 20506, orcall 
202/682-5439.

Dated July 16,1993.
Yvonne M. Sabine,
Director, O ffice o f-Panel O perations, National 
Endowment fo r  the Arts.
[FR Doc. 93-17764 Filed 7-26-93; 8:45 am]
BILLING CODE 7S37-01-U

Opera-Musical Theater Advisory Panel; 
Meeting

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Public 
Law 92-463), as amended, notice is 
hereby given that meeting of the Opera- 
Musical Theater Advisory Panel 
(Professional Companies Section A) to 
the National Council on the Arts will be 
held on August 18—20,1993 from 9 a.m. 
to 9 p.m. on August 18, 1993; from 9 
a.m. to 10 p.m. on August 19,1993, and 
from 9 to 5 p.m. on August 20,1993. 
This meeting wITl be held in room M - 
14, at the Nancy Hanks Center, 1400 
Pennsylvania Avenue, NW., 
Washington, DC 20596.

Portions of this meeting will be open 
to the public from 9 a.m. to 9:45 a.m. on 
August 18,1993 for introductions and 
from 9 am . to 10:15 a.m. on August 20, 
1993 for policy discussion.

The remaining portions of this 
meeting from 10 a.m. to 9 p.m. on 
August 18,1993; from 9 a.m. to 10 p.m. 
on August 19,1993, and from 10:30 am. 
to 5 p.m. on August 20,1993 are for the 
purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications foT financial assistance 
under the National Foundation on the 
Arts and die Humanities Act of 1965, es 
amended, including information given 
in confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 24,1992, these sessions will 
be closed to the public pursuant to 
subsection (c)(4), (6) and (9)(B) of 
section 552b of title 5, United States 
Code.

Any person may observe meetings, or 
portions thereof,advisory panels 
which are open to the public, and may 
be permitted to participate in the 
panel's discussions at the discretion of 
the panel chairman and with the 
approval of the foil-time Federal 
employee in attendance.

It you need special accommodations 
due to a disability, please contact the 
Office ©f Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW.,
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Washington, DC 20506,202/682-5532, 
TYY 202/682-5496, at least seven (7) 
days prior to the meeting.

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne Sabine, Committee Management 
Officer, National Endowment for the 
Arts, Washington, DC 20506, or call 
202/682-5439.

Dated: July 21,1993.
Yvonne M. Sabine,
Director, O ffice o f  Panel O perations, N ational 
Endowment fo r  th e Arts.
[FR Doc. 93-17765 Filed 7-26-93; 8:45 am] 
BILLING CODE 7537-01-M

Opera-Musical Theater Advisory Panel
Pursuant to section 10(a)(2) of the 

Federal Advisory Committee Act (Public 
Law 92-463), as amended, notice is 
hereby given that meeting of the Opera- 
Musical Theater Advisory Panel 
(Professional Companies Section B) to 
the National Council on the Arts will be 
held on August 23-24,1993 from 9 a.m. 
to 9 p.m. on August 23,1993; from 9 
a.m. to 10 p.m. on August 24,1993, and 
from 9 a.m. to 5 p .m. on August 25, 
1993. This meeting will be Held in room 
M-14, at the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW.,
Washington, DC 20506.

Portions of this meeting will be open 
to the public from 9 a.m. to 9:45 a.m. on 
August 23,1993 for introductions and 
from 9 a.m. to 10:15 a.m. on August 25, 
1993 for policy discussion.

The remaining portions of this 
meeting from 10 a.m. to 9 p.m. on 
August 23,1993; from 9 a.m. to 10 p.m. 
on August 24,1993, and from 10:30 a.m. 
to 5 p.m. on August 25,1993 are for the 
purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given 
in confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 24,1992, these sessions will 
be closed to the public pursuant to 
subsection (c)(4), (6) and (9)(B) of 
section 552b of title 5, United States 
Code.

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the 
panel’s discussions at the descretion of 
the panel chairman and with the 
approval of the full-time Federal 
employee in attendance.

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies,

National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., \ 
Washington, DC 20506, 202/682-5532, 
TYY 202/682—5496, at least seven (7) 
days prior to the meeting.

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne Sabine, Committee Management 
Officer, National Endowment for the 
Arts, Washington, DC 20506, or call 
202/682-5439.

Dated: July 21,1993.
Yvonne M. Sabine,
O ffice o f  Panel Operations, N ational 
Endowment fo r  the Arts. 
fFR Doc. 93-17766 Filed 7-26-93; 8:45 am) 
BILUNG CODE 7537-01-41

NATIONAL INSTITUTE FOR LITERACY

National Institute for Literacy Advisory 
Board; Meeting

AGENCY: National Institute for Literacy 
Advisory Board, National Institute for 
Literacy.
ACTION: Notice of meeting.

SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the National 
Institute for Literacy Advisory Board 
(Board). This notice also describes the 
function of the Board. Notice of this 
meeting is required under section 
10(a)(2) of the Federal Advisory 
Committee Act. This document is 
intended to notify the general public of 
their opportunity to attend the meeting. 
DATES AND TIME: August 12,1993,10 
a.m. to 5 p.m.; August 13,1993,10 a.m. 
to 1 p.m.
ADDRESSES: National Institute for 
Literacy, 800 Connecticut Avenue, NW., 
suite 200, Washington, DC 20006.
FOR FURTHER INFORMATION CONTACT: 
Thomas R. Hill, Executive Officer, 
National Institute for Literacy, 800 
Connecticut Avenue NW., suite 200, 
Washington, DC 20006. Telephone (202) 
632-1500.
SUPPLEMENTARY INFORMATION: The Board 
is established under section 384 of the 
Adult Education Act, as amended by 
title I of Public Law 102-73, the 
National Literacy Act of 1991. The 
Board consists of ten individuals 
appointed by the President with the 
advice and consent of the Senate. The 
Board is established to advise and make 
recommendations to the Interagency 
Group, composed of the Secretaries of 
Education, Labor, and Health and 
Human Services, which administers the 
National Institute for Literacy (Institute). 
The Interagency Group considers the 
Board’s recommendations in planning

the goals of the Institute and in the 
implementation of any programs to 
achieve the goals of the Institute. 
Specifically, the Board performs the 
following functions: (a) Makes 
recommendations concerning the 
appointment of the Director and the 
staff of the Institute; (b) provides 
independent advice on operation of the 
Institute; and (c) receives reports from 
the Interagency Group and the Director 
of the Institute. In addition, the Institute 
consults with the Board on the award of 
fellowships.

The Board will meet in Washington, 
DC on August 12,1993 from 10 a.m. to 
5 p.m. and on August 13,1993 from 10 
a.m. to 1 p.m. The meeting of the Board 
is open to the public. The agenda 
includes briefings on current and 
upcoming program activities.

Records are kept of all Board 
proceedings and are available for public 
inspection at the National Institute for 
Literacy, 800 Connecticut Avenue, NW., 
suite 200, Washington, DC 20006 from 
8:30 a.m. to 5 p.m.

Dated: July 21.1993.
Lilian S. Dorka,
Acting Interim Director, N jtional Institute fo r  
Literacy.
(FR Doc. 92-17856 Filed 7-26-92; 8:45 am)
BILUNG CODE 5055-01-M

NUCLEAR REGULATORY 
COMMISSION

Workshop on Integrated Safety 
Analysis for Nuclear Fuel Cycle 
Facilities
AGENCY: Nuclear Regulatory 
Commission.
ACTION: Meeting notice.

SUMMARY: The Nuclear Regulatory 
Commission (NRC) will hold a 
workshop to obtain information from 
licensees and license applicants 
relevant to the NRC’s development of a 
guidance document on Integrated Safety 
Analysis of nuclear fuel cycle facilities. 
The workshop is open to the public, and 
all interested parties may attend 

Integrated Safety Analysis (ISA) is a 
systematic examination, whereby a 
production facility and its process 
systems, components, and procedures 
are analyzed for hazards and potential 
accidents, so that adequate protective 
measures may be implemented. The ISA 
will consider all hazards that can affect 
the radiological safety of a facility 
including criticality, chemical, fire, and 
radiation hazards. The proposed 
document will provide guidance to 
licensees and license applicants in 
performing facility safety analyses in a
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manner that will be acceptable to the 
NRC. The NRC staff is especially 
interested in obtaining information on 
safety analysis methods currently being 
used by industry and its current 
capabilities to perform such analyses. 
DATES: August 27,1993, from 8:30 a.m. 
to 5 p.m.
ADDRESSES: U.S. Nuclear Regulatory 
Commission, One White Flint North, 
room 1F7/9,11555 Rockville Pike, 
Rockville, Maryland.
FOR FURTHER INFORMATION CONTACT:
Dr. Amar Datta, Mail Stop 4E4/OWFN, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555. Phone 301—504— 
2536; FAX (301) 504-2474. 
SUPPLEMENTARY INFORMATION: The NRC 
is currently reviewing its regulations on 
Domestic Licensing of Special Nuclear 
Material (10 CFR part 70) and 
supporting guidance. This review is the 
result of the findings and 
recommendations of the agency’s 
Materials Regulatory Review Task Force 
and the Regulatory Impact Survey for 
Fuel Cycle and Materials Licensees. The 
purpose of the task force and the survey 
team was to evaluate the agency’s 
licensing and oversight programs for 
fuel cycle and major materials plants, 
identify weaknesses, and recommend 
improvements. A report on the task 
force’s review and findings is contained 
in NUREG-1324, “Proposed Method for 
Regulating Major Materials Licensees,’’ 
dated February 1992.

One of the recommendations of the 
task force was that the nuclear fuel cycle 
licensee or license applicant be required 
to submit a Safety Analysis Report as 
pdrt of the initial license application or 
license renewal. This report would also 
be required with a license amendment, 
if a facility or a facility’s procedures are 
substantially modified. Another 
recommendation was to require a 
hazards analysis for each system and 
component within each process that 
contains radioactive material, or that 
serves as a barrier to the release of 
radioactive material to an unauthorized 
location, and to review changes against 
this analysis before implementing these 
changes.

An ISA is a systematic review process 
by which a licensee or license applicant 
will analyze its facility and processes 
and will assemble essential information 
for the Safety Analysis Report. In 
performing an ISA, the analyst licensee 
will analyze the plant systems, 
subsystems, processes, and procedures; 
identify hazards and potential accidents 
that may affect radiological safety; 
consider the consequences of accidents; 
and account for controls and barriers 
that prevent such accidents or mitigate

their consequences. The final result will 
be an integrated evaluation of the safety 
of operation of the facility as a whole.
An ISA will thus enable the licensee or 
license applicant to identify safety 
vulnerabilities so appropriate protective 
measures can be developed and will 
provide a basis for judging the safety of 
changes to process operations.

Accordingly, a guidance document is 
being developed, concurrent with the 
development of a revised 10 CFR part 
70, that could be used by fuel cycle 
licensees or license applicants to 
perform an ISA. The document will 
describe alternate methods of 
performing and maintaining^ 
comprehensive and integrated safety 
analysis that would be acceptable to the 
NRC and meet the NRC requirements 
when applying for a license or license 
renewal or, under certain conditions, a 
license amendment.

An outline of the proposed ISA 
guidance document will be presented at 
this workshop, which will provide a 
forum for an exchange of information 
among fuel cycle licensees, license 
applicants, NRC staff, and the NRC 
contractors who are developing this 
document. Other interested parties will 
also have opportunities to participate in 
this information exchange. The meeting 
will focus on learning what safety 
analysis methods are currently being 
used or are planned for use by licensees, 
and their capabilities to perform an ISA.

The workshop will include one 
morning and one afternoon session. The 
morning session will consist of a 
presentation of the document outline 
and presentations by certain fuel cycle 
licensees on their experiences with the 
ISA process. The afternoon session will 
involve a review, discussion, and 
information exchange on the document 
and any other ISA-related topics.

Attendees are requested to notify Dr. 
Amar Datta at 301—504—2536 of their 
planned attendance to ensure adequate 
meeting room space and if any special 
requirements are needed (e.g., for the 
hearing-impaired). Written information 
relevant to the development of the 
Integrated Safety Analysis guidance 
document may also be submitted to Dr. 
Datta, Mail Stop 4E4/OWFN, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555.

Dated at Rockville, Maryland, this 20 day 
of July 1993.

For the Nuclear Regulatory Commission, 
Robert F. Burnett,
Director, Division o f Fuel Cycle Safety and 
Safeguards.
[FR Doc. 93-17827 Filed 7-26-93; 8:45 am]
BILLING CODE 7590-01-M

Advisory Committee on Reactor 
Safeguards; Meeting Agenda

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b), the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on 
August 5-7 ,1993, in Room P-110, 7920 
Norfolk Avenue, Bethesda, Maryland. 
Notice of this meeting was published in 
the Federal Register on June 24,1993.
Thursday, August 5,1993
8:30 a.m .-8:45 a.m .: Opening Remarks 

by ACRS Chairman (Open)—-The 
ACRS Chairman will make opening 
remarks regarding conduct of the 
meeting and comment briefly 
regarding items of current interest. 
During this session, the Commission 
will discuss priorities for preparation 
of ACRS reports.

8:45 a.m .-10:45 a.m .: Proposed  
Resolution o f G eneric Safety Issue 57, 
"Effects o f F ire Protection System  
Actuation on Safety-R elated  
E q u ip m e n ta n d  Lessons Learned 
from  the La Salle F ire PR A (Open)— 
The Committee will review and 
comment on the proposed resolution 
of Generic Safety Issue 57, and the 
Lessons Learned from the La Salle 
Fire PRA. Representatives of the NRC 
staff will participate. Representatives 
of the industry will participate, as 
appropriate.

11:00 a .m .-l 1:30 a.m .: ACRS 
Subcom m ittee Report on the 
A dvanced Boiling W ater R eactor Fire 
Safety Issues (Open)—The Committee 
will hear a report of the 
Subcommittee on Advanced Boiling 
Water Reactors on fire safety issues 
associated with the General Electric 
Advanced Boiling Water Reactor 
design. Representatives of the NRC 
staff will participate, as appropriate. 

11:30 a .m .-l 2:00 N oon: Reconciliation  
o f  ACRS Recom m endations (Open)— 
The Committee will discuss responses 
from the NRC Executive Director for 
Operations to recent ACRS comments 
and recommendations.

1:00 p.m .-2:30 p .m .: Rem aining Policy 
Issues fo r  Passive Plant Designs 
(Open)—The Committee will review 
and comment on the draft 
Commission paper on the remaining 
policy issues related to the passive 
plant designs. Representatives of the 
NRC staff will participate. 
Representatives of the industry will 
participate, as appropriate.

2:30 p.m .-3:30 p .m .: A dvanced Light 
W ater R eactor P olicy Issue on 
Em ergency Planning (Open)—The 
Committee will review and comment 
on n draft Commission paper related
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to emergency planning for Advanced 
Light Water Reactors. Representatives 
of the NRC staff will participate.

3:45 p.m .-4 :00 p .m .: Prioritization o f  
Generic Issues (Open)—The 
Committee will discuss proposed 
assignments for reviewing the priority 
rankings proposed by the NRC staff 
for a group of generic issues.

4:00 p.m .-5 :00 p .m .: M eeting with 
Chairman Selin  (Open)—The 
Committee will hold discussions with 
NRC Chairman Selin on items of 
mutual interest.

5,00 p.m .-6 :00  p .m .: Preparation o f  
ACRS Reports (Open)—The 
Committee will discuss proposed 
ACRS reports regarding items 
considering during this meeting.

Friday, August 6,1993
8:30 a.m .-8:35 a.m .: Opening Rem arks 

by the ACRS Chairm an (Open)—The 
ACRS Chairman will make opening 
remarks regarding conduct of the 
meeting.

8:35 a.m .-10:00 a.m .: P roposed  
Resolution o f  G eneric Issue 143, 
“A vailability o f  C hilled W ater 
Systems an d  Room  Cooling” (Open)— 
The Committee will review and 
comment on the NRC staffs proposed 
resolution of Generic Issues 143. 
Representatives of the NRC staff will 
participate.

10:15 a.m .—l  1:00 a.m .: R eport o f  the 
Planning an d  Procedures 
Subcom m ittee (Open/Closed)—The 
Committee will hear a report of the 
Planning and Procedures 
Subcommittee on matters related to 
the conduct of ACRS business, 
including matters related to the status 
of appointment of new members, and 
organizational and personnel matters 
relating to ACRS staff members. 
Portions of this session may be closed 

to public attendance to discuss matters 
that relate solely to internal personnel 
rules and practices of this advisory 
committee pursuant to 5 U.S.C.
552b(c)(2) and to discuss matters the 
release of which would represent a 
clearly unwarranted invasion of 
personal privacy pursuant to 5 U.S.C. 
552b(c)(6).
U:O0 a jm .-l 1:30 a.m .: ACRS 

Subcom m ittee A ctivities (Open/ 
Closed)—The Committee will hear 
reports and hold discussions 
regarding the status of ACRS 
subcommittee activities, including 
reports from the Subcommittees on 
Thermal Hydraulic Phenomena and 
on Computers in Nuclear Power Plant 
Operations.
Portions of this session may be closed 

to discuss information, deemed

proprietary by the Westinghouse 
Electric Corporation, related to the 
analytical and separate effects programs 
being conducted by Westinghouse in 
support of the AP 600 design 
certification effort, per 5 U.S.C. 
552b(c)(4).
12:30 p.m.-3:00 p.m.: Preparation of 

ACRS Reports (Open)—The 
Committee will discuss proposed 
ACRS reports regarding items 
considered during this meeting.

3:15 p.m.-4."00 p.m .: Future ACRS 
A ctivities (Open)—The Committee 
will discuss topics proposed for 
consideration during future ACRS 
meetings.

4:00 p .m .-5 fi0  pan .: Preparation o f  
ACRS Reports (Open)—The 
Committee will discuss proposed 
ACRS reports regarding items 
considered during this meeting.

5:00 p.m .-6:00 p.m .: M iscellaneous 
(Open)—The Committee will discuss 
miscellaneous matters related to the 
conduct of Committee activities and 
complete discussion of topics that 
were not completed during previous 
meetings as time and availability of 
information permit.

Saturday, August 7,1993
8:30 a.m .-C lose o f  Business: Preparation  

o f  ACRS Reports (Open)—The 
Committee will discuss proposed 
ACRS reports regarding items 
considered during this meeting. 
Procedures for the conduct of and 

participation in ACRS meetings were 
published in the Federal Register on 
October 16,1992 (57 FR 47494). In 
accordance with these procedures, oral 
or written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
open portions of the meeting when a 
transcript is being kept, and questions 
may be asked only by members of the 
Committee, its consultants, and staff. 
Persons desiring to make oral statements 
should notify the ACRS Executive 
Director, Dr. John T. Larkins, as far in 
advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. Use of still, 
motion picture, and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 
determined by the Chairman. 
Information regarding the time to be set 
aside for this purpose may be obtained 
by a prepaid telephone call to the ACRS 
Executive Director prior to the meeting. 
In view of the possibility that the 
schedule for ACRS meetings may be 
adjusted by the Chairman as necessary 
to facilitate the conduct of the meeting.

persons planning to attend should check 
with the ACRS Executive Director if 
such rescheduling would result in major 
inconvenience.

I have determined in accordance with 
subsection 10(d) Public Law 92-463 that 
it is necessary to close portions of this 
meeting noted above to discuss 
Proprietary Information applicable to 
the matters being considered per 5 
U.S.C. 552(c)(4), information that 
involves the internal personnel rules 
and practices of the agency per 5 U.S.C. 
552b(c)(2), and to discuss information 
the release of which would represent a 
clearly unwarranted invasion of 
personal privacy per 5 U.S.C. 552b(c)(6).

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the ACRS Executive Director, Dr. John 
T. Larkins (telephone 301-492-4516), 
between 8 a.m. and 4:30 p.m. est.

Dated: July 21.1993.
John C. Hoyle,
Advisory Committee Management Officer.
[FR Doc. 93-17828 Filed 7-26-93; 8:45 am] 
BILLING CODE 7500-01-M

Draft Regulatory Guide; Issuance, 
Availability

The Nuclear Regulatory Commission 
has issued for public comment a draft of 
a new guide planned for its Regulatory 
Guide Series. This series has been 
developed to describe and make 
available to the public such information 
as methods acceptable to the NRC staff 
for implementing specific parts of the 
Commission’s regulations, techniques 
used by the staff in evaluating specific 
problems or postulated accidents, and 
data needed by the staff in its review of 
applications for permits and licenses.

The draft guide is temporarily 
identified as DG-3009, “Topical 
Guidelines for the Licensing Support 
System," and is intended for Division 3, 
“Fuels and Materials Facilities.” This 
guide is being developed to provide a 
list of topics for which Licensing 
Support System (LSS) participants 
should submit documentary materials 
for entry into the LSS. The LSS is an 
electronic information management 
system designed for the licensing of the 
geologic repository for high-level 
nuclear waste.

This draft guide is being issued to 
involve the public in the early stages of 
the development of a regulatory position 
in this area. It has not received complete
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staff review and does not represent an 
official NRC staff position.

Public comments are being solicited 
on the guide. Comments should be 
accompanied by supporting data.
Written comments may be submitted to 
the Regulatory Publications Branch, 
Division of Freedom of Information and 
Publications Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
Copies of comments received my be 
examined at the NRC Public Document 
room, 2120 L Street NW., Washington, 
DC. Comments will be most helpful if 
received by October 29,' 1993.

Although a time limit is given for 
comment on this draft, comments and 
suggestions in connection with items for 
inclusion in guides currently being 
developed or improvements in all 
published guides are encouraged at any 
time.

Regulatory guides are available for 
inspection at the Commission’s Public 
Document Room, 2120 L Street NW., 
Washington, DC. Requests for single 
copies of draft guides (which may be 
reproduced) or for placement on a 
automatic distribution list for single 
copies of future draft guides in specific 
divisions should be made in writing to 
the U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Distribution and Mail 
Services Section. Telephone requests 
cannot be accommodated. Regulatory 
guides are not copyrighted, and 
Commission approval is not required to 
reproduce them.

Authority: 15 U.S.C. 552(a)).
Dated at Rockville, Maryland, this 30th day 

of June 1993.
For the Nuclear Regulatory Commission. 

Bill M. Morris,
Director, Division o f  Regulatory A pplications, 
O ffice o f N uclear Regulatory R esearch.
[FR Doc. 93-17826 Filed 7-26-93; 8:45 ami
BILLING CODE 7590-01-M

POSTAL SERVICE

Privacy Act of 1974; Computer 
Matching Program; Correction

In notice document 93—12440, 
beginning on page 30207, in the issue of 
Wednesday, May 26,1993, make the 
following correction:

On page 30208, under D. 2., in the 
first column, in the 38th line, 
"3,000,000,000” should read 
"3,000,000”.
Stanley F. Mires,
C hief Counsel, Legislative Division.
(FR Doc. 93-17882 Filed 7-26-93; 8:45 ami 
BILLING COOC 7710-12

PROSPECTIVE PAYMENT 
ASSESSMENT COMMISSION

Request for Proposals
AGENCY: Prospective Payment 
Assessment Commission.
ACTION: Notice.___________

The Prospective Payment Assessment 
Commission (ProPAC) is soliciting 
proposals from qualified organizations 
to provide research support services on 
a variety of issues related to the 
American health care system, Medicare, 
and the prospective payment system 
(PPS) for hospitals. One contract will be 
awarded under a fixed price x 
requirements type contract. The period 
of performance of the basic contract will 
be for one year from the date of award. 
At the option of the government, the 
period of performance may be extended 
for up to two additional one-year 
periods. A complete Request for 
Proposal (RFP) will be available on or 
about Wednesday, August 11,1993. 
Parties interested in receiving the RFP 
must submit a written request to the 
address given below.
Roles and Responsibilities of ProPAC

ProPAC was created in the same 
legislation that enacted Medicare’s 
prospective payment system for hospital 
inpatient care. ProPAC's responsibilities 
include analyzing payment policies for 
all facility services furnished to 
Medicare beneficiaries. Congress also 
has asked ProPAC to examine and 
report on the Medicaid program, and on 
broader issues regarding the 
effectiveness and quality of health care 
delivery in the United States. ProPAC 
writes reports on various aspects of 
health care reform, such as issues 
relating to expanding the PPS system to 
all payers, and on issues pertaining to 
implementing a global budget for health 
care services.
Criteria for Proposals

Applicants are requested to submit 
proposals to provide analytic and , 
background reports in support of 
various ProPAC activities on an as- 
required basis under the direction and 
supervision of a primary Project Officer 
and designated staff of the Commission. 
The following provides a basic outline 
of what should be included in a formal 
proposal:

1. Proposed personnel available to 
work on the contract.

2. Corporate qualifications, including 
documentation that the offeror has 
completed multiple projects of the type 
being proposed.

3. Management plan, including 
descriptions of how Delivery Orders

will be completed on time and within 
the budget and how multiple tasks and 
projects can be successfully 
accomplished simultaneously.

4. Technical approach, describing a 
sample Delivery Order that investigates 
why hospital-based dialysis facilities 
have higher costs than free-standing 
dialysis facilities. The RFP will contain 
a description of this sample Delivery 
Order and the offerer will be required to 
submit a sample workplan that proposes 
an analytic approach, names key staff, 
provides a work-loading chart by task, 
and describes a management plan for 
completing this task on time and within 
budget.

The Contractor will have a broad 
range of skills and knowledge that will 
enable them to conduct analyses useful 
to ProPAC. These include:

Data Collection Capability. The 
Contractor will have experience in 
primary data collection, including case 
studies and small surveys. Primary data 
collection will not constitute major 
commitments of resources. Experience 
in both telephone and written surveys is 
desirable.

Knowledge o f Statistical M ethodology. 
Although many Delivery Orders will not 
require knowledge of statistical methods 
or econometrics, the Contractor will 
have individuals available with some 
knowledge of econometrics, survey 
sampling, and other statistical methods.

A bility to Synthesize and Present 
Data. Many Delivery Orders have 
focused on obtaining and synthesizing 
data to be used in ProPAC analyses or 
reports. The Contractor will have the 
ability to organize information to 
support policy analyses.

M easurement Indicator Construction. 
The Contractor will be able to construct 
and analyze various kinds of indexes 
and compare indexes to measure a 
particular variable, for example, home 
health supply or capital prices.

Knowledge o f Econom ic Theory. 
ProPAC has examined how hospitals 
behave in an economic environment, 
exploring theories of why some 
hospitals do well under PPS and others 
do not. The Contractor should have 
knowledge of the economic theory 
underlying hospital behavior, as well as 
basic economic theory applicable to 
othet providers.

Knowledge o f  the M edicare Program. 
The Contractor will have individuals 
available who are familiar with PPS for 
hospitals, as well as Medicare payment 
methodologies for other facilities.

Accounting Theory and Cost 
A llocation Knowledge. Medicare Cost 
Report and American Hospital 
Association Annual Survey data are 
used extensively by ProPAC. These
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facility-level data have been used to 
predict costs for various facilities and to 
determine why different types of 
facilities that provide similar services, 
such as hospital-based and free-standing 
nursing facilities, have different costs. 
The Contractor will have knowledge of 
cost accounting principles, as well as 
the ability to understand cost report 
data.

M ainframe Data M anipulation 
Capability. The Contractor may be asked 
to manipulate Medicare or other data on 
a mainframe computer. This will not be 
a major part of any Delivery Order.

The stalls and knowledge listed above 
are critical. The Contractor will also 
have individuals available with some 
substantive knowledge of other areas of 
interest to ProPAC. These include, but 
are not limited to, issues relating to 
quality of and access to health care, the 
Medicaid program, managed care, home 
health agencies, and other areas in 
which ProPAC is mandated to do work.
Scope of W ork

Delivery Orders will be issued to the 
Contractor throughout the year. The 
time frame for completing the Delivery 
Orders will be short (i.e., 3 to 6 months). 
In addition, the Contractor often will be 
working on more than one Delivery 
Order simultaneously.

The Contractor shall complete 
Delivery Orders that are issued 
throughout the course of the contract 
within the time specified for each. 
ProPAC shall determine the number and 
duration of Delivery Orders and the typé 
of tasks to be completed. Telephone 
consultations and meetings between the 
Contractor and ProPAC staff may occur 
during the course of the project.

ProPAC anticipates issuing three to 
six Delivery Orders under this contract 
during the base contract period. The 
same number may be issued during each 
of the two optional extension periods. 
Typically, the Delivery Orders will 
combine two or more of the types of 
tasks for a particular research topic. For 
example, a Contractor may be asked to 
design a research protocol and then 
conduct a small-scale survey. 
Alternatively, a literature review could 
be combined with a theoretical 
discussion of a measurement issue.

ProPAC will issue a separate 
statement of work for each Delivery 
Order. The statement of work will 
contain a description of the proposed 
project, as well as methods to 
accomplish the work (e.g. small 
telephone survey, review of the 
literature, etc.), number and 
composition of project tasks, 
assumptions about the level of effort, 
deliverables, and submission dates. The

Contractor will submit a separate bid for 
each Delivery Order. The bid will 
include all persons budgeted to work on 
the Order, by activity (task) to be 
conducted. After negotiations with the 
Contractor on the statement of work, 
methods, the budget, deliverable dates, 
and Contractor staff, ProPAC will issue 
the Delivery Order at a fixed price.

Each Delivery Order will require an 
average of 3.0 to 5.0 person-months to 
complete. The level of effort and skills 
needed will vary depending on the 
specific needs of ProPAC.
Submission of Proposals

Applicants will be given 
approximately 30 days to submit a 
formal proposal.
Review of Proposals

Proposals will be reviewed by a panel 
of at least four (4) individuals.
Reviewers will score applications, 
basing their scoring decisions and 
approval recommendations on the 
criteria established in the RFP. Foremost 
consideration will be given to the 
technical evaluation, however, a 
proposal must be fairly and reasonably 
priced to win the award.
General Information

Number and Size o f Project

One contract will be awarded in ' 
response to this RFP. The period of 
performance of the basic contract will 
be for one year from the date of award.
At the option of the government, the 
period of performance may be extended 
for up to two additional one-year 
periods. \
Authority

The Commission’s authority for 
issuing this RFP is based on section 
1886(e)(6)(c)(iii) of the Social Security 
Act.
Subm ission A ddress

For a copy of this RFP, all interested 
sources must submit a written request to 
the following address: Prospective 
Payment Assessment Commission, 300 
7th Street, SW„ suite 301B, Washington, 
DC 20024, ATTN: Mrs. Jeannette A. 
Younes.
Obligation

This notice in no way commits 
ProPAC to obligate funds to any offeror.

Dated: July 21,1993.
Donald A. Young,
Executive Director.
(FR Doc. 93-17891 Filed 7-26-93; 8:45 ami 
BILLING CODE 6620-8 W-M

SECURITIES AND EXCHANGE 
COMMISSION
[Release No. 34-32664; File No. SR-Amex- 
93-22]

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Temporary Accelerated Approval To 
Propose Rule Change by American 
Stock Exchange, Inc. Relating to an 
Extension of a Pilot Program Which 
Permits Specialists To Grant Stops in 
a Minimum Fractional Change Market
July 21,1993.

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”),» and Rule 19b—4 thereunder,* 
notice is hereby given that on June 22, 
1993, the American Stock Exchange, 
Inc. (“Amex” or “Exchange”) filed with 
the Securities and Exchange 
Commission (“Commission” or "SEC”) 
the proposed rule change as described 
in Items I and II below, which Items 
have been prepared by the self- 
regulatory organization. On June 28, 
1993, the Amex submitted Amendment 
No. 1 to the proposed rule change in 
order to correct a typographical error. 3 
On July 15,1993, the Amex submitted 
Amendment No. 2 to the proposed rule 
change in order to clarify the duration 
of this pilot extension.<
I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change

The Exchange proposes to extend 
until March 21,1994 a pilot program 
which amended Amex Rule 109 to 
permit a specialist, upon request, to 
grant stops in a minimum fractional 
change market.» The text of the

115 U.S.C. 78s(b)(l) (1988).
* 17 CFR 240.19b—4 (1991).
* See  letter from Claudia Crowley, Special 

Counsel, Legal k  Regulatory Policy Division, Amex, 
to Beth Stekler, Attorney, Division of Market 
Regulation. SEC, dated June 2 4 ,1993  ("Amendment 
No. 1”).

4 See  letter from Claudia Crowley, Special 
Counsel, Legal k  Regulatory Policy Division, Amex, 
to Beth Stekler, Attorney, Division of Market 
Regulation, “SEC, dated July 14 ,1993  ("Amendment 
No. 2").

5 The Amex received approval to amend Rule 
109, on a pilot basis, in Securities Exchange Act 
Release No. 30603 (April 17 ,1992), 57 FR 15340 
(April 27 ,1992) (File No. SR-Am ex-91-05) (“1992 
Approval Order"). The Commission subsequently 
extended the Amex’s pilot program in Securities 
Exchange Act Release No. 32185 (April 21 ,1993),
58 FR 25681 (April 27 ,1993) (File No. SR-Amex- 
93—10) (“April 1993 Approval Order"). Commission 
approval of these amendments to Rule 109 expired 
on July 20 ,1993 . the Amex originally requested that 
this pilot program be extended for an additional 
nine months. However, at the Commission’s 
request, the Amex has agreed to extend the pilot 
until March 2 1 ,1994 , the date on which similar 
pilots for other exchange markets will expire. See

Continued
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proposed rule change is available erf the 
Office of the Secretary, Amex, and at the 
Commission,
H. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basra for, ffie Proposed Rule 
Change

In its filing with the Commissi on, die 
self-regulatory (organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in item HI below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections A, B, and C below, of the most 
significant aspects o f such statements.
A. Self-Regulatory Organization’s 
Statem ent o f  the P urpose of,, an d  
Statutory B asis fo r , the P roposed Rule 
Change
I. Purpose

On April 21» 1993, the Commission 
extended its pilot approval of 
amendments to Exchange Rule 109 for 
a three month period, expiring on July 
20v 1993.6 The amendments permit a 
specialist, upon request and provided 
there is an order imbalance, to grant a 
stop7 in a minimum fractional change 
market* for any order of 2,000* shares or 
less, up to a total of 5,009 shares for all 
stopped orders, without obtaining prior 
Floor Official approval. A Floor Official, 
however» must authorize a greater order 
size or aggregate share threshold.

During the course of the pilot 
program, the Exchange has closely 
monitored compliance with the rule’s 
requirements; analyzed the impact on 
orders on the specialist’s  book resulting 
from the execution of stopped orders at 
a price that is better than the stop price; 
and reviewed market depth in a stock 
when a stop is granted in a minimum 
fractional change market. The Exchange 
believes foot die amendments to Rule 
109 have provided a benefit to investors 
by providing, an opportunity for price 
improvement, while increasing market 
depth and continuity without adversely 
affecting orders on the specialist’s book. 
The Exchange's findings in this regard

Amendment No. 2, supra, note 4. The Exchange 
seeks accelerated approval of the proposed rule 
change in order to allow the pilot program to 
continue without interruption.

•See April 1S93 Approval Order, supra, nets 5. 
f When a specialist agrees to a floor broker's 

request to "stop" an order, (he specialist is 
obligated to execute the order at the best bid or 
offer, or better if obtainable. See Am rot Rule 109(a).

• Amex Rtdn 127 sets forth the minimum 
fractional changes for securities traded on the 
Exchange.

have been forwarded to the Commission 
under separate cover,*

The Exchange is therefore proposing 
to extend the pick program until March 
2 1 ,1994,i* in order to provide an 
opportunity for the Exchange and the 
Commission to further study and 
monitor die effects of the pilot program,
2. Statutory Basis

The proposed rule change is 
consistent with Section 6(bJ of the Act 
in general and furthers the objectives of 
Section 6(b)ff5j in particular in that it is 
designed to promote just and equitable 
principles of trade* to remove 
impediments to and perfect the 
mechanism of a free and open market 
and, hi general, to protect investors and 
the public interest. The Exchange 
believes that the proposed amendments 
to Rule 109 are consistent with these 
objectives in that they are designed to 
allow stops, fa minimum fractional 
change markets, under limited 
circumstances that provide for the 
possibility of price improvement to 
customers whose orders are granted 
stops.
B, Self-Regulatory Organization’s  
Statem ent on Burden cm Competition)

The proposed rule change will impose 
no burden on competition.
C. Self-Regulatory Organization’s 
Statem ent on  Comments on  th e  
P roposed Rule Change R eceived From  
M embers, Participants o r  O thers

No written comments were solicited 
or received with respect to the proposed 
rule change.
HI. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NWU 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change mat rare filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the

• See  letters from Claudia Crowley, Special 
Counsel, Legal ft- Regulatory Policy Division, Amex, 
to Diana LutarHopson, Branch Chief. Division o l 
Market Regulation, SEC, dated June 2 2 .1993  and 
June 28 ,1993  (“June monitoring report”)! See also 
letter from Claudia Crowley, Special Counsel, Legal 
ft Regulatory Policy Division, Amex, to Diana Lukar 
Hopson. Branch Chief, Division of Marker 
Regulation, SEC, dated March TT„ 1993 (March 
monitoring report”). 

to See  Amendment No. 2, supra, note 4.

Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office o f the Amex. All submissions 
should* refer to File No. SR-Am ex-93-22 
and should be submitted by August 17, 
1993.
IV. Commission’s  Findings and Order 
Granting Accelerated Approved of 
Proposed Rule Change

The Commission finds that foe 
proposed rule change is consistent with 
the requirements of the Act and die 
rules and regulations thereunder 
applicable to a national securities 
exchange and, in particular, with 
section 6(b)(5)11 and section 11(b)12 of 
the Act. The Commission believes that 
the amendments to Rule 109 should 
further the objectives of section 6(b)(5) 
and section 11(b) through pilot program 
procedures designed to allow stops, In 
minimum fractional change markets, 
under blurted circumstances dial 
provide for the possibility of price 
improvement to customers whose orders 
are granted stops.*3

In its orders approving the pilot 
procedures,14 the Commission asked the 
Amex to study the effects of stopping 
stock in a minimum fractional change 
market. Specifically» the Commission 
requested information cm: (1) The 
percentage of stopped orders executed 
at the stop price, versus the percentage 
of such orders receiving a better price;
(2) whether limit orders on the 
specialist’s  book were being bypassed 
due to the execution of stopped orders 
at a better price (and, to this end, the 
Commission requested that the Amex 
conduct a one-day review of all book 
orders in tire five stocks raced wing the 
greatest number of stopsh (3) market 
depth, including a comparison of the 
size of stopped orders to the size of the 
opposite side of the quote and to any 
quote size imbalance, and including an 
analysis of die ratio of the size of die hid 
to the size of the offer, and (4) specialist

1115 U.S.C. 78f (1988).
**15 U.S.C. 78k (1988). 
is For a description of .Amex procedures for 

stopping stock in minimum fractional change 
markets, and of the Commission’*  rationale for 
approving those procedures on a  pflof basis, see 
1992 Approval Order, supra, ante 5. T h e  discussion 
in the aforementioned order is incorporated by 
reference into this order, 

n  See supra, note 5.
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compliance with the pilot program’s 
procedures.

On March 12,1993, and on June 28 
and July 1,1993, the Exchange 
submitted to the Commission 
monitoring reports regarding the 
amendments to Rule 109.™ The 
Commission believes that, although 
these monitoring reports provide certain 
useful information concerning the 
operation of the pilot program, the 
Amex must provide further data before 
the Commission can fairly and 
comprehensively evaluate the Amex’s 
use of the pilot procedures. To allow 
such additional information to be 
gathered and reviewed, without 
compromising the benefit that investors 
might receive under Rule 109, the 
Commission believes that it is 
reasonable to extend the pilot program 
until March 21,1994. During this 
extension, the Commission expects the 
Amex to respond fully to the concerns 
set forth below.

First, the June monitoring report 
indicates that 58% of orders stopped in 
minimum fractional change markets 
received price improvement. The 
Commission, therefore, believes that the 
pilot procedures provide a benefit to 
investors by offering the possibility of 
price improvement to customers whose 
orders are granted stops in minimum 
fractional change markets. According to 
the latest Amex report, moreover, 95% 
of stopped orders were for 2,000 shares 
or less. In this respect, the amendments 
to Rule 109 should mainly afreet small 
public customer orders, which the 
Commission envisioned could most 
benefit from professional handling by 
the specialist.

During the pilot extension, the 
Commission requests that the Amex 
continue to monitor the percentage of 
stopped orders executed at the stop 
price, as compared to the percentage of 
such orders receiving a better price. To 
determine who receives the benefit of 
price improvement, the Amex should 
also calculate, for the same sample of 
orders the percentage of stopped orders 
which are for 2,000 shares of le s s .™

Second, the Amex preliminarily 
believes that, with respect to a 
significant majority of stops granted 
under these amendments to Rule 109, 
customer limit orders existing on the 
specialist’s book were not 
disadvantaged. 17 This conclusion is

15 See supra, note 9.
18 The Commission believes that an effective 

compliance program should include continuous 
surveillance of how often stopped orders fall within 
the pilot’s size parameters.

17 When stock is stopped, book orders on the 
opposite side of the market that are entitled to 
^m ediate execution lose their priority. If the

based primarily on the Exchange’s one- 
day review of a sample of those limit 
orders against which orders receiving 
price improvement were stopped. As 
part of this review, the Amex 
determined, for each stopped order in 
the sample, how often an equivalent 
volume (j.e., the same number of shares 
as the stopped order) on the opposite 
side of the market was executed by the 
close of the day’s trading.™ Although 
the Amex’s results suggest that a few 
limit orders, potentially, were 
disadvantaged, these results are not 
conclusive because they are based 
primarily on a one-day review of the 
pilot program’s impact on the limit 
order book.™

The Commission historically has been 
concerned that book orders may get 
bypassed when stock is d r o p p e d . 20 To 
ensure that Rule 109 does not harm 
public customers with orders on the 
specialist’s book, the Amex should 
provide detailed facts supporting its 
conclusions about the impact of its pilot 
procedures. The Commission therefore 
requests that the Amex conduct a more 
thorough review of this issue. At a 
minimum, the Amex should be able to 
determine, for every order stopped, how 
often an equivalent volume on the 
opposite side of the market is executed

stopped order then receives an improved price, 
limit orders at the stop price are bypassed and, if 
the market turns away from that limit, may never 
be executed.

As for book orders on the same side of the market 
as the stopped stock, the Commission believes that 
Rule 109’s requirements make it unlikely that these 
limit orders would not be executed. Under the 
Amex’s pilot program, an order can be stopped if 
and only if a substantial imbalance exists on the 
opposite side of the market. See infra, text 
accompanying notes 27-33. Given that mandatory 
requirement, the stock would probably trade away 
from the large imbalance, resulting in execution of 
orders on the book.

»Although the Exchange could not make this 
determination for stocks generally, see infra note 
19, it could do so as part of its one-day review of 
the five stocks receiving the greatest number of 
stops. Based on that manual review, the Amex 
found that, for 84.6%  of stopped orders (including 
those that did not receive price improvement), an 
equivalent volume on the opposite side of the 
market was executed by the close of the day’s 
trading.

» I n  the past, the Amex has stated that it does 
not have the electronic display book technology 
necessary to determine the final disposition of limit 
orders. Telephone conversation between William 
Iommi, Executive Director, Trading Analysis 
Division, Amex, and Beth Steckler, Attorney, 
Division of Market Regulation, on April 6 ,1 993 . 
While use of such a display book on the Amex 
Floor began on April 28 ,1993 , see Securities 
Exchange Act Release No. 32140 (April 14 ,1993),
58 FR 21327 (April 20 ,1993) (File No. SR-A m ex- 
92-46), the necessary technology has not yet been 
implemented Floor-wide.

20 See, e.g„ SEC, Report of the Special Study of 
the Securities Markets of the Securities and 
Exchange Commission, H.R. Doc. No. 9 5 ,88th 
Cong.. 1st Sess. PL 2 (1963).

by the close of the day’s trading.21 In the 
alternative, the Amex may provide the 
same data in aggregate f o r m .22  Finally, 
the Amex should conduct another one- 
day review of all book orders in the ten 
stocks receiving the greatest number of 
stops, and should submit to the 
Commission both raw trade data for,23 
and a description of the final 
disposition o f ,24 each such order.

In terms of market depth, the Amex’s 
June monitoring report suggests that 
stock tends to be stopped in minimum 
fractional change markets where there is 
a significant disparity between the 
number of shares bid for and the 
number of shares offered.25 The Amex’s 
latest report also suggests that, given the 
depth of the opposite side of the market, 
orders affected by the Rule 109 pilot 
tend to be relatively s m a l l .2 6  The Amex 
repeatedly has stated, both to the

21 The Amex has stated that its electronic book, 
see supra  note 19, will be gradually phased in 
Floor-wide over the next year. Telephone 
conversation between Claudia Crowley, Special 
Counsel, Legal & Regulatory Policy Division, Amex, 
and Beth Stekler, Attorney, Division of Market 
Regulation, on July 15 ,1993 . As the phase-in of the 
electronic book continues, the Amex should 
provide the Commission with complete information 
(i.e., not just a one-day review) for all stocks in 
which it has the capability to monitor the final 
disposition of limit orders, even if it has not yet 
completed Floor-wide implementation of the 
electronic book.

“ Under this alternative, the Amex would first 
calculate the total number of shares of limit orders 
against which stock is stopped. The Amex would 
then determine, out of that total (rather than on an 
order-by-order basis), how many of those shares are 
executed by the close of the day’s trading. In 
contrast to the Amex’s current method, which 
shows the percentage of stopped orders for which 
an equivalent volume of limit orders is executed, 
this alternative method would show the percentage 
of shares on the opposite side of the specialist’s 
book that ultimately receive an execution.

23 In this regard, the Commission requests that the 
Amex submit the documentation the Amex is 
relying upon to support its conclusions about the 
final disposition of these limit book orders. See 
infra, note 24.

24 As explained in supra  notes 21 -22  and 
accompanying text

23 There is a direct relationship between such a 
quote size imbalance and the likelihood of price 
improvement. A large imbalance on one side of the 
market suggests that subsequent transactions will 
take place on the other side. In those circumstances, 
it could be appropriate to grant a stop, since the 
delay might allow the specialist to execute the order 
at a better price for the customer.

“ A relatively large order might begin to 
counteract the pressure the imbalance on the 
opposite side of the market is putting on the stock’s 
price. Accordingly, it might not be as appropriate 
to stop such an order.
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Commission 27 and to its members,28 
that specialists can only stop stock in a 
minimum fractional change market 
when (1) an imbalance exists on the 
opposite side of the market and CZ) such 
imbalance is o f sufficient size to suggest 
the likelihood of price improvement.2* 
As noted above, tne (fata in the June 
monitoring report is not inconsistent 
with that standard. Nevertheless, it is 
not clear that Amex specialists are 
taking into consideration both the 
absolute,30 mid the relative;31 size of the 
imbalance before stopping the stock.

The Commission, therefore, 
emphasizes that Rule 109 can only be 
implemented when it is clear that the 
imbalance on the opposite side of the 
market from the order being stopped is 
of sufficient size to suggest the 
likelihood of price improvement. No 
other market condition (no matter how 
great the likelihood of price 
improvement) justifies a specialist’s 
stopping stock in a minimum fractional 
change market. In summary, the 
Commission believes that the 
requirement of a sufficient market 
imbalance is the most critical aspect of 
the pilot program.33 Strict adherence to 
this standard is necessary to ensure that 
stops are only granted, in a minimum 
fractional change market, when the 
benefit O'e-* price improvement) to 
orders being stopped far exceeds the 
potential of harm to orders on the 
specialist’s book.33

To evaluate how this standard is 
being applied in practice; the 
Commission requests that the Amex 
conduct another comprehensive 
quantitative analysis of market depth.« 
In its next monitoring report, the Amex 
should compare the size of the stopped

z^See letter from Claire P. McGrath, Senior 
Counsel. Legal ft Regulatory Policy Division,, Amex, 
to Mary KeveTT, Branch Chief, Division of Market 
Regulation, SEC, dated January If, 1992 
(Amendment No. T to File No. SK-Amex-9T-05). 
Amendment No. 1 formally incorporated the 
requirement But the indicia of market depth 
discussed below must, without exception» be 
satisfied before a specialist is permitted to stop 
stock in a minimum fractional change market.

2« See Amex Information Circular Nos. 92—74. 
(April 24 ,1992) and 93-333  (April 7 .1993).

2b For further discussion o f  the relationship 
between quote size imbalance and the likelihood o f  
price improvement, see supra note 25. 

so See infra, note 35 and accompanying text 
21 See infra, note 37 and accompanying text.
>2 Recently, hi approving a comparable proposal 

by the NerwYark Stack Exchange, foe Commission 
placed similar emphasis on' foe critical nature of foe 
sufficient size’ standard. See Securities Exchange 
Act Release No. 32031 (March. 2 2 .1 9 9 3 ). 58 FR 
16563 (March 2 9 .1 9 9 3 ) (File N o.SR -N YSE-93-18). 

2s See supra, text accompanying notes 17-24.
3« The Commission believes that an effecti ve 

compliance program should include surveillance of 
the indicia of market depth' discussed bn tow, see 
infra  text accompanying note* 35—3«, ter every 
stopped carder.

order to the size of the opposite side of 
the quote and to any quote size 
imbalance.33 The Amex should break 
individual orders down as follows:
2.000 shares or less;: 2,001 to 5,000 
shares; 54301 to 104)00 shares; and over
10.000 shares. The Amex should 
provide the requested information in the 
form of an average for all buy orders 
stopped, and then for all sell orders 
stopped, in each of the above size 
ranges. Furthermore, when a Floor 
Official approves a stop that causes the 
total number of stopped shares to 
exceed 5,000 shares,, the Amex should 
provide die Commission with 
information comparing the aggregate 
size of all orders stopped to the size of 
the apposite side of the quote and to any 
quote size imbalance.3* The Amex 
should provide the requested 
information in the farm of an average for 
multiple buy orders, and then for 
multiple sell orders, which require such 
Floor Official approval. Finally, the 
Amex should calculate, as of die time a 
stop is granted , the ratio of die size of 
the bid to the size of the offer.37 The 
Amex should provide the requested 
information in the form of an average for 
all buy orders stopped, and then for all 
sell orders stopped, in each of the 
aforementioned order size ranges.3*

Finally, the Amex report describes its 
efforts regarding compliance with the 
pilot procedures. To alleviate confusion1 
about how to evidence Floor Official 
approval (which, as noted above, a 
specialist must obtain to stop any order 
for more than 2,000 shares, car a total of 
more than 54)09 shares for all stopped 
orders), the Exchange is in the process 
of developing new manual and 
automated reports, which will serve as 
a written audit trad for surveillance 
purposes. As a result, die Commission 
believes that the Amex now has 
sufficient means to determine whether a 
specialist complied with the 
amendments’ order size and aggregate 
share thresholds and, if not, whether 
Floor Official approval was obtained for 
larger parameters. The Commission also

33 Every time a specialist stops an order to bay. 
the size of that stopped order snould be compared 
(1) to the size of foe offer sideof the quote and (2) 
to the quote size imbalance, i.e„ the difference 
between foe size of the offar and foe size of the bid.

Every fine a specialist stops an cider to sell, the 
size of that stopped order should be compared ( l) 
to the sizeof foe bid side of the quote and |2)'to 
foe quote size imbalance, i.e., the difference 
between foe size of foe bid and foe size of the offer.

33 As explained in supra note 35.
s7 Every time a specialist steps an order to buy, 

the Aramc should calculate the size of foe bid as a 
percentage of the size of foe offer.

Every time a specialist stops an order to sell, foe 
Amex should calculate the size of the offer a? s  
percentage of the size of foe bid.

3a Sea supra, text accompanying note 35.

notes the Amex’s on-going effort to keep 
its specialists properly informed about 
the pilot program’s requirements. In this 
context, the Amex has distributed 
Information Circulars 3*  sad held 
continuing; educational sessions on the 
pilot program and its requirements for 
stopping stock In minimum fractional 
change markets.

During the pilot extension, the 
Commission requests that die Amex 
continue to monitor closely specialist 
compliance with Rule 109’s procedures. 
As. before; the Amex should determine 
how often orders requiring Floor 
Official approval to be stopped do not 
receive such approval. In so doing, the 
Amex should distinguish between 
instances where the specialist did not 
ask for permission and those where it 
was denied (and, if so» on what 
grounds). The Amex should gather and 
report information about the frequency 
of any non-compliance with the pilot 
program procedures (especially the 
requirement of a sufficient market 
imbalance, as discussed above),«» and 
the market conditions prevailing at the 
time of each instance thereof. The 
Commission also requests dial the Amex 
report on the action taken by the 
Exchange in response to each instance 
of specialist non-compliance with1 the 
pilot procedures.

The Commission requests that the 
Amex report its findings on these 
matters by December 15 ,1993. In 
addition, the Amex should submit an 
interim report describing its preliminary 
findings on compliance with the pilot 
program procedures (including 
compliance with the requirement that a 
specialist obtain Floor Official approval 
to exceed Rule 109’» size parameters) by 
October 15,1993. Finally, if the 
Exchange determines to request either 
permanent approval or an extension of 
the pilot program beyond March 2.1, 
1994, the Commission requests that the 
Amex also submit a proposed rule 
change by December 15,1993»

The Commission finds good cause for 
approving, the proposed rule change 
prior to the thirtieth day after die date 
of publication of the notice of filing 
thereof. This will permit the pilot 
program to continue on an 
uninterrupted basis. In addition, die 
procedures the Exchange proposes to 
continue using are the identical 
procedures that were published in the 
Federal Register for the full comment 
period and were approved by the 
Commission.41

3® See super, net» 28.
♦“ See supra, text accompanying notes 27-33.
♦i No comments wore received in connection with 

the proposed rule change which implemented these
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IT IS THEREFORE ORDERING, 
pursuant to section 19(b)(2)«* that the 
proposed rule change (SR-Amex-93-22) 
is hereby approved until March 21,
1994.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.4*
Margaret H. McFarland,
Deputy Secretary.
1FR Doc. 93-17846 Filed 7-26-93; 8:45 ami 
BILLING CODE M 10-01-M

[Rel. No. IO-19579; 812-7988]

SunAmerica Capital Appreciation 
Fund, Inc., et al.; Application for 
Exemption

July 21,1993.
AGENCY: Securities and Exchange 
Commission ("SEC” or “Commission”). 
ACTION: Notice of application for 
exemption under the Investment 
Company Act'of 1940 (the “Act”).

APPLICANTS: SunAmerica Capital 
Appreciation Fund, Inc.; SunAmerica 
Cash Fund; SunAmerica Equity 
Portfolios; SunAmerica Fund Group; 
SunAmerica. Income Portfolios; 
SunAmerica Money Market Securities, 
Inc.; SunAmerica Multi-Asset Portfolios, 
Inc.; SunAmerica Tax Fuse Portfolios; 
Home Investors Government Guaranteed 
Income Fund, Inc.; SunAmerica Asset 
Management Corp. (“SAAMCo”); 
Wellington Management Company 
("Wellington”) (SAAMCo and 
Wellington are referred to collectively as 
the “Adviser”); and SunAmerica Capital 
Services, Inc. (“SACS” or the 
"Distributor”).
RELEVANT ACT SECTIONS: Exemption 
requested pursuant to section 6(c) of the 
Act from sections 2(a)(32), 2(a)(35),
18(1). 18(g), 18(i), 22(c), and 22(d) of the 
Act and rule 22c—1 thereunder.
SUMMARY OF APPLICATION: Applicants 
seek an order that would permit them to 
(a) issue multiple classes of shares 
representing interests in the same 
portfolio of securities and (b) assess and, 
under certain circumstances, waive a 
contingent deferred sales load on certain 
redemptions of shares.
FILING DATE: The application was filed 
on July 17,1992, and amended on 
December 22,1992, May 18,1993, and 
July 16,1993.
HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the SEC orders a hearing.

Procedures. See 1992 Approval Order, supra, note

4215 U.S.C. 78s(b)(2) (1988).
4317 CFR 200.30-3(a)(l 2) (1991).

Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
Copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
August 16,1993, and should be 
accompanied by proof of service on 
applicants, in the form of an affìdavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary.
ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicants (except Wellington), 733 
Third Avenue, 3rd Floor, New York, 
New York 10017. Wellington, 75 State 
Street, Boston, Massachusetts 02109.
FOR FURTHER INFORMATION CONTACT: 
Elaine M. Boggs, Staff Attorney, at (202) 
272—3026, or Barry D. Miller, Senior 
Special Counsel, at (202) 272-3030 
(Division of Investment Management, 
Office of Investment Company 
Regulation).
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch.
Applicants’ Representations

1. Each of the SunAmerica funds is an 
open-end management investment 
company registered under the Act. 
SAAMCo, an indirect wholly-owned 
subsidiary of SunAmerica, Inc.
(formerly, Broad, Inc.), serves as sponsor 
and investment adviser or manager to 
all of the SunAmerica Funds. SACS, 
also an indirectly wholly-owned 
subsidiary of SunAmerica, Inc., serves 
as the distributor for each of the 
SunAmerica Funds. Wellington, a 
registered investment adviser, serves as 
sub-adviser to certain of the 
SunAmerica Funds.

2. Applicants request that relief be 
extended to any other registered 
investment company, or separate 
investment series thereof, which in the 
future is advised by SAAMCo, or an 
affiliate thereof, or whose shares are 
distributed by SACS, or an affiliate 
thereof, and which is a member of the 
SunAmerica "group of investment 
companies” as defined in rule 11a- 
3(a)(5) under the Act (collectively with 
the applicant funds, the “SunAmerica 
Funds” or the ' ‘Funds”).

3. The distribution structure of the 
SunAmerica Funds now varies from 
Fund to Fund; however, the existing 
distribution arrangements fall into three

general categories. Shares of certain of 
the SunAmerica Funds currently are 
offered to investors at their respective 
net asset values plus the applicable 
front-end sales load and are subject to 
a distribution fee under a plan adopted 
pursuant to rule 12b-l under the Act. 
Shares of certain other SunAmerica 
Funds currently are offered to investors 
subject to a contingent deferred sales 
charge (“CDSC”) and a rule 12b-l fee. 
Shares of two SunAmerica Funds 
currently are offered at net asset value 
without the imposition of a front-end 
sales load or CDSC, but are subject to a 
rule 12 b—1 fee.
A. The M ultiple Distribution System

1. Applicants propose to establish a 
multiple distribution system (the 
“Multiple Distribution System”) that 
would allow each of the Funds to offer 
investors the option of purchasing one 
or more of the following classes of 
shares: (a) Class A shares with a front- 
end sales load of up to 5.75% of the 
public offering price, a rule 12b-l fee of 
up to .35% of the average annual net 
assets of such shares, and a CDSC on 
purchases of $1 million or more for 
which the front-end sales load was 
waived; (b) class B shares with a CDSC 
of up to 6.00% over a period of up to 
six years, a rule 12b-l fee of up to 1% 
of the average annual net assets of such 
shares; (c) class C shares with a CDSC 
of 1% in the first year following 
purchase, a rule 12b-l fee of up to 1% 
of the average annual net assets of such 
shares; and/or (d) one or more 
additional classes of shares, the terms of 
which may differ from the classes of 
shares described above. The distribution 
structure for all classes of shares will 
comply with applicable National 
Association of Securities Dealers 
(“NASD”) regulations relating to “asset- 
based” sales charges.

2. It is anticipated that class B shares 
will be offered in conjunction with class 
A shares. Further, to the extent class C 
shares are offered by a Fund, such 
shares will generally be offered in 
conjunction with class A shares or class 
A and class B shares. It is not 
anticipated that class C shares would be 
offered solely in conjunction with class 
B shares. Applicants intend to offer 
class A and B shares subject to a 
minimum initial investment of $500, 
while class C shares will be subject to
a minimum initial investment of 
$100,000. Future classes may be subject 
to the same or different minimum initial 
investment amounts.

3. The Multiple Distribution System 
will be implemented by having each of 
the SunAmerica Funds create one or 
more additional classes of shares
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(depending on the total number of 
classes to be offered by each 
SunAmerica Fund) so that each Fund 
may offer two or more classes of shares. 
Each class of shares will represent 
interests in the same portfolio of 
investments of a Fund and, with certain 
specific exceptions, be identical in all 
respects. The only differences among 
the three classes of the same Fund 
described above and any future 
additional classes will relate solely to:
(a) The impact of the respective rule 
12b-l plan payments made by each 
class of shares of a Fund, and any class 
expenses that may be imposed upon a 
particular class of shares ("Class 
Expense®”), as set forth in condition 1 
below; (b) voting rights on matters 
pertaining to rule 12b-l plans, except as 
provided in condition 15 set forth 
below; (c) the different exchange 
privileges of the various classes of 
shares; (d) a class may have a 
conversion feature; (e) the designation 
of each class of shares of a Fund; and
(f) the applicable investment minimum 
with respect to each class. Shares of 
different classes may be sold under 
different sales arrangements, i.e., with 
different load structures and rule 12b—
1 fees.

4. All expenses incurred by a Fund 
would be borne on a pro rata basis by 
each outstanding share of each class of 
shares, based on the relative net asset 
value of each class; except that each 
class’s net asset value and expenses will 
reflect the rule 12b-l plan payments 
and other Class Expenses attributable to 
the class A, class B, and class C shares.

5. If a Fund offers both class A and 
class B shares, class B shares will have 
a conversion feature providing for 
automatic conversion to class A shares. 
On the first business day of the month 
following the seventh anniversary of the 
issuance of class B shares, or other 
applicable anniversary, the class B 
shares (except those purchased through 
the reinvestment of dividends and other 
distributions) will automatically convert 
to class A shares of such Fund at the 
relative net asset values of each of the 
classes. All shares in a shareholder’s 
Fund account that were purchased 
through the reinvestment of dividends 
and other distributions paid in respect 
of class B shares will be considered to 
be held in a separate sub-account. Each 
time any class B shares in the 
shareholder’s Fund account (other than 
those in the sub-account) convert to 
class A, a pro rata portion of the class
B shares then held in the sub-account 
also will convert to class A based on the 
ratio that the shareholder’s class B 
shares converting to class A shares bears 
to the shareholder’s total class B shares

not acquired through dividends and 
distributions. Class B shares will be 
deemed to include Fund shares 
purchased prior to the implementation 
of the Multiple Distribution System that 
were subject to a CDSC. For purposes of 
calculating the period required for- 
conversion to class A shares, such V 
previously purchased shares will be 
deemed to have been acquired as if the 
new CDSC schedule were in effect on 
the date such shares originally were 
purchased.

6. The actual terms of a conversion 
feature would be determined on a class 
by class basis. Any class of shares with 
a conversion feature will convert into 
another class of shares on the basis of 
the relative net asset values of the two 
classes, without the imposition of any 
sales load, fee, or other charge. After a 
conversion, the converted shares will be 
subject to an asset-based sales charge 
and/or service fee (as those terms are 
defined in article III, section 26 of the 
NASD rules of fair practice), if any, that 
in the aggregate are lower than the asset- 
based sales charge and service fee to 
which they were subject to prior to the 
conversion. Any conversion feature will 
be subject to the availability of a ruling 
of the Internal Revenue Service or an 
opinion of counsel, as may be 
appropriate, that the conversion of 
shares does not constitute a taxable 
event under federal tax law. Any 
conversion feature adopted by a Fund 
will be fully disclosed in the Fund's 
then-current prospectus.

7. Currently, shares of the 
SunAmerica Fund having a front-end 
sales load may be exchanged at net asset 
value for shares of other SunAmerica 
Funds also having a front-end sales load 
and a money market fund sponsored by 
SAAMCo. The SunAmerica Funds that 
currently impose a CDSC offer similar 
exchange privileges among themselves 
and with a money market fund 
sponsored by the Adviser. Under the 
proposed Multiple Distribution System, 
shares of class A, B, or C will be 
exchangeable only for shares of the 
same class of another Fund, including 
shares of a money market fund 
sponsored by the Adviser. The exchange 
privileges applicable to all classes of 
shares will comply with rule l la -3  
under the Act.
B. The CDSC

1. An SEC order dated April 17,1992 
exempts the SunAmerica Funds from 
section 2(a)(32), 2(a)(35), 22(c), and 
22(d) of the Act and rule Z2c-1 
thereunder to allow them to establish a 
CDSC arrangement. Investment 
Company Act Release No. 18661 (the 
"Existing Order”). The CDSC

arrangement allowed by the Existing 
Order differs from the CDSC 
arrangement proposed to be established 
in connection with the implementation 
of the Multiple Distribution System to 
the extent that the proposed CDSC will 
be imposed over a specified period of 
up to six years rather than over a period 
of up to five years, may be in an amount 
of up to 6% rather than 5%, and will 
comply with amendments to the NASD 
Rules of Fair Practice. In addition, the 
circumstances under which the CDSC 
will be waived vary from those granted 
in the Existing Order. Any order issued 
on the current application relating to the 
proposed CDSC arrangement shall 
supersede the Existing Order and shall 
apply to each SunAmerica Fund, 
whether or not it implements the 
Multiple Distribution System. Any 
CDSC arrangement implemented 
pursuant to the requested relief will 
only apply to shares acquired after the 
Commission grants the relief.

2. Under the new CDSC arrangement 
proposed for the Funds, the class A, B, 
and C shares are expected to be made 
subject to a CDSC, and any additional 
classes created in the future also may be 
made subject to a CDSC. (The class A,
B, and C shares and any future classes 
to be created with a CDSC collectively 
are referred to hereinafter as the "CDSC 
Shares.”) In no event will the aggregate 
amount of the CDSC exceed 6% of die 
aggregate purchase payments made by 
an investor for class B shares of a Fund 
or 1% of the aggregate payments made 
by an investor for class C shares of a 
Fund.

3. Purchases of class A shares of less 
than $1 million are subject to a front- 
end sales load, which decreases from a 
maximum amount as the size of a 
purchase increases. For purchases of $1 
million or more, no front-end sales load 
is imposed. A CDSC of 1% would be 
payable in the event of a redemption of 
such shares within 12 months following 
theirpurchase.

4. The CDSC will not be imposed on 
redemptions of CDSC Shares that were 
purchased more than a specified period, 
which period will not exceed six years 
in the case of class B shares or one year 
in the case of class A or C shares (the 
"CDSC Period”), prior to their 
redemption or on CDSC Shares derived 
from reinvestment of dividends and 
distributions. Furthermore, no CDSC 
will be imposed on an amount that 
represents an increase in the value of 
the shareholder’s account resulting from 
capital appreciation above the amount 
paid for shares purchased during the 
CDSC Period. In addition, the 
appropriate CDSC percentage rate, in 
calculating the CDSC, will be applied to
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the lesser of (a) the purchase price of the 
shares being redeemed, or (b) the net 
asset value of such shares at the time of 
redemption.

5. Applicants request exemptive relief 
to waive the CD SC on the following 
redemptions of CDSC shares: (a) 
Redemptions requested within one year 
following death or initial determination 
of disability, as defined in Section 
72(m)(7) of die Internal Revenue Code of 
1986 (the “Code”), of a shareholder; (b) 
in connection with certain distributions 
from IRAs or other qualified plans i; (c) 
redemptions made pursuant to a 
systematic withdrawal plan established 
by the Funds that provides for the 
redemption of an amount not in excess 
of 12% of the value of an investor’s 
investment per year; (d) redemptions of 
shares purchased for personal 
investment purposes by officers, 
directors, and employees of SAAMCo, 
its agents and affiliates (including 
family members of such officers, 
directors and employees), and 
employees and registered 
representatives of SACS and selected 
dealers engaged in the sale of shares of 
the Funds (including family members of 
such employees and registered 
representatives); and (e) redemptions 
from accounts individually managed by 
SAAMCo which pay an investment 
advisory fee to SAAMCo. If a Fund 
waives the CDSC, such waiver will be 
uniformly applied to all offerees in the 
class specified: Also, in waiving a 
CDSC, the Funds will comply with the 
requirements of rule 22d-l under the 
Act. If a Fund waives the CDSC, such 
waiver will be uniformly applied by that 
Fund to all eligible offerees in the class 
specified. In the event an.investor 
redeems shares and the proceeds are 
reinvested in a Fund within 6 months
of the redemption, a credit of the CDSC 
will be paid to an investor by the 
Distributor. The proceeds must be 
reinvested in the same class of shares of 
the same Fund from which the 
shareholder redeemed his or her shares.

6. If the board of directors/trustees of 
a Fund (the “Directors”) with CDSC 
Shares determine to revise the CDSC

1 The CDSC is waived for any redemption in 
connection with a lump-sum or other distribution 
following retirement under a tax-deferred 
retirement plan or, in the case of an IRA or Keogh 
Plan or a custodial account pursuant to section 
403(b)(7) of the Code, after attaining age 59Vi. The 
charge is also waived on any redemption which 
results from the tax free return of an excess 
contribution to an IRA pursuant to section 408(d)(4) 
or (5) of the Code, or from the death or disability 
of the employee (see sections 72(m)(7) and 
408CÎK3)) of the Code. In general, die CDSC is 
waived mi redemptions which constitute retirement 
plan distributions which are permitted to be made 
without penalty pursuant to the Code, other than 
tax-free rollovers or transfers of assets.

structure of such class, the Fund’s 
prospectus will be revised to disclose 
such change. In addition, to the extent 
that such a change disadvantages 
shareholders, the shareholders of record 
as of the time the changb is 
implemented would continue to be 
subject to the CDSC as described in the 
Fund’s prospectus at the time their 
shares were purchased.
Applicants’ Legal Analysis
A. The M ultiple Distribution System

1. Applicants seek an exemption from 
sections 18(f)(1), 18(g), and 18(i) of the 
Act to the extent that the Multiple 
Distribution System may result in a 
senior security as defined by section 
18(g), the issuance and sale of which 
would be prohibited by section 18(f)(1), 
and to the extent that die allocation of 
voting rights under the Multiple 
Distribution System may violate the 
provisions of section 18(i).

2. Applicants believe that the 
Multiple Distribution System does not 
create the potential for the abuses that 
section 18 of the Act is designed to 
ameliorate. The Multiple Distribution 
System will not involve borrowing and 
will not affect the Funds’ existing (or 
then existing, in the case of future 
Funds) assets or reserves. In addition, 
the proposed arrangement will not 
increase the speculative character of the 
shares of the Funds, since all such 
shares will participate pro rata in any of 
the Funds’ appreciation, income and 
expenses with the exception of the 
different rule 12b-l fees and other Class 
Expenses.

3. Applicants believe that the 
proposed allocation of expenses and 
voting rights relating to the rule 12b-l 
plans in the manner described above is 
equitable and would not discriminate 
against any group of shareholders. 
Interests of the class A, class B, and 
class C shareholders with respect to rule 
12b-1 fees would be adequately 
protected, since the rule 12b-l plans for 
each of those classes will conform to the 
requirements of rule 12b-l, including 
the requirement that their 
implementation and continuation be 
approved on an annual basis by the 
Directors of each respective Fund.

4. Since each class of shares will be 
redeemable at all times, no class of 
shares will have preferences or priority 
over any other class of a Fund in the 
usual sense (that is, no class will have 
distribution or liquidation preferences 
to particular assets and no class will be 
protected by any reserve or other 
account), and the similarities and 
dissimilarities of the classes of shares 
will be disclosed in the Funds’

prospectuses and statements of 
additional information, it is submitted 
that investors will not be given 
misleading impressions as to the safety 
or risk of any class of shares, and the 
nature of each class of shares will not 
be rendered speculative.
B. The CDSC

1. Applicants request an exemption 
from sections 2(a)(32), 2(a)(35), 22(c), 
and 22(d) of the Act and rule 22c*l 
thereunder to permit the Funds to assess 
a CDSC on certain redemptions of the 
CDSC Shares as described above and to 
permit the Funds to waive the CDSC 
with respect to certain types of 
redemptions. Applicants submit that the 
requested exemption, as required by the 
standards for an exemption under 
section 6(c) of the Act, is in the public 
interest, consistent with the protection 
of investors, and consistent with the 
purposes fairly intended by the policy 
and provisions of the Act.
Applicants’ Conditions
A. M ultiple Distribution System

Applications agree that the order of 
the Commission granting the requested 
relief with respect to the issuance sale 
of multiple classes of shares shall be 
subject to the following conditions:

1. Each class of shares will represent 
interests in the same portfolio of 
investments of a Fund and be identical 
in all respects, except as set forth below. 
The only differences among various 
classes of shares of the same Fund will 
relate solely to: (a) The impact of the 
respective rule 12b-l plan payments 
made by each class of shares of a Fund 
and any Class Expenses that may be 
imposed upon a particular class of 
shares which are limited to (i) transfer 
agency fees attributable to a specific 
class of shares, (ii) printing and postage 
expense related to preparing and 
distributing materials such as 
shareholder reports, prospectuses, and 
proxies to current shareholders of a 
specific class, (iii) blue sky registration 
fees incurred by a class of shares, (iv) 
Commission registration fees incurred 
by a class of shares, (v) expenses of 
administrative personnel and services as 
required to support the shareholders of 
a specific class, (vi) litigation or other 
legal expenses relating solely to one 
class of shares, (vii) Directors’ fees 
incurred as a result of issues relating to 
one class of shares, and (viii) any other 
incremental expenses subsequently 
identified that should be properly 
allocated to one class which shall be 
approved by the Commission pursuant 
to an amended order, (b) voting rights 
oil matters which pertain to rule 12b-l
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plans, except as provided in condition 
15 below; (c) the different exchange 
privileges of the various classes of 
shares; (d) a class may have a 
conversion feature; and (e) the 
designation of each class of shares of a 
Fund.

2. The Directors of each Fund, 
including a majority of the Independent 
Directors,* shall have approved the 
Multiple Distribution System, prior to 
the implementation of the Multiple 
Distribution System by a particular 
Fund. The minutes of the meeting of the 
Directors of each Fund regarding their 
deliberations with respect to the 
approvals necessary to implement the 
Multiple Distribution System will 
reflect in detail the reasons for 
determining that the proposed Multiple 
Distribution System is in the best 
interests of both the Fund and its 
respective shareholders and such 
minutes will be available for inspection 
by the Commission.

3. The initial determination of the 
Class Expenses that will be allocated to 
a particular class and any subsequent 
changes thereto will be reviewed and 
approved by a vote of the board of 
Directors of each Fund, including a 
majority of the Directors who are not 
interested persons of the Fund. Any 
person authorized to direct the 
allocation and disposition of monies 
paid or payable by the Fund to meet 
Class Expenses will provide to the 
Directors, and the Directors shall 
review, at least quarterly, a written 
report of the amounts so expended and 
the purposes for which such 
expenditures were made.

4. On an ongoing basis, the Directors 
of each Fund, pursuant to their 
fiduciary responsibilities under the Act 
and otherwise, will monitor the Fund 
for the existence of any material 
conflicts among the interests of the 
various classes of shares. The Directors 
of each Fund, including a majority of 
the Independent Directors, shall take 
such action as is reasonably necessary to 
eliminate any such conflicts that may 
develop. The adviser and the distributor 
will be responsible for reporting any 
potential or existing conflicts to the 
Directors. If a conflict arises, the adviser 
and the distributor at their own cost will 
remedy such conflict up to and 
including establishing a new registered 
management investment company.

a "Independent Directors" are those Directors of 
the SunAmerica Funds who are not "interested 
persons” of the SunAmerica Funds, as that term is 
defined in section 2(a)(19) of the Act and who have 
no no direct of indirect financial interest in the 
operation of rule run 12b-l plan or any agreements 
related thereto.

5. The Directors of the Funds will 
receive quarterly and annual statements 
concerning distribution expenditures 
complying with paragraph (b)(3)(ii) of 
rule 12b-l, as it may be amended from 
time to time. In the statements, only rule 
12b-l expenditures properly 
attributable to the sale of one class of 
shares will be used to support the rule 
12b-l fee charged to shareholders of 
such class of shares. Expenditures not 
related to the sale of a specific class of 
shares will not be presented to the 
Directors to support 12b-l fees charged 
to shareholders of such class. The 
statements, including the allocations 
upon which they are based, will be 
subject to the review and approval of 
the Independent Directors in the 
exercise of their fiduciary duties.

6. Dividends paid by a Fund with 
respect to each class of shares, to the 
extent any dividends are paid, will be 
calculated in the same manner, at the 
same time, on the same day, and will be 
in the same amount, except that fee 
payments associated with any rule 12b— 
1 plans with respect to a particular class 
and any other Class Expenses 
attributable to that class will be borne 
exclusively by such class.

7. The methodology and procedures 
for calculating the net asset value and 
dividends/distributions of the various 
classes, the proper allocation of income 
and expenses among the various classes, 
and financial statement disclosure has 
been reviewed by Price Waterhouse, the 
Funds’ independent examiner (the 
“Independent Examiner”). The 
Independent Examiner has rendered a 
report to applicants, which has been 
provided to the staff of the Commission, 
stating that such methodology and 
procedures are adequate to ensure that 
such calculations, allocations, and 
disclosure will be made in an 
appropriate manner. On an ongoing 
basis, the Independent Examiner, or an 
appropriate substitute Independent 
Examiner, will monitor the manner in 
which the calculations, allocations, and 
disclosure are being made and, based 
upon such review, will render at least 
annually a report to the Funds that the 
calculations, allocations, and disclosure 
are being made properly. The reports of 
the Independent Examiner shall be filed 
as part of the periodic reports filed with 
the Commission pursuant to sections 
30(a) and 30(b) of the Act. The work 
papers of the Independent Examiner 
with respect to such reports, following 
request by the Funds which the Fund 
agrees to make, will be available for 
inspection by the Commission upon the 
written request for such work papers by 
a senior member of the Commission 
staff, limited to the Director, and

Associate Director, the Chief 
Accountant, the Chief Financial 
Analyst, and any Assistant Director of 
the Division of investment Management, 
and any Regional Administrator, 
Associate Regional Administrator, and 
Assistant Regional Administrator. The 
initial report of the Independent 
Examiner is a “Special Purpose” report 
on the “Design of a System” as defined 
and described in SAS No. 44 of the 
AICPA, and the ongoing reports will be 
“reports on policies and procedures 
placed in operation and tests of 
operating effectiveness” as defined and 
described in SAS No. 70 of the AICPA, 
as it may be amended from time to time, 
or in similar auditing standards as may 
be adopted by the AICPA from time to 
time.

8. Applicants have adequate facilities 
in place to ensure implementation of the 
methodology and procedures for 
calculating the net asset value and 
dividends/distributions of the various 
classes of shares and the proper 
allocation of income and expenses 
among such classes of shares and this 
representation will be concurred with 
by the Independent Examiner in the 
initial report referred to in condition (7) 
above and will be concurred with by the 
Independent Examiner, or an 
appropriate substitute Independent 
Examiner, on an ongoing basis at least 
annually in the ongoing reports referred 
to in condition (7) above. Applicants 
will take immediate corrective measures 
if the Independent Examiner, or 
appropriate substitute Independent 
Examiner, does not so concur in the 
ongoing reports.

9. The prospectuses of the Funds will 
include a statement to the effect that a 
registered representative, and any other 
person entitled to receive compensation 
for selling Fund shares, may receive 
different levels of compensation for 
selling one particular class of shares 
over another in a Fund.

10. The distributor will adopt 
compliance standards as to when shares 
of a particular class may appropriately 
be sold to particular investors. 
Applicants will require all persons 
selling shares of the Funds to agree to 
conform to these standards.

11. The conditions pursuant to which 
the exemptive order is granted and the 
duties and responsibilities of the 
Directors of a Fund with respect to the 
Multiple Distribution System will be set 
forth in guidelines which will be 
furnished to the directors as part of the 
materials setting forth the duties and 
responsibilities of the Directors.

12. Each Fund will disclose in its 
prospectus the respective expenses, 
performance data, distribution



Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Notices 40179

arrangements, services, fees, sales loads, 
deferred sales charges, and exchange 
privileges applicable to each class of 
shares offered through such prospectus. 
Class A, class B, class C, and any 
additional classes that may be created in 
the future by any Fund shares will be 
offered and sold through a single 
prospectus; to the extent two or more of 
such classes of a Fund are offered. Each 
shareholder report of each Fund will 
disclose the respective expenses and 
performance data applicable to all 
classes of shares. The shareholder 
reports will contain, in the statement of 
assets and liabilities and statement of 
operations, information related to the 
Fund as a whole generally and not on 
a per class basis. Each Fund’s per share 
data, however, will be prepared on a per 
class basis with respect to all classes of 
shares of such Fund. To the extent any 
advertisement or sales literature 
describes the expenses or performance 
data applicable to the shares of class A, 
class B, class C, or any additional 
classes that may be created in the future, 
it will also disclose the expenses and/ 
or performance data applicable to all 
classes. The information provided by 
applicants for publication in any 
newspaper or similar listing of the 
Fund’s net asset value and public 
offering price will separately present 
each class of shares.

13. Applicants acknowledge that the 
grant of the exemptive order requested 
by the application will not imply 
Commission approval, authorization, or 
acquiescence in any particular level of 
payments that the Funds may make 
pursuant to rule 12b-l plans in reliance 
on the exemptive order.

14. Any class of shares with a 
conversion feature will convert into 
another class of shares on the basis of 
the relative net asset values of the two 
classes, without the imposition of any 
sales load, fee, or other charge. After 
conversion, the converted shares will be 
subject to an asset-based sales charge 
and/or service fee (as those terms are 
defined in Article m, section 26 of the 
NASD’g Rules of Fair Practice), if any, 
that in the aggregate are lower than the 
asset-based sales charge and service fee 
to which they were subject prior to the 
conversion.

15. If a Fund implements any 
amendment to its rule 12b-l plan (or, if 
presented to shareholders, adopts or 
implements any amendment of a non- 
rule 12b-l shareholder services plan) 
that would increase materially the 
amount that may be borne by the class 
of shares (“Target Class") into which the 
class of shares with a conversion feature 
( Purchase Class") will convert under 
the plan, existing Purchase Class shares

will stop converting into Target Class 
shares unless the Purchase Class 
shareholders, voting separately as a 
class, approved the proposal. The 
Directors shall take such action as is 
necessary to ensure that existing 
Purchase Class shares are exchanged or 
converted into a new class of shares 
(“New Target Class"), identical in all 
material respects to the Target Class as 
it existed prior to implementation of the 
proposal, no later than the date such 
shares previously were scheduled to 
convert into Target Class shares. If 
deemed advisable by the Directors to 
implement the foregoing, such action 
may include the exchange of all existing 
Purchase Class shares for a new class 
(“New Purchase Class"), identical to 
existing Purchase Class shares in all 
material respects except that New 
Purchase Class shares will convert into 
New Target Class shares. A New Target 
Class or New Purchase Class may be 
formed without further exemptive relief. 
Exchanges or conversions described in 
this condition shall be effected in a 
manner that the Directors reasonably 
believe will not be subject to federal 
taxation. In accordance with conditions 
4 above, any additional cost associated 
with the creation, exchange, or 
conversion of New Purchase Class or 
New Target Class shall be borné solely 
by SAAMCo or SACS. Purchase Class 
shares sold after the implementation of 
the proposal may convert into Target 
Class shares subject to a higher 
maximum payment, provided that the 
material features of the Target Class 
plan and the relationship of such plan 
to the Purchase Class shares are 
disclosed in an effective registration 
statement.

B.CDSC

Applicants agree that the order of the 
Commission granting the requested 
relief with respect to the imposition of 
a CDSC by the Funds shall be subject to 
the following condition:

1. The applicants will comply with 
proposed rule 6c-10 under the Act, as 
such rule is currently proposed and as 
it may be reproposed, adopted or 
amended.

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 93-17847 Filed 7-26-93; 8:45 am] 
MUJNQ COOC SQ10-01-4I

SMALL BUSINESS ADMINISTRATION 
[Declaration of Disaster Loan Area #2662]

Illinois; Declaration of Disaster Loan 
Area

As a result of the President’s major 
disaster declaration on July 9,1993, and 
amendments thereto on July 13 and 14,
1993,1 find that the Counties of Adams, 
Boone, Calhoun, Carroll, Hancock, 
Henderson, Henry, Jersey, Jo Daviess, 
Lake, Madison, McHenry, Mercer, 
Monroe, Pike, Rock Island, St. Clair, 
Stephenson, Whiteside, and Winnebago 
in the State of Illinois constitute a 
disaster area as a result of damages 
caused by severe storms and flooding 
beginning on June 7,1993 and 
continuing. Applications for loans for 
physical damage may be filed until the 
close of business on September 9,1993, 
and for loans for economic injury until 
the close of business on April 11,1994, 
at the address listed below: U.S. Small 
Business Administration, Disaster Area 
2 Office, One Baltimore Place, suite 300, 
Atlanta, Georgia 30308, or other locally 
announced locations. In addition, 
applications for economic injury loans 
from small businesses located in the 
following contiguous counties may be 
filed until the specified date at the 
above location: Bond, Brown, Bureau, 
Clinton, Cook, DeKalb, Greene, Kane, 
Knox, Lee, Macoupin, McDonough, 
Montgomery, Ogle, Randolph, Schuyler, 
Scott, Stark, Warren, and Washington in 
Illinois, and Kenosha County in 
Wisconsin.

Any contiguous counties not listed 
herein have been previously declared or 
are covered under a separate declaration 
for the same occurrence.

The interest rates are:

For Physical Damage: Percent
Homeowners With Credit

Available Elsewhere .....   8.000
Homeowners Without 

Credit Available Else
where .....    4.000

Businesses With Credit
Available Elsewhere ...... 8.000

Businesses and Non-Profit 
Organizations Without 
Credit Available Else
w here.........................  4.000

Others (Including Non- 
Profit Organizations)
With Credit Available
Elsewhere ................    7.625

For Economic Injury:
Businesses and Small Ag

ricultural Cooperatives 
Without Credit Available 
Elsewhere ........................  4.000



4 0 1 8 0 Federal Register / VoU 58, Ng; 142: / Tuesday, July 2 7 , 1898 / M o to s

The number assigned to this disaster 
for physical damage is 266206 and for 
economic injury die numbers are 
793200 for Illinois and 792900 for 
Wisconsin.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008).

Dated’: July f5 , I<993.
Bernard Kulik,
Assistant A dm inistrator fo r  D isaster 
A ssistance.
[FR Doc. 93-17806 Filed 7-26-93; 8;45 anal 
BILUHO COO* 8036-01-M

[Declaration of Disaster Loan. Aran #2661)

Iowa; Declaration of Disaster Loan 
A re*

As a result of the President*s major 
disaster declaration on JhFjr 9,1993, and 
amendments thereto- on July 11 and 12,, 
1993s, I find that all 99 counties in the 
State of Iowa constitute a disaster area 
as* a result of damages caused by severe 
storms and flooding beginning; on April
13,1993 and continuing. Applications 
for loans for physical damage may be 
filed until the close of business on 
September 7,1993’, and for loans for 
economic injury until the close o f 
business on April I f ,  1994, at the 
address listed below; U“.S. Small 
Business Admmistratkm-, Disaster Area 
3 Office; 4460 Am on' Carter Boulevard, 
suite-102, Fort Worth, Text» 76155 or 
other locally announced locations, to 
addition, applications tor economic 
injury loans from small businesses' 
located m the following contiguous 
counties may be filed until the specified 
date at the above location: Mower 
County in Minnesota; Lincoln and 
Union Counties to South Dakota; Burt, 
Cass, Dakota, Douglas, Sarpy, Thurston, 
and Washington Counties in Nebraska; 
and Putnam and Schuyler Counties in 
Missouri.

Any contiguous, counties not listed 
herein are covered under a separate 
declaration for the same occurrence.

The interest rates are:

For Physical Damage: Percent
Homeowners With Credit

Available Elsewhere ...... 8.000
Homeowners Without 

Credit Available Else
where ............   4.000

Businesses With Credit
Available Elsewhere ...... 8.000

Businesses and Non-Profit 
Organizations Without 
Credit Available Else
where .......    4.000

Others (Including Non- Percent
Profit Organizations)
With Credit Available
Elsewhere ...----- «...— .... 7.625

For economic injjury:
Businesses and Small Ag

ricultural Cooperatives 
Without Credit Available 
Elsewhere     4.000

The number assigned tn this disaster 
for physical damage is 266106 and for 
economic injury the numbers are 
793100 for Iowa; 796900 for Minnesota; 
793300 for Missouri; 793469- foe 
Nebraska; and 793800. for South:Dakota.
(Catalog:of Federal Domestic Assistance 
Program. Nias. 59002 and 59008).

Dated: July 15*. 1993.
Bernard Kuiik,
Assistant Adm inistrator fo r  Disaster 
Assistance.
(FR Doc. 93-17807 Filed 7-26-93; 8:45 amf
■HJlMM CODE M2S-01-M

[Declaration of Disaster Loan Area «2665]

Ohio; And Contiguous Counties 1« 
Indiana, Declaration of Piaaatar Loan. 
Area

Mercer County and the contiguous 
counties of AngfarzB, Darke, Shelby, and 
Van Wert to the State of Ohio, and 
Adams and Jay Counties to the State o f 
Indiana constitute a disaster area as a 
result of damages caused by high wind, 
rain, and flooding which occurred on 
July 1 and 2,1993. Applications for 
loans for physical damage as a result of 
this disaster may be filed until the close 
of business on September 13,1999 and 
for economic injury until the close of 
business on April 15,1994 at the 
address listed below: U.S. Small1 
Business Administration, Disaster Area 
2 Office, One Baltimore Place, suite 300-, 
Atlanta, CA 30308, or other locally 
announced locations.

The interest rates are:

For Physical Damage: Percent
Homeowners With Credit 

Available Elsewhere ...... 8.Q00
Homeowners Without.

Credit Available Else
where ....................   4.006

Businesses With Credit 
Available Elsewhere ...... 8.006

Businesses And Non-Profit 
Organizations Without 
Credit Available Else
where ................................ 4.000

Others (Including Non- Percent 
Profit Organizations)
With Credit Available 
Elsewhere 7.625

For Economic Injury :
Businesses and Smell Ag

ricultural Cooperatives 
Without Credit Available 
Elsewhere ......... ..............- 4,800

The numbers assigned to this disaster 
for physical damage are 266506 for Ohio 
and 266606 for Indiana. For economic 
injwy the numbers are 793900 for Ohio 
and 794060 for Indiana.
(Catalog of Federal Domestic Assistance 
Program Nos. 590G2 and 59008J.

Dated: July Î5, Î993.
Erskine B. Bowles,
Administrator.
(FR Doc. 93-17803 Filed 7-26-93; 8:45 ami 
mlumo gooc scas-et-M

[Declaration of Disaster Loan Area #2663]

Missouri; Declaration of Disaster Loan 
Area

As a result of the Ptesidentfs map» 
disaster declaration on July 9,1993, and' 
an amendment thereto on July 19,1993,
I find that the Counties, of Andrew, 
Atchison, Barry, Bates, Boone, 
Buchanan, Callaway, Camden, Cape 
Girardeau, Carroll, Chariton, Clark,
Clay, Cole, CoopeE,Daviess,FrankIin, 
Gasconade, Gentry * Harrison, Holt, 
Howard, Jackson, Jefferson, Lafayette, 
Lewis, Lincoln, Marion, McDonald, 
Miller, Moniteau, Montgomery, Newton, 
Nodaway, Osage, Perry, Pike, Platte, 
Pulaski, Ralls, Ray, Safina, Shelby, St. 
Charles, St Louis, Ste. Genevieve». Stone, 
Warren., Worth, and the Qiy o f St, Louis 
constitute a disaster area as a result of 
damages caused by severe storms and 
flooding, beginning on June 28,1993 and 
continuing. Applications for loans for 
physical damage may be filed until the 
close o f business on September 7,1983, 
and for loans for economic injury until 
the close, of business on April 11,1994, 
at the address listed below: U.S. Small 
Business Administration, Disaster Area 
3 Office, 4400 Amen Carter Boulevard, 
suite 102, Fort Worth, Texas 76155, or 
other locally announced locations. In 
addition, applications for economic 
injury loans from small businesses 
located in the following contiguous 
counties may be filed until the specified 
date at the above location: Audrain, 
Benton, Bollinger, Caldwell, Cass, 
Christian, Cfinton, Crawford Dallas, 
Delkalb, Grundy, Henry, Hickory, 
Jasper, Johnson, Knox, Laclede, 
Lawrence, Linn, Livingston, Macon,
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Madison, Manes, Mercer, Monroe, 
Morgan, Pettis, Phelps, Randolph, 
Scotland, Scott, St. Clear, St. Francois, 
Taney, Texas, Vernon, and Washington 
in Missouri; Alexander, Jackson and 
Union in Illinois; Otoe, Nehama, and 
Richardson in Nebraska; Atchison, 
Brown, Cherokee, Doniphan, Johnson, 
Leavenworth, Linn, Miami, and 
Wyandotte in Kansas; Delaware and 
Ottawa in Oklahoma; and Benton, 
Boone, and Carroll in Arkansas.

The interest rates are:

For Physical Damage: Percent
Homeowners With Credit

Available Elsewhere ...... 8.000
Homeowners Without 

Credit Available Else-
where ................................  4.000

Businesses With Credit
Available Elsewhere ...... 8.000

Businesses and Non-Profit 
Organizations Without 
Credit Available Else
where ................................  4.000

Others (Including Non- 
Profit Organizations)
With Credit Available
Elsewhere ................   7.625

For Economic Injury:
Businesses and Small Ag

ricultural Cooperatives 
Without Credit Available 
Elsewhere ........................  4.000

The number assigned to this disaster 
for physical damage is 266306 and for 
economic injury the numbers are 
793300 for Missouri; 793200 for Illinois; 
793400 for Nebraska; 793500 for Kansas; 
793600 for Oklahoma; and 793700 for 
Arkansas.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008).

Dated: July 15,1993.
Bernard Kulik,
Assistant A dm inistrator fo r  D isaster 
A ssistance.
[FR Doc. 93-17804 Filed 7-26-93; 8:45 am) 
MUJNQ COOE »025-01-M

[Declaration of Disaster Loan Area #2664]

Minnesota; Declaration of Disaster 
Loan Area

As a result of amendments dated July
10,1993 to the President's major 
disaster declaration of June 11 ,1993 ,1 
find that the Counties of Blue Earth, 
Brown, Carver, Chippewa, Cottonwood, 
Dakota, Fairbault, Goodhue, Houston, 
Jackson, Le Sueur, Lincoln, Lyon, 
McLeod, Martin, Murray, Nicollet, 
Nobles, Pipestone, Ramsey, Redwood, 
Renville, Rock, Scott, Sibley,

Washington, Watonwan, and Yellow 
Medicine constitute a disaster area as a 
result of damages caused by severe 
storms, flooding, and tornadoes 
beginning on May 6,1993 and 
continuing. Applications for loans for 
physical damage may be filed until the 
close of business on September 10,
1993, and for loans for economic injury 
until the close of business on April 11,
1994, at the address listed below: U.S. 
Small Business Administratibn, Disaster 
Area 2 Office, One Baltimore Place, 
suite 300, Atlanta, Georgia 30308 or 
other locally announced locations. In 
addition, applications for economic 
injury loans from small businesses 
located in the following contiguous 
counties may be filed until the specific 
date at the above location: Anoka, 
Chisago, Dodge, Fillmore, Freeborn, 
Hennepin, Kandiyohi, Lac Qui Parle, 
Meeker, Olmsted, Rice, Steele, Swift, 
Wabasha, Waseca, Winona, and Wright 
in Minnesota; and Brooklings, Deuel, 
Minnehaha, and Moody in South 
Dakota.

Any contiguous counties not listed 
herein have been previously declared or 
are covered under a separate declaration 
for the same occurrence.

The interest rates are:

For Physical Damage: p
Homeowners With Credit ercen

Available Elsewhere ...... 8.000
Homeowners Without 

Credit Available Else
where ............. .................. 4.000

Business With Credit
Available Elsewhere ...... 8.000

Business and Non-Profit 
Organizations Without 
Credit Available Else
where ................................ 4.000

Others (Including Non- 
Profit Organizations)
With Credit Available
Elsewhere ...................... 7.625

For Economic Injury:
Businesses and Small Ag

ricultural Cooperatives 
Without Credit Available 
Elsewhere ........................  4.000

The number assigned to this disaster 
for physical damage is 266406 and for 
economic injury the numbers are 
793000 for Minnesota and 793800 for 
South Dakota.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008).

Dated: July 15,1993.
Bernard Kulik,
A ssistant A dm inistrator fo r  D isaster 
A ssistance.
[FR Doc. 93-17805 Filed 7-26-93; 8:45 ami
BILLING COOE S02S-01-M

[Declaration of Disaster Loan Area #2660]

Wisconsin; Amendment #1, 
Declaration of Disaster Loan Area

The above-numbered Declaration is 
hereby amended in accordance with a 
Notice from the Federal Emergency 
Management Agency dated July 8,1993 
to include the counties of Adams, 
Buffalo, Chippewa, Crawford, Dane, 
Green, Grant, Iowa, Juneau, La Crosse, 
Lafayette, Lincoln, Marathon, Pepin, 
Pierce, Price, Rock, Rusk, St. Croix, and 
Vernon in the State of Wisconsin as a 
disaster area as a result of damages 
caused by severe storms and flooding 
beginning on June 7,1993 and 
continuing.

In addition, applications for economic 
injury loans from small businesses 
located in the following contiguous 
counties may be filed until the specified 
date at the previously designated 
location: Ashland, Iron, Jefferson, 
Langlade, Oneida, Sawyer, Vilas, 
Walworth, and Washburn in the State of 
Wisconsin.

Any counties contiguous to the above- 
named primary counties and not listed 
herein have been previously declared or 
are covered under a separate declaration 
for the same occurrence.

The economic injury number for 
Wisconsin is 792900.

All other information remains the 
same, i.e., the termination date for filing 
applications for physical damage is 
September 1,1993 and for economic 
injury the deadline is April 4,1994.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.)

Dated: July 15,1993.
Bernard Kulik,
A ssistant A dm inistrator fo r  D isaster 
A ssistance.
[FR Doc. 93-17802 Filed 7-26-93; 8:45 ami 
BILLING COOE M2S-01-M

DEPARTMENT OF STATE 
[Public Notic« No. 1833]

Shipping Coordinating Committee, 
Subcommittee on Safety of Life at Sea, 
Working Group on Safety of 
Navigation; Meeting

The Working Group on Safety of 
Navigation of the Subcommittee on 
Safety of Life at Sea (SOLAS) will
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Members of the public may attend Fraisrisccg California, mud
these meetings up to the seating GuadSalajaga», Mexico
capacity of the room. Interested persons P hyIti»T . Kay lo r, 
may seek information by writing: Mr.
Edward J. LaRuev Jr.« U.S*. Coast Guard 
(G-NSR-3), room 1416, 2100 Second

conduct an open meeting at 9:3t> a.m. on 
Thursday, August 12,1993. in room 
6103 at US* Coast Guard Headquarters, 
2100 Second Street, SW., Washington,
DC*

The purpose of the meeting is to 
prepare for the 39th session of the 
Subcommittee on Safety of Navigation 
of the International Maritime 
Organization (IMG) which is scheduled' 
for September S—10, 1993, at th e  IMO 
Headquarters in London,

Items of principal interast on the 
agenda are:
—Decisions of other IMO bodies 
—Routing of ships
—Navigational aids and related equipment:

1. World-wide navigation system
2. Electronic chart display systems
3. Performance standards for radars, ARPA, 

gyro compasses and automatic pilots for 
high speed craft

4. Performance standards for non- 
compulsory shipborne navigational 
equipment

5. International Telecommunications 
Union (ITU) matters, including 
International Radio Consultative 
Committee (CCIRJ Study Group ft

—Fishing vessel watch keeping requirements 
—International Code of Signals 
—Officer o f the navigational weteh acting as 

the sole took-on* in periods of darkness 
—Review at World Meteorological

Organization (WMO) handbooks on 
navigation in areas affected by sea-iee 

- -Revision; of the navigational requirements 
in chapters. 1 3 ,1 4 ,1 6 ,1 7 , and annex 3 
of the Code o f Safety for Dynamically 
Supported Craft

—Review of resolution A.578(141 
—Requirements for ship reporting 
—Bridge procedures and1 revision erf

Standards of Training, Certification, and 
Watch keeping (STCW) regulation. IK l 
and Standards of Training and 
Watchkeeping (STW) Conference 
resolution. 1

—Revision of SOLAS chapter V 
—Review of existing ship's safety standards 
—Safety standards for combined pusher tug- 

barges
—Standard Marine Navigational Vocabulary 

and Seaspeak
—Removal of wreck and towage of offshore 

installations, structures, and platforms 
—Standardization of essential bridge and 

engine room instrumentation 
—Relationships between master/navigational 

watch, and pilot
—The role of the human element in marine 

casualties
—Navigational risks in the Malacca and 

Singapore Straits 
—Prevention of strandings at sea 
—Maintaining a proper lookout 
—Coda for the Safe Carriage of Irradiated 

Nuclear Fuel
—Operational aspects of ekranoplanes 
—Emergency towing requirements for tankers 
—Use and application of onboard computers 
—Work program 
—Any other business

Street S.W., Washington, DC 20593-0001 
or by calling: (202) 267-0416,

Dated: July 1 3 ,1 9 9 3 .
Geoffrey Ogden,
Chairman, Shipping Coordinating Committee. 
[FR Doc 95-17772 Filed 7-20-93? 8:45 am) 
BILLING CODE S 1 M W I

DEPARTMENT OF TRANSPORTATION

Applications for OerttSfcates of Public 
Convenience and Necessity and 
Foreign Ahr Carrier Permits FDed Under 
Subpart G During the Week Ended July
16,1993

The following Applications for 
Certificates of Public Convenience and 
Necessity and Foreign Air Carrier 
Permits were filed under subpart Q of 
the Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et s eq .f The due date for 
Answers, Conforming Applications, or 
Motions to Modify Scope are set forth 
below for each ap^eation. Following 
the Answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a  
tentative order, or in appropriate cases 
a final order without further 
proceedings:
D ocket Number: 49032 
Date filed : July 14 ,1993 
Due Date fo r  Answers, Conforming 

A pplications, or Motion to M odify 
S cope: August 11,1993 

D escription: Application of American 
Airlines, Inc., pursuant to section. 401 
of the Act and subpart Q. of the 
Regulations, applies for amendment 
of its certificate of public convenience 
and necessity for Route 137 so as-to 
authorize foreign air transportation of 
persons, property , and mail between a 
point or points in the United States 
and the Turks and Caicos Islands

D ocket Number: 49040 
Date filed : July 15,1993 
Due Dots fo r  Answers, Conforming 

A pplications, o r  M otion to  M odify 
Scope? August 12,1993 

D escription: Application of United Air 
Lines, Inc., pursuant to section. 401 erf 
the Act and subpart Q of the 
Regulations, for a certificate of public 
convenience and necessity to 
authorize service between San

Chief, D ocm nentiaiyServices Division. 
(FRDoc. 93-17840 Filed 7-26-93; 8:45 ami
BILLING CODE 4810-S2-P

Aviation Proceedings; Agreements 
Filed During the Week Ended July 16, 
1993

The following Agreements were Sled 
with the Department of Transportation 
under the provisions of 49 U.S.C 412 
and 414. Answers may be filed within 
21 days of date of fifing.
D ocket Number: 49024 
Date filed : faily 12,1993 
Parties: Members of the International 

Air Transport Association 
Subject: TC31 Reso/C 0238 dated May 

18,1993? Southeast Asia-TCl (except 
USA/UST) r-1 tor-5 

Proposed E ffective Date: October 1.1993 
D ocket Number: 49025 
Date filed : July 12,1993 
Parties: Members of the International 

Air Transport Association 
Subject: TC123 Reso/C 0034 dated May 

18,1993? TCI—S. Asian Subc. via 
Atlantic (to/from USA/USTJ r-1- 554d 
r-2-590

Proposed E ffective D ate: October 1,1993 
D ocket Number: 49026 
Date filed : July 12,1993 
Parties: Members of the International 

Air Transport Association 
Subject: TC12 Reso/P 1509 dated June

29,1993 rl-3; Expedited Mid 
Atlantic-Europe Rësos? TCI 2 Reso/P 
1519 dated June 29,1993 r4-&; 
Expedited Mid Atlantic-Mi deast 
Resos

P roposed E ffective Date: Expedited 
August 1 ,1993 

D ocket Number: 49027 
Date filed : July 12,1993 
Parties: Members of the International 

Air Transport Association 
Subject: TC12 Reso/C 0921 dated May 

18,1993; Mid Atlantic.Cargo Resos? r- 
1- OOlaa, r-2-, 002 r-3- 554b, r-4- 
584mm, r-5- 590; Tables—TC12 Rates 
0491 dated Jane 29,1993 

Proposed E ffective Date: October 1,1993 
D ocket Number: 49028 
Date filed : July 12,1993 
Parties: Members of the International 

Air Transport Association 
Suh/ectr TC31 Reso/C0241 dated May 

18,1993? Japan/Korea-TCl (except 
USA/UST) r-1 tor-6 

Proposed E ffective Date: October 1,1993 
D ocket Number. 49025 
Date fifed : July 12,1993 
Partiesc Members of the International 

Air Transport Association
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Subject: TC2 Reso.C 0370 dated May 21, 
1993; Within Africa Cargo Resos; r-1- 
552, r-2- 590, r-3-003bb 

Proposed E ffective Date: October 1,1993 
Docket Number: 49031 
Date filed : July 14,1993 
Parties: Members of the International 

Air Transport Association 
Subject: TC3 Telex Mail Vote 641— 

Japan-Philippines fares; Amendment 
TD 276 - to Mail Vote; r-1— Q76ee, r- 
2— 085t

Proposed Infective Date: August 1,1993 
Docket Number: 49034 
Date filed : July 14,1993 
Parties: Members of the International 

Air Transport Association 
Subject: TC123 Reso/C 0032 dated May 

18,1993; TCI—S. Asian Subc. via 
Atlantic; {except to/from USA/UST) r- 
1- 554d, r-2- 590

Proposed E ffective Defer October 1,1993 
Docket N um ber 49035 
Date filed : July 14,1993 
Parties: Members of the International 

Air Transport Association 
Sub/ecf.*TC23 Reso/C 0216 dated May 

28,1993; TC23/TC123 {except USA/ 
UST) r-1 to r-27

Proposed E ffective Date: October 1,1993 
Docket Number: 49036 
Date filed : July 14 ,1993 
Parties:Members of die International 

Air Transport Association 
Subject: TC31 Reso/C 0244 dated May 

18,1993; South Pacific (except USA/ 
UST) x-1 to r-4

Proposed E ffective D ate:October 1,1993 
Phyllis T. Kay lor,
Chief, Documentary Services Division.
[Fit Doc. 93-17839 Filed 7-26-93; 8:45 am]
BILLING CODE 4910-S2-P

d e p a r t m e n t  o f  t r a n s p o r t a t io n

Maritime Administration

DEPARTMENT OF COMMERCE

National Oceanic end Atmospheric 
Administration

DEPARTMENT OF THE TREASURY

Internal Revenue Service

Applicable Rate o f interest on 
Nonqualified Withdrawals From a 
Capital Construction Fund

Under the authority in section 
607(h)(4)(B) of the Merchant Marine 
Act, 1936, as amended (46 U.S.C.
1177(h)(4)(B)), we hereby determine and 
announce that the applicable rate of 
interest on the amount of additional tax 
attributable to any nonqualified 
withdrawals from a Capital

Construction Fund established under 
section 607 of the Act shall be 6.73 
percent, with respect to nonqualified 
withdrawals made in the taxable year 
beginning in 1993.

The determination of the applicable 
rate of interest with respect to 
nonqualified withdrawals was 
computed, according to the joint 
regulations issued under the Act (46 
CFR 391.7(e)(2)(ii)), by multiplying 
eight percent by the ratio which (a) the 
average yield on 5-year Treasury 
securities for the calendar year 
immediately preceding the beginning of 
such taxahle year bears to (b) die 
average yield on 5-year Treasury 
securities lor the calendar year 1970. 
The applicable rate so determined was 
computed to the nearest one-hundredth 
of one percent

Dated: July 16,1993.
Richard E. Bowman,
Maritime Administrator.
D. James Baker,
Administrator, National Oceanic and 
Atm ospheric Administration.
Leslie Samuels,
Assistant Secretaryfor Tax Policy.

So ordered by: Maritime Administrator, 
Maritime Administration; Administrator, 
National Oceanic mid Atmospheric 
Administration; Assistant Secretary for Tax 
Policy, Department of the Treasury.
(FR Doc. 93-17617 Filed 7-26^93; 8:45 ami 
BILLING CODE 4S10-S1-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration

Discretionary Cooperative Agreement 
To Assess Potential Health Hazards 
From Wide-Spread Usage of Anti- 
Collision Devices Using IVHS 
Technologies
AGENCY; National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Ann ouncament of Discretionary 
Cooperative Agreement to conduct an 
evaluation of potential health hazards 
from wide-spread usage of anti-collision 
devices using IVHS technologies.

SUMMARY: The National Highway Traffic 
Safety Administration (NHTSA) 
announces the discretionary cooperative 
agreement program to assess potential 
health hazards from wide-spread usage 
of anti-collision devices using IVHS 
technologies, and solicits applications 
for projects under this program.
OATES: Applications must b e  received 
on or b e f o r e  August 24,1993. 
A D D RESSES: Applications must b e  
submitted to the National Highway

Traffic Safety Administration, Office of 
Contracts and Procurement (NAD-39), 
400 Seventh St., SW., room 5301, 
Washington, DC 20590,; and must 
reference Solicitation Number 
DTNH22-93—R-07301.
FOR FURTHER INFORMATION CONTACT: 
Questions relating to technical issues 
about this cooperative agreement 
program should be directed to Paul R. 
Spencer, Office of Crash Avoidance 
Research (NRD-51), National Highway 
Traffic Safety Administration, 400 
Seventh St., SW., roam 6220A, 
Washington, DC 20590; (202) 366-5668. 
Questions relating to administrative 
issues or the budget should be directed 
to Doris E. Medley, Office of Contracts 
and Procurement (NAD-30), National 
Highway Traffic Safety Administration, 
400 Seventh St., SW., room 5301, 
Washington, DC 20590; (202) 366-9560.
SUPPLEMENTARY INFORMATION: 

Background and Objectives
The National Highway Traffic Safety 

Administration is responsible for 
devising strategies to save lives and 
reduce injuries and property damage 
through the prevention and reduction in 
severity of motor vehicle crashes. The 
NHTSA Office of Crash Avoidance 
Research conducts and manages 
research intended to:

• analyze vehicle performance and 
driver-vehicle interaction characteristics 
relevant to crash involvement and crash 
avoidance

• identify specific driver performance 
features associated with collision 
avoidance

• develop and evaluate the impact of 
vehicle-based crash avoidance 
countermeasure concepts and devices 
on public health and safety.

The above activities are discussed in 
more detail in publication DOT HS 867 
850, NHTSA IVHS Plan dated June 12, 
1992. One of the major elements of the 
Intelligent Vehicle-Highway System 
(IVHS) concept entails systems which 
will sense that a collision is pending 
and either instruct the driver on needed 
collision avoidance action or engage 
appropriate automatic controls as a 
countermeasure. These systems, when 
fully mature may offer a  profound 
reduction in collision risk. A common 
element in all of these systems will he 
sensors which sense the presence, 
locations, speed, etc. of other highway 
users.

Examples include anti-collision radar 
systems and laser devices in lane
keeping systems, as well as radio- 
frequency transmissions for navigation 
and communications, Many of these 
sensors (the ‘‘active*’ sensors) will emit
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electromagnetic radiation. Thus, 
widespread introduction of these 
technologies on the nations highways 
could result in a noticeable increase in 
the level of electromagnetic radiation. 
NHTSA seeks to identify and quantify, 
as early as possible, the nature of any 
potential health or safety hazards which 
could arise from exposure to this 
electromagnetic radiation. The purpose 
of this cooperative agreement program is 
to identify potential sources of 
radiation, estimate types and level of 
radiation, assess the potential health 
impacts, and establish health 
guidelines.
NHTSA Involvement

NHTSA, Office of Crash Avoidance 
Research, will be involved in all 
activities undertaken as part of the 
cooperative agreement program. NHTSA 
will:

1. Provide, on an as-available basis, 
one professional staff person, to be 
designated as the Contracting Officer's 
Technical Representative (COTR), to 
participate in the planning and 
management of the cooperative 
agreement, and to coordinate activities 
between the organization and NHTSA;

2. Make available information and 
technical assistance from government 
sources, within available resources and 
as determined appropriate by the COTR;

3. Provide liaison with other 
government agencies and organizations 
as appropriate;

4. Stimulate the exchange of 
information and ideas between the 
cooperative agreement recipient and 
other interested parties, both within and 
outside NHTSA through publication of 
non-proprietary information and other 
means.
Period of Support

NHTSA plans to support the research 
efforts described in this notice through 
the award of a cooperative agreement. 
NHTSA reserves the right to make 
multiple awards depending on the 
merits of the applications received.

Contingent on the availability of 
funds and satisfactory performance, 
cooperative agreement(s) will be 
awarded to eligible organization(s) for 
project periods of up to 18 months. No 
cooperative agreement awarded as a 
result of this notice shall exceed 
$100,000 total.
Eligibility Requirements

In order to be eligible to participate in 
this cooperative agreement program, an 
applicant must be a for-profit business 
organization (small or large), a non
profit organization, or an educational 
institution. Regardless of the type of

organization applying for Federal 
funding assistance, no fee or profit will 
be allowed.
Application Procedure

Each applicant must submit one 
original and two copies of its 
application package to: National 
Highway Traffic Safety Administration, 
Office of Contracts and Procurement 
(NAD-30), ATTN: Doris E. Medley, 400 
Seventh Street, SW, room 5301, 
Washington, DC 20590. Only complete 
application packages received on or 
before August 24,1993 shall be 
considered. Submission of three 
additional copies will expedite 
processing, but is not required. The 
applicant shall specifically identify any 
information in the application which is 
to be treated as proprietary, in 
accordance with the procedures of 49 
CFR part 512, Confidential Business 
Information.
Application Contents

The application package must be 
submitted with OMB Standard Form 
424 (Rev. 4-88, including 424A and 
424B), with the required information 
filled in and the certified assurances 
included. While the Form 424-A deals 
with budget information, and Section B 
identifies budget categories, the 
available space.does not permit a level 
of detail wnich is sufficient for a 
meaningful evaluation of proposed 
costs. A supplemental sheet shall be 
provided which presents a detailed 
breakdown of the proposed costs, as 
well as the costs which the applicant 
proposes to contribute in support of this 
effort.

Applicants shall include a program 
narrative statement which addresses the 
following:

1. A description of the research to be 
pursued which addresses:

a. The objectives, goals, anticipated 
outcomes, and development efforts that 
will be undertaken as part of the 
proposed research effort;

b. The method or methods that will be 
used;

c. The relation of the proposed 
research to the public health and safety 
of potential electromagnetic radiation 
emissions.

2. The proposed program director and 
other key personnel identified for 
participation in the proposed research 
effort, including a description of their 
qualifications and their respective 
organizational responsibilities.

3. A description of the test facilities 
and equipment currently available or to 
be obtained for use in the conduct of the 
proposed research effort.

4. A description of the applicant’s 
previous experience or on-going 
research program that is related to this 
proposed research effort.

5. A detailed schedule and budget for 
the proposed research effort, including 
the cost-sharing contribution proposed 
by the applicant, as well as any 
additional financial commitments made 
by other sources.

6. A detailed statement of any 
technical assistance which the applicant 
may require of NHTSA in order to 
successfully complete the proposed 
research effort.
Application Review Process and 
Criteria

Initially, all applications will be 
reviewed to confirm that the applicant 
is an eligible recipient and to ensure 
that the application contains all the 
information required by the Application 
Contents section of this notice.

Each complete application from an 
eligible recipient will then be evaluated 
by a Technical Evaluation Committee. 
The applications will be evaluated using 
the following criteria:

1. The applicant’s understanding of 
the purpose and agreement program as 
evidenced in the description of their 
proposed project. Specific attention 
shall be placed upon the applicant’s 
stated proposed assessment approach.

2. The potential of the assessment 
effort to protect the health and safety of 
motor vehicle drivers, passengers, 
pedestrians, and bystanders.

3. The technical and financial merit of 
the proposed research effort, including 
the feasibility of approach, practicality, 
planned methodology, and anticipated 
results. Financial merit will be 
estimated by the cost of the cooperative 
agreement to be borne by NHTSA 
compared to the resources that would be 
contributed by the applicant.

4. The adequacy of test facilities and 
equipment identified to accomplish the 
proposed research effort.

5. The adequacy of the organizational 
plan for accomplishing the proposed 
research effort, including the 
qualifications and experience of the 
research team, the various disciplines 
represented, and the relative level of 
effort proposed for professional, 
technical, and support staff.
Terms and Conditions of the Award

1. If applicable, the protection of the 
rights and welfare of human subjects in 
NHTSA-sponsored experiments is 
established in NHTSA Orders 700-1 
and 700-3. Any recipient must satisfy 
the requirements and guidelines of the 
NHTSA Orders 700 series prior to award 
of the cooperative agreement. A copy of
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the NHTSA Orders 700 series may be 
obtained from the administrative 
information contact designated in this 
notice.

2. Prior to award, the recipient must 
comply with the certification 
requirements of 49 CFR part 20— 
Department of Transportation New 
Restrictions on Lobbying and 49 CFR 
part 29—-Department of Transportation 
Government-wide Debarment and 
Suspension (Nonprocurement) and 
Government-wide Requirements for 
Drug-Free Workplace {Grants).

3. During the effective period of the 
cooperative agreements) awarded as a 
result of this notice, the agreements) 
shall be subject to NHTSA*s General 
Provisions for Assistance Agreements, 
the cost principles of OMB Circular A - 
21, A-122, or FAR 31.2, as applicable to

the recipient, and the requirements of 
49 CFR part 20 and part 29. The 
agreement(s) shall also be subject to the 
general administrative requirements of 
OMB Circular A-110, if applicable to 
the recipient tnon-profit organizations 
and educational institutions).

4. If applicable, cooperative 
agreement(s) awarded as a result of this 
notice will include the provisions of 
Federal Acquisition Regulation (FAR) 
part 52 contract clauses under 52.227- 
11 Patent Rights Retention by the 
Contractor (Short Form) as applicable to 
and agreed to by the recipient.

5. Reporting Requirements
a. Written Research Reports. The 

recipient shall submit bimonthly 
research reports which shall he due 15 
days after the reporting period, and a 
final research report within 45 days

after the completion of the research 
effort. An original and three copies of 
each of these research reports snail be 
submitted to the COTR.

b. Oral Briefings. The recipient shall 
conduct semiannual oral presentations 
of research results for the COTR and 
other interested NHTSA personnel. For 
planning purposes, assume that these 
presentations will be conducted at the 
NHTSA Office o f  Crash Avoidance 
Research, Washington, DC. An original 
and three copies of briefing materials 
shall be submitted to the COTR.

Issue on: July 20,1993.
G e o rg e  L . P a r k e r ,

Associate Adm inistrator fo r Research and 
D evelopm ent
[FR Doc. 93-17800 Filed 7-26-934 8:45 am] 
BILLING CODE 4910-69-M
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Vol. 58, No. 142 
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This section of the FEDERAL REGISTER 
contains notices of meetings published under 
the “Government in the Sunshine Act” (Pub. 
L. 94-409) 5 U.S.C. 552b(e)(3).

FEDERAL ENERGY REGULATORY 
COMMISSION

The following notice of meeting is 
published pursuant to Section 3(a) of 
the Government in the Sunshine Act 
(Pub. L. No. 94-409), U.S.C. 552b:
DATE AND TIME: July 29,1993,10:00 a.m. 
PLACE: 825 North Capitol Street, NE., 
Room 9306, Washington, DC 20426. 
STATUS: Open.
MATTERS TO BE  CONSIDERED: Agenda.

Note.—Items listed on the agenda may be 
deleted without further notice.
CONTACT PERSON FOR MORE INFORMATION: 
Lois D. Cashell, Secretary, Telephone 
(202) 208-0400. For a recording listing 
items stricken from or added to the 
meeting, call (202) 208-1627.

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Reference and 
Information Center.
Consent Agenda—Hydro, 984th Meeting— 
July 29,1993, Regular Meeting (10:00 a.m.)
CAH-1.

Project No. 1835-094, Nebraska Public 
Power District 

CAH-2.
Project No. 2425-002, The Potomac Edison 

Company 
CAH-3.

Project No. 2528-020, Central Maine Power 
Company 

CAH-4.
Project No, 9025-006, Weyerhaeuser 

Company 
CAH-5.

Project No. 9401-017, Halecrest Company 
CAH-6.

Project No. 1858-004, Beaver City 
Corporation 

CAH-7.
Project Nos. 8990-029 and 8654-023, Noah 

Corporation 
CAH-8.

Project No. 2711-002, Northern States 
Power Company 

CAH-9. '
Project No. 2832-019, Boise-Kuna 

Irrigation District, Nampa & Meridian 
Irrigation District, New York Irrigation 
District, Wilder Irrigation District and 
Big Bend Irrigation District.

CAH-10.

Project No. 11409-001, North Sidé Canal 
Company

Consent Agenda—Electric 
CAE-1.

Docket No. ER93-706-000, Indiana 
Michigan Power Company and Ohio 
Power Company 

CAE-2.
Docket No. ER93-676-000, Wisconsin 

Power ft Light Company 
CAE-3. s

Docket No. ER93-699-000, Puget Sound 
Power and Light Company 

CAE-4.
Docket No. QF86-398-002, Pomona 

Cogeneration Limited Partnership 
CAE-5.

Docket No. EG93-54-000, Great Bay Power 
Company 

CAE-6.
Docket Nos. ER93-594-001, ER93-595-001 

and ER93-604-001, Pennsylvania Power 
and Light Company 

CAE-7.
Docket No. ER93-401-003, Montaup 

Electric Company 
CAE—8.

Docket No. ER93-302-001, Northern States 
Power Company (Minnesota) and 
Northern States Power Company 
(Wisconsin)

CAE-9.
Omitted

CAE-10.
Omitted

CAE-11.
Docket No. EL93-39-000, Daggett Leasing 

Corporation
Docket No. QF84-434-002, LUZ Solar 

Partners Ltd.
Docket No. QF85-504-003, LUZ Solar 

Partners, II, Ltd.
CAE-12.

Docket No. EL93-37-000, Turlock 
Irrigation District v. Pacific Gas and 
Electric Company 

CAE-13.
Omitted

CAE-14.
Docket Nos. ER7&-205-014, (Phase II), 

ER79-150-022, (Phase II), ER81-177- 
016, ER82-427-011, ER84-75-017, 
ER86-271-003, ER87-483-002 and 
FA85-67-003, Southern California 
Edison Company 

CAE-15.
Docket No. ER93-397-000, Ocean State 

Power
Docket No. ER93-398-000, Ocean State 

Power II 
CAE—16.

Docket Nos. ER8&-562-005, ER87-232-003 
and ER91-149-000, Boston Edison 
Company 

CAE-17.
Docket No. EL92-42-000, UNITIL Power 

Corporation and Public Service 
Company of New Hampshire 

CAE-18.

Docket No. FA90-24-001, The Connecticut 
Light and Power Company

Docket No. FA90-25-001, Western 
Massachusetts Electric Company 

CAE-19.
Docket No. RM90-8-000, Amendments to 

FERC Form Nos. 1 and 1-F, and Annual 
Charges, and Fuel Cost and Purchased 
Economic Power Adjustment Clauses; 
Technical Amendment 

CAE-20.
Docket No. EG93-56-000, Las Vegas 

Energy Storage Limited Partnership
Consent Agenda—Oil and Gas 
CAG—1.'

Docket No. RP93-139-000, Transwestem 
Pipeline Company 

CAG-2.
Docket No. RP93-141-000, Northern 

Natural Gas Company 
CAG-3.

Docket No. RP93-146-000, Panhandle 
Eastern Pipe Line Company 

CAG—4.
Docket No. RP93-149-000, ANR Pipeline 

Company 
CAG-5.

Docket Nos. TA93-1-86-000,001, 002, 003 
and TQ93-5-86-000, Pacific Gas 
Transmission Company 

CAG-6.
Docket No. TM93-6-18-000, Texas Gas 

Transmission Corporation 
CAG—7.

Docket No. TQ93-7-34-000, Florida Gas 
Transmission Company 

CAG-8.
Docket No. TQ93-8-16-000, National Fuel 

Gas Supply Corporation 
CAG-9.

Docket Nos. RP93-56-001 and RP93-86- 
001, Transwestern Pipeline Company 

CAG-10.
Omitted

CAG-11.
Docket No. RP93—87-000, Natural Gas 

Pipeline Company of America 
CAG—12.

Docket No. RP93-62-005, Equitrans, Inc. 
CAG-13.

Docket No. RP93-144-000, Southern 
Natural Gas Company 

CAG-14.
Docket No. RP92-120-007, Panhandle 

Eastern Pipe Line Company 
CAG-15.

Docket No. PR91-22-000, Cranberry 
Pipeline Corporation 

CAG—16.
Docket No. PR92—10-000, Cranberry 

Pipeline Corporation 
CAG-17.

Docket No. PR93-8-000, Bridgeline Gas 
Distribution Company 

CAG—18.
Docket Nos. GP91-8-000 and 003, Jack J. 

Grynberg, Individually and as General 
Partner for the Greater Green River Basin



Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Sunshine Act Meetings 4 0 1 8 7

Drilling Program: 72-73 v. Rocky 
Mountain Natural Gas Company, a 
Division of KN Energy, Inc.

Docket Nos. GP91-10-000 and 003, Rocky 
Mountain Natural Gas Company v. Jack
J. Grynberg, Individually and as General 
Partner for the Greater Green River Basin 
Drilling Program: 72-73 

CAG-19.
Docket No. TF93-4-24-001, Equitrans, Inc. 

CAG-20.
Docket No. RP93-14-011, Algonquin Gas 

Transmission Company 
CAG-21.

Omitted
CAG-22.

Docket Nos. TA93-1-25-001 and TQ93- 
11-25-001, Mississippi River 
Transmission Corporation 

CAG-23.
Docket No. RP88-211-039, CNG 

Transmission Corporation 
CAG—24.

Docket No. RP93-106-003, Texas Gas 
Transmission Corporation 

CAG—25.
Docket Nos. RP91-143-023, RP91-231-005 

and RS92-63-003, Great Lakes Gas 
Transmission Limited Partnership 

CAG-26.
Docket Nos. RP91-143-012, RP91-231-004 

and RP89-186-011, Great Lakes Gas 
Transmission Limited Partnership 

CAG-27.
Docket Nos. RP9Î-104-000,001, RP91- 

106-000, 001, RP91-109-000, RP91- 
215-000, RP91-217-000 and RP92-8- 
000, Transwestern Pipeline Company 

CAG-28.
Docket Nos. RP92-149-001 and 002, 

Transcontinental Gas Pipe Line 
Corporation 

CAG—29.
Docket No. TM91-7-28-003, Panhandle 

Eastern Pipe Line Company 
CAG-30.

Docket No. RP93-109-003, Williams 
Natural Gas Company 

CAG-31.
Docket No. RP85-202-012, Trunkline Gas 

Company 
CAG—32.

Docket Nos. RP85-203-014 and RP88- 
203-011, Panhandle Eastern Pipe Line 
Company 

CAG-33.
Docket Nos. RP92-171-000,001,002, 

TA92-1-17-005,006 and 007, Texas 
Eastern Transmission Corporation 

CAG-34.
Docket Nos. TM90-3-42-005, 006, RP90- 

49-003, CP88—99-014, TM90-5-42-002, 
003, RP86—126-007 and RP90-43-002, 
Transwestern Pipeline Company 

CAG—35.
Docket No. RP93-14-004, Algonquin Gas 

Transmission Company 
CAG-36.

Omitted
CAG-37.

Docket Nos. TA91-1-17-004 and TM91-1- 
17-001, Texas Eastern Transmission 
Corporation 

CAG-38.
Docket No. RA88-1-000, LePaul Oil 

Company, Inc.
CAG-39.

Docket No. RA85-3-001, Commonwealth 
Oil Refining Company, Inc.

CAG-40.
Docket Nos. IS93-29-000 and OR93-4- 

000, Chevron Pipe Line Company 
CAG—41.

Docket No. FA90-18-000, Eastern Shore 
Natural Gas Company 

CAG-42.
Docket No. GP93-4-001, Railroad 

Commission of Texas, Tight Formation 
Determination, Texas-87, Edwards 
Limestone Formation, FERC JD93- 
00670T 

CAG-43.
Docket No. RS92-11-015, Texas Eastern 

Transmission Corporation 
CAG-44.

Docket Nos. RS92-23-010, RP91-203-030 
and RP92-132-031, Tennessee Gas 
Pipeline Company 

CAG—45.
Docket No. CP91-2759-001, Northern 

Natural Gas Company 
CAG—46.

Docket No. CP91-2394-000, Questar 
Pipeline Company 

CAG-47.
Docket No. CP92-697-000, United Gas 

Pipe Line Company 
CAG—48.

Docket No. CP93-162-000, Colorado 
Interstate Gas Company 

CAG-49.
Docket No. CP93-146—000, Columbia Gas 

Transmission Corporation 
CAG-50.

Omitted
CAG-51.

Docket No. CP93-69-000, Petal Gas 
Storage Company .

CAG-52.
Docket No. CP93—116-000, Panhandle 

Eastern Pipe Line Company 
CAG-53.

Omitted .
CAG-54.

Omitted
CAG-55.

Docket No. CP92—661—000 Freeport- 
McMoRan, Inc. and Aquila Energy 
Marketing Corporation v. KN Energy,
Inc. Docket No. CP92-519-000, KN 
Energy, Inc 

CAG-56.
Docket No. CP92-242-000, Northern 

Natural Gas Company 
CAG-57.

Docket No. CP93-117-000, San Diego Gas 
ft Electric Company Docket No.CP93- 
119-000, Southern California Gas 
Company and San Diego Gas ft Electric 
Company 

CAG-58.
Docket No. CP93-98-000, Gas Company of 

New Mexico, a Division of Public 
Service Company of New Mexico 

CAG-59.
Docket Nos. RS92-86-004, RP92-108-606 

and RP92-137-016, Transcontinental 
Gas Pipe Line Company 

CAG-60.
Docket No. MG93—4-000, National Fuel 

Gas Supply Corporation 
CAG—61.

Docket Nos. RP89-160-016, RP92-165-014 
and RP89-114-001, Trunkline Gas 
Company 

CAG-62.
Docket Nos. RP93-150-000, Northern 

Natural Gas Company 
CAG-63.

Docket No. RS92-85-001, Trailblazer 
Pipeline Company 

CAG-64.
Docket No. CP91-2206-006, Tennessee Gas 

Pipeline Company 
CAG-65.

Docket Nos. RS92-21-004, 005, RP93-101- 
001, RP93-103-001 and RP93-105-001, 
National Fuel Gas Supply Corporation 

CAG-66.
Docket Nos. RS92-64-001,002,003 and 

004, High Island Offshore System Docket 
Nos. RS92-88-001,002 and 005, U-T 
Offshore System 

CAG-67.
Docket Nos. RS92-67-001 and 002, 

Northern Border Pipeline Company
Hydro Agenda
H-l.

Reserved
Electric Agenda 
E-l.

Docket No. TX93-1-000, Tex-La Electric 
Cooperative of Texas, Inc. Order on 
complaint under section 211 of the 
Federal Power Act.

E-2.
Docket No. EC93-6-000, Cincinnati Gas ft 

Electric Company and PSI Energy, Inc. 
Whether the merger between the two 
companies is consistent with the public 
interest.

E-3.
Docket No. PL93-2-002, Prior Notice and 

Filing Requirements Under Part II of the 
Federal Power Act.

E—4.
Docket No. RM93-3-000, Regional 

Transmission Groups.
Oil and Gas Agenda 
/. Pipeline Rate Matters 
PR-1.

Docket No. RM93—4—000, Standards for 
Electronic Bulletin Boards Required 
Under Part 284 of the Commission's 
Regulations. Notice of Proposed 
Rulemaking.

II. Restructuring Matters 
RS-1.

Docket Nos. RS92-87-014 and 016, 
Transwestem Pipeline Company. Order 
on compliance and rehearing.

RS-2.
Docket Nos. RS92-9-002,003 and RP93- 

18-001, Questar Pipeline Company. 
Order on compliance and rehearing. 

RS-3.
Docket No. RS92—3—001, Arkla Energy 

Resources Company. Order on 
compliance and rehearing.

RS—4.
Docket Nos. RS92-74-000, RP92-157-000 

and 003, Pacific Offshore Pipeline 
Company. Order on compliance.

RS-5.
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Docket Nos. RS92-15-002,003, RP93-62- 
004 and 001, Equitrans, Inc. Order on 
compliance.

RS-6.
Docket Nos. RS92-19-000,001,002, RP92- 

104-000 and RP92-131-000, KN Energy, 
Inc. Order on compliance and rehearing.

R5_7
Docket Nos. RS92-12-002, 003, RP89-183- 

046, TC89-8-008, RP91-43-008, TM91- 
3-43-008 and RP91-152-024, Williams 
Natural Gas Company. Order on 
compliance and rehearing.

RS-8.
Docket Nos. RS92-30-001 and 002, 

Carnegie Natural Gas Company. Order on 
compliance and rehearing.

RS-9.
Docket No. RS93-2-000, Algonquin LNG, 

Inc. Order on compliance.
RS-10.

Docket Nos. RS92-33-002, RP91-204-013 
and RP90-111-022, East Tennessee Gas 
Company. Order on compliance and 
rehearing.

RS-11.
Docket Nos. RS92-1-004 and 005, ANR 

Pipeline Company. Order on compliance 
and rehearing.

RS-12.
Docket Nos. RS92-25-000, 001, 002,003 

and CP93-504-000, Trunkline Gas 
Company. Order on compliance and 
rehearing.

RS-13.
Docket No. RS92-11-008, Texas Eastern 

Transmission Corporation.
Docket No. RS92-63-002, Great Lakes Gas 

Transmission Limited Partnership. Oder 
on rehearing.

RS-14.
Docket Nos. RS92-20-001 and 002, Mid 

Louisiana Gas Company. Order on 
compliance and rehearing.

RS-15.
Docket No. CP91-1794-001, Trunkline Gas 

Company and United Gas Pipe Line 
Company. Older on amendment of 
existing capacity release authorization.

III. Pipeline Certificate Matters
PC-1.

Reserved
Dated: July 22,1993.

Lois D. Cariteli,
Secretary.
IFR Doc. 93-17978 Filed 7-23-93; 11:19 ami
BILLING CODE 6717-01-M

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM
TIME AND DATE: 11:00 a.m., M onday, 
August 2,1993.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
N.W., Washington, D.C. 20551.
STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions! involving individual Federal 
Reserve System employees.

2. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE INFORMATION: 
Mr. Joseph R. Coyne, Assistant to the 
Board; (202) 452-3204. You may call 
(202) 452-3207, beginning at 
approximately 5 p.m. two business days 
before this meeting, for a recorded 
announcement of bank and bank 
holding company applications 
scheduled for the meeting.

Dated: July 23,1993.
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 93-18032 Filed 7-23-93; 2:40 pm] 
BtUJNG CODE *219-01-?

NUCLEAR REGULATORY COMMISSION

DATE: Weeks of July 28, August 2 ,9 , and
16,1993.
PLACE Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville. 
Maryland.
STATUS: Public and closed.
MATTERS TO B E  CONSIDERED:

Week of July 26 
Thursday, July 29  
10:00 a.m.

Briefing on Options for Changes to 
Regulation of Nuclear Medicine (Public 
Meeting)

(Contact: Darrel Nash, 301-504-3610) 
11:30 a.m.

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

Week of August 2—Tentative 
Monday, August 2  
1:30 p.m.

Briefing on Status of Part 100 Rule Change 
and Proposed Update on Source Term 
and Related Issues (Public Meeting)

(Contact: Leonard Soffer, 301-492-3916)
Tuesday, August 3 
11:30 a.m.

Affirmation/Discussion and Vote (Public 
Meeting)

a. Amendments to 10 CFR Part 73, to 
Require Annual Physical Fitness 
Performance Testing and Updated Day 
Firing Qualifications for Tactical 
Response Team Members, Armed 
Response Personnel, and Guards at Fuel 
Cycle Facilities Possessing Formula 
Quantities of Special Nuclear Material 
(Tentative)

(Contact: Harry Tovmassian, 301-492- 
3634)

Week of August 9—Tentative 
W ednesday, August 11 
2:00 p.m.

Briefing on Strategic Information 
Technology Plan (Public Meeting)

(Contact: Fran Goldberg, 301-492—7216) 
3:30 a.m.

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

Week of August 18—Tentative 
Thursday, August 19  
11:30 a.m.

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

Note: Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice if 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date.
To Verify the status of Meeting Call 
(Recording)—(301) 504-1292.
CONTACT PERSON FOR MORE INFORMATION:
William Hill (301) 504-1661.

Dated: July 23,1993.
William M. Hill, Jr.,
SECYTracking Officer, Office o f the 
Secretary.
(FR Doc. 93-18031 Filed 7-23-93; 2:30 pm] 
BHJJNG CODE 75S0-01-M

RURAL TELEPHONE BANK

ACTION: Staff Briefing for t h e  Board of
Directors.
TIME AND DATE: 10 a.m., Thursday. 
August 5,1993,
PLACE: Chesapeake II Room, Holiday Inn 
Inner Harbor Hotel, 301 West Lombard 
Street, Baltimore, MD.
STA TU S: O p e n .

MATTERS TO B E  D ISCUSSED: The staff 
briefing will consist of matters relating 
to;

1. Status of proposed regulations and 
legislation.

2. Prepayment policy issues effecting 
loans approved since F Y 1992.

3. The concept of compensating 
benefits.

4. Guidelines for determining Class C 
stock dividend rate.

5. Requirements for retiring Class A 
and Class B stock.

6. Ownership of RTB’s balance sheet 
after privatization.

7. The status of Equity Fund account.
ACTION: Regular Meeting of the Board of 
Directors.
TIME AND DATE: 3 p.m., Thursday, August
5 ,1993 .
PLACE: Chesapeake II Room, Holiday Inn 
Inner Harbor Hotel, 301 West Lombard 
Street, Baltimore, MD.
STATUS: O pen .
MATTERS TO B E  CONSIDERED: The 
following matters have been placed on 
the agenda for the Board of Directors 
meeting:

1. Call to Order.
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2. Approval of Minutes of May 7, 
1993, Board meeting.

3. Report on loans approved in the 
third quarter of FY 1993.

4. Review of third quarter, FY 1993, 
financial statements.

5. Report of ad hoc committee on 
privatization of the RTB

6. Report of ad hoc committee on 
prepayments.

7. Resolution to set annual Class C 
stock dividend rate.

8. Establish date and location of next 
regular Board meeting.

9. Adjournment.

CONTACT PERSON FOR MORE INFORMATION: 
Matthew P. Link, Assistant Secretary, 
Rural Telephone Bank (202) 720-0530. 
Dated: July 22 ,1993.
James B. Huff, Sr.,
Governor, Rural T elephone Bank.
[FR Doc 93-17979 Filed 7 -2 7 -9 3 ; 11:19 ami
BILLJMO CODE 3410-15-F
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Corrections

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rute, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service

7 CFR Part 318

[Docket No. 91-094-2]

Fruits and Vegetables From Hawaii, 
Puerto Rico, and the Virgin Islands

Correction

In rule document 93-3282 beginning 
on page 7953 in the issue of Thursday, 
February 11,1993, amke the following 
corrections:

$318.13-16 [Corrected]

1. On page 7959, in the second 
column, in the amendatory instruction 
9. to § 318.13-16, in the second line, 
“transmit permit” should read “transit 
permit”.

$318.13-17 [Corrected]

2. On page 7960, in the first column, 
in § 318.13-17(c), in the first line,
“Making * * * ” should read “Marking 
*****

3. On the same page, in the 2d 
column, in § 318.13-17(f), in the 12th 
line, “remaking” should read 
“remarking”

4. On the same page, in the 3rd 
column, in §318.13-17(i)(l), in the 18th 
line, “transmit” should read “transit”.

$ 318.58-12 [Corrected]

5. On page 7962, in the second 
column, in amendment 19., in the 
heading, “§ 318.58-1” should read 
“§318.58-12".
BILLING CODE 1506-01-0

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service
[Docket No. 93-051-1]

Availability of Environmental 
Assessments and Findings of No 
Significant Impact Relative To 
Issuance of Permits to Field Test 
Genetically Engineered Organisms

Correction
In notice document 93-11256 

beginning on page 28387 in the issue of 
Thursday, May 13,1993, make the 
following corrections:

1. On page 28388, in the table:
a. In the first column (Permit No.), in 

the fourth entry, “92-043-02” should 
read “93-043-02” and “12-22-92” 
should read “5-22-92”.

b. In the same column, in the sixth 
entry, “91-333-03” should read “91-358- 
01” and “1-20-92” should read “4-10- 
92”.
BILUNG CODE 1 5 0 5 4 1 -0

DEPARTMENT OF AGRICULTURE 

Farmers Home Administration

7 CFR Part 1980
RIN 0575-AS 33

Certified Lender Program 

Correction
In rule document 93-14486 beginning 

on page 34302 in the issue of Thursday, 
June 24,1993, make the following 
correction:

$1980.118 [Corrected]
On page 34332, in the second column, 

in amendatory instruction 25. to 
§ 1908.118, in the first line, insert 
“adding” after “by”.
BILLING CODE 1506-01-0

FEDERAL HOUSING FINANCE BOARD

12 CFR Parts 935 and 940
[No. 93-43]

Advances

Correction
In rule document 93-11305 beginning 

on page 29456 in the issue of Thursday,

Federal Register 

Voi. 58. No. 142 

Tuesday, July 27, 1993

May 20,1993, make the following 
correction:

On page 29464, in the third column, 
in the sixth line from the top, “CAFE” 
should be removed.
BILLING CODE 1 5 0 6 4 1 -0

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101

[Docket No. 90N-135D]

RIN 0905-AD96

Food Labeling; General Requirements 
for Nutrition Labeling for Dietary 
Supplements of Vitamins, Minerals, 
Herbs, or Other Similar Nutritional 
Substances

Correction
In proposed rule document 93-14274 

beginning on page 33715 in the issue of 
Friday, June 18,1993, make the 
following cofrections:

1. On page 33725, in the second 
column, in COMMENTS, in the second 
line, “July 19,1993” should read 
“August 17,1993”.

$101.12 [Corrected]
2. On page 33726, in § 101.12(b), in 

Table 2, under Label statement, 
“packet(s),” should be flush with the 
dash.
BILLING CODE 1 5 0 5 4 1 -0

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101

[Docket No. 91N-384D]
RIN 0905-AD96

Food Labeling: Requirements for 
Nutrient Content Claims for Dietary 
Supplements of Vitamins, Minerals, 
Herbs, and Other Similar Nutritional 
Substances

Correction
In proposed rule document 93-14273 

beginning on page 33731 in the issue of 
Friday, June 18,1993, on page 33748, in 
the third column, in COMMENTS, in the
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second line, “July 19,1993“ should read DEPARTMENT OF LABOR 
“August 17,1993“.
BtLUNo c o d e  i s o M i 'O  Occupational Safety and Health

Administration

29 CFR Part 1910

RIN 1218-A326

Air Contaminants

Correction
In rule document 93-15292 beginning 

on page 35338 in the issue of

Wednesday, June 30,1993 on page 
35351, table Z-3 was published 
incorrectly and should read as set forth 
below:

TABLE Z-3 Mineral Dusts

Substance mppcf« mg/m3
Silica:
Crystalline

Quartz (Resoirable).....................................................................
250» 10 mg/m3«

%Si02+5 % Si02 + 2

Quartz (Total Dust)..................................................................... ......................................
30 mg/m3

% Si02 + 2
Cristobalita: Use VS> the value calculated from the count or mass formulae for quartz 
Tridymite: Use Vfe the value calculated from the formulae for quartz

80 mg/m3
Amorphous, including natural diatomaceous earth................................................................ 20

%Si02
Silicates (less than 1% crystalline silica):

Mica................................................................................................... ................. 20
20

20«

50
15

Soapstone....................................................................................................
Talc (not containing asbestos).................................................................................
Talc (containing asbestos) Use asbestos limit.
Tremolite, asbestiform (see 29 CFR 1910.1001).
Portland cement...................................................................................................... ..

Graphite (Natural) .............................................................................................................
Coal Dust:

Resoirable fraction less than 5% SiO-> ...................................................................... .....
2.4 mg/m3«

%Si02+2

Respirable fraction greater than 5% SiQ2 ................ ................... - ..........................................
10 mg/m3«

%Si02+2
Inert or Nuisance Dust: <»

Resoirable fraction............. ...................................................................................................... 15
50

5 mg/m3 
15 mg/m3Total dust...................................................................

Note—Conversion factors - mppcf X 35.3 *  miHion particles per cubic meter *  particles per c c.
* Millions of particles per cubic foot of air, based on impinger samples counted by light-field techniques.
bThe percentage of crystalline silica in the formula is the amount determined from airborne samples, except in those instances in which other 

methods have been shown to be applicable.
c Containing less than 1% quartz; if 1% quartz or more, use quartz limit
dAII inert or nuisance dusts, whether mineral, inorganic, or organic, not listed specifically by substance name are covered by this limit, which is 

the same as the Particulates Not Otherwise Regulated (PNORj limit in Table Z-1.
‘ Both concentration and percent quartz for the application of this limit are to be determined from the fraction passing a size-selector with the 

following characteristics:

Aerodynamic diameter (unit density sphere) Percent passing 
selector

2.5 ...
3.5____
5.0____ '
10____

90
75
50
25
0

,hte not* r9U*  to the use of an AEC (now NRC) Instrument The respirable fraction of coal dust is determined with an MRE; the figure corresponding to that of 2 4  
mv Tn3 m the table for coal dust Is 4.5 mcVm1. *

BILUNG CODE 1 5 0 5 -0 1 -0
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DEPARTMENT OF EDUCATION

34CFR Part 110
RIN 1870-AA05

Nondiscrimination on the Basis of Age 
in Programs or Activities Receiving 
Federal Financial Assistance
AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: These final regulations 
implement provisions of the Age 
Discrimination Act of 1975 (Act) and 
the general govemmentwide regulations 
published in the Federal Register on 
June 12,1979. They incorporate the 
standards for determining what is age 
discrimination. They also discuss the 
responsibilities of Department of 
Education (ED) recipients and the 
investigation, conciliation, and 
enforcement proceedings that ED will 
use to ensure compliance with the Act. 
EFFECTIVE DATE: These regulations will 
be effective on August 26,1993.
FOR FURTHER INFORMATION CONTACT: 
Norma V. Cantu, Assistant Secretary for 
Civil Rights, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
Washington, DC 20202-1100.
Telephone: (202) 205-5413. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the TDD 
number at (202) 205—9683 or 1-800— 
421-3481.
SUPPLEMENTARY INFORMATION:
I. Background Information

In November 1975, Congress enacted 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101 et seq.) as part of the 
amendments to the Older Americans 
Act (Pub. L. 94-135). .

The Age Discrimination Act of 1975 
prohibits discrimination on the basis of 
age in programs or activities receiving 
Federal financial assistance. The Civil 
Rights Restoration Act of 1987, Public 
Law 100-259, which was enacted on 
March 22,1988, amended the Act and 
other civil rights statutes to define 
“program or activity” to mean all of the 
operations of specified entities, any part 
of which is extended Federal financial 
assistance.

The Act applies to discrimination at 
all age levels. It also contains certain 
exceptions that permit, under certain 
circumstances, use of age distinctions or 
reasonable factors other than age that 
would otherwise be prohibited by the 
Act. The final regulations implementing 
the Act contain a prohibition against 
intimidation or retaliation that is similar 
to that contained in the regulations 
implementing other civil rights statutes

enforced by ED. See 34 CFR 100.7(e), 
incorporated by reference in 34 CFR 
104.61 and 106.71.

The Act required the former 
Department of Health, Education, and 
Welfare (HEW), ED’s predecessor 
agency, to issue general 
govemmentwide regulations setting 
standards to be followed by all Federal 
departments and agencies in 
implementing the Act. The Act also 
required each department or agency that 
operates programs of Federal financial 
assistance to issue regulations to carry 
out the Act's prohibition against age 
discrimination and to provide 
appropriate investigative, conciliation, 
and enforcement procedures. Agency* 
specific regulations must conform to the 
general govemmentwide regulations.

HEW issued the final 
govemmentwide regulations on June 12, 
1979 (44 FR 33768). The Act and the 
regulations' prohibition against age 
discrimination became effective on July 
1,1979. On September 24,1979, HEW 
published a notice of proposed 
rulemaking (NPRM) for its agency- 
specific regulations in the Federal 
Register (44 FR 55108). In May 1980, 
HEW was reorganized as the 
Department of Health and Human 
Services (HHS) and the Department of 
Education pursuant to the Department 
of Education Organization Act (Pub. L. 
96-88). HHS promulgated its final 
regulations on December 28,1982 (47 
FR 57850). Published today are the final 
ED age discrimination regulations, 
which are issued pursuant to the 
provisions of the Act, the 
govemmentwide regulations, and the 
Department of Education Organization 
Act. Publication of the final regulations 
has been delayed due to the uncertainty 
created by litigation of the HHS agency- 
specific regulations, which complicated 
the drafting of these regulations. In 
addition, continuous changes 
occasioned by amendments from 
Congress and enactment of new 
programs made appendix A, which 
contains the age distinctions in ED’s 
statutes and regulations, unwieldy and 
in need of constant updating.

Implementation of the final ED age 
regulations is integrally related to 
achieving the National Education Goals, 
which embody the belief that learning is 
a lifelong challenge and that efforts 
must be made to enhance the knowledge 
and skills of all Americans. National 
Education Goal 5 emphasizes the need 
for adult Americans to be literate and to 
possess the knowledge and skills 
necessary to compete in a global 
economy. The purpose of the Act as 
implemented by the final ED age 
regulations complements the National

Education Goals by promoting access to 
public education irrespective of age.
II. Significant Changes From the NPRM

Several changes were made in these 
final regulations as a result of public 
comment and review in ED. The general 
changes are summarized first, and then 
additional changes are discussed by 
subpart.
A. General Changes

The NPRM incorporated by reference 
several provisions found in the 
govemmentwide regulations in 45 CFR 
90.3, 90.4, 90.12, 90.13, 90.14, 90.15, 
90.16, and 90.49. Because public 
comment indicated that this 
incorporation by reference could be 
confusing and more time-consuming to 
the user and that the referenced 
regulations may not be available to the 
user, these provisions are fully set out 
in the final regulations as follows:

1. Section 90.3, “What programs and 
activities does the Age Discrimination 
Act of 1975 cover?” is found in these 
regulations in § 110.2, “To what 
programs do these regulations apply?”

2. The definitions in § 90.4 are added 
to the definitions in § 110.3 of these 
regulations. The final regulations define 
four terms that were not defined in the 
governmentwide regulations:
“Applicant for Federal financial 
assistance,” “Department,” “ED,” and 
“Subrecipient.” Definitions of these 
terms have been included to provide 
greater clarity to both the public and 
recipients of Federal financial 
assistance.

3. Section 90.12, “Rules against age 
discrimination,” is found in § 110.10 of 
these regulations.

4. Section 90.13, “Definitions of 
'normal operation’ and ‘statutory 
objective,”’ is found in § 110.11 of these 
regulations.

5. Section 90.14, “Exceptions to the 
rules against age discrimination: Normal 
operation or statutory objective of any 
program or activity,” is found in 
§110.12 of these regulations.

6. Section 90.15, “Exceptions to the 
rules against age discrimination: 
Reasonable factors other than age,” is 
found in § 110.13 of these regulations.

7. Section 90.16, “Burden of proof,” is 
found in § 110.14 of these regulations.

8. The requirements of section 90.49, 
“Remedial and affirmative action by 
recipients,” are dealt with in § 110.38, 
“Remedial action by recipients,”
§ 110.15, “Affirmative action by 
recipients,” and § 110.16, “Special 
benefits for children and the elderly,”
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B. Subpart A (§§ 110.1-110.3)
A new paragraph (b) was added to 

§ 110.2 (formerly § 91.2 of the NPRM) to 
make clear that although the Act 
generally covers all programs and 
activities that receive Federal financial 
assistance, it does not apply to any age 
distinction “established under authority 
of any law" that provides benefits or 
establishes criteria for participation on 
the basis of age or in age-related terms.

Age distinctions that are “established 
under authority of any law” may 
continue in use. Section 110.2(b) adopts 
the definition of “any law“ established 
in the govemmentwide regulations in 45 
CFR 90.3. Therefore, these regulations 
do not apply to age distinctions 
contained in Federal statutes, State 
statutes, or local statutes or ordinances 
adopted by elected, general purpose 
legislative bodies.

The Act also excludes from coverage 
most employment practices, except in 
federally funded public service 
employment programs under the Job 
Training Partnership Act (formerly the 
Comprehensive Employment and 
Training Act of 1974; see 29 U.S.C. 1501 
et seq ). However, the final regulations 
apply to the Federal Work Study 
Program, which is considered both 
employment and Federal financial 
assistance. The Age Discrimination in 
Employment Act administered by the 
Equal Employment Opportunity 
Commission continues to be the Federal 
statute that prohibits employment 
discrimination on the basis of age.
C. Subpart B (§§110.10-110.17)

Section 110.16 states that if a 
recipient provides special benefits to the 
elderly or children, the use of those age 
distinctions is presumed to be necessary 
to the normal operation of the program. 
Examples of special benefits may be 
special discounts or reduced fees for the 
elderly in a federally funded program.

The provision allowing special 
benefits has been revised somewhat 
from that contained in the 
govemmentwide regulations and the 
NPRM to make it clear that special 
benefits are presumed to be within the 
statutory exception applicable to actions 
necessary to the normal operation of the 
program. The NPRM and 
govemmentwide regulations stated that 
those benefits would be presumed to be 
voluntary affirmative action. The new 
wording follows the HHS regulations in 
45 CFR 91.17 and is consistent with 
congressional intent that the normal 
operation of programs properly 
designed to provide special benefits for 
the elderly or children not be disturbed.

Thus, those special benefits are entitled 
to a presumption of validity.

In reviewing special benefits in 
specific cases to ensure that they are in 
fact consistent with the Act and 
congressional intent, ED will consider 
the rationale for the special benefits, the 
effect on other individuals, and all other 
relevant factors. The regulations leave to 
the reasonable discretion of the 
recipient the definition of who qualifies 
as “children” or "the elderly” for 
purposes of receiving a special benefit.

A new § 110.17 was added to these 
final regulations to clarify the Act’s 
effect on age distinctions contained in 
other regulations promulgated by ED. It 
provides that age distinctions contained 
in regulations published by ED are 
presumed to be necessary to the 
achievement of a statutory objective of 
the program to which the regulations 
apply. It follows the HHS agency- 
specific regulations (45 CFR 91.18), and 
it creates the presumption that all age 
distinctions contained in ED regulations 
are consistent with the Act.

Within 12 months of publishing these 
final age regulations, ED will review age 
distinctions imposed on recipients by 
its regulations and publish, for comment 
in the Federal Register, an accounting 
of the age distinctions, including a 
justification for continuance or a list of 
those to be eliminated.
D. Subpart C(§§ 110.20-110.25)

In response to comments and ED’s 
review of the NPRM, § 91.33 of the 
NPRM, “Self-evaluation,” has been 
revised and appears in the final 
regulations in § 110.24, “Recipient 
assessment of age distinctions.” A self- 
evaluation is no longer automatically 
required, although ED may require a 
recipient to complete a self-evaluation 
in conjunction with a compliance 
review or a complaint investigation. 
Requiring a self-evaluation by all of ED’s 
recipients employing more than 15 
employees was deemed to be too 
burdensome. ED determined that a more 
effective and less intrusive way of 
achieving the objective of making 
recipients aware of their responsibilities 
under the Act was to add to the 
regulations two sections, one requiring 
assurances of compliance and the other 
requiring a recipient to designate an 
employee responsible for coordinating 
its compliance with the Act, to provide 
notice to beneficiaries, and to adopt 
grievance procedures.

Section 110.23 requires applicants for 
Federal financial assistance to complete 
assurances of compliance. The addition 
of standard assurances is less 
burdensome and less costly than a 
mandatory self-evaluation. Assurances

of compliance are also required under 
other civil rights statutes enforced by 
ED. See 34 CFR 100.4,104.5, and 106.4.

Section 110.25, “Designation of 
responsible employee, notice, and 
grievance procedures,” was added to 
further the goals of the Act. As is true 
for § 110.23, these responsibilities are 
already required under other civil rights 
statutes enforced by ED. See 34 CFR 
104.7-104.8 and 106.8-106.9. By 
designating an employee to coordinate 
compliance, a recipient helps to ensure 
that it will carry out its responsibilities 
under the Act and these regulations.
The notice provision, whereby 
recipients are required to notify 
beneficiaries of information regarding 
the provisions of the Act and these 
regulations, helps ensure that 
beneficiaries are aware of their rights. 
Requiring recipients to have grievance 
procedures provides both recipients and 
complainants the opportunity to resolve 
disputes at the institutional level. 
However, filing a grievance with a 
recipient will not satisfy the exhaustion 
requirements of the Act and of these 
regulations in § 110.39.
E. Subpart D (§§ 110.30-110.39)

In § 110.32(b), which deals with 
mediation, the language has been 
modified to clarify that "meetings” may 
be conducted by telephone. Also, the 
sentence in the NPRM requiring at least 
one meeting with the mediator before 
ED accepts the judgment that an 
agreement is not possible has been 
deleted. As a practical matter, if either 
the recipient or the complainant refuses 
to meet for mediation, there is no point 
in holding the complaint for 60 days 
before returning it to ED for 
investigation. Section 110.32(e)(3) 
permits the mediator to return the 
complaint if the mediator determines 
that agreement cannot be reached. In 
some cases, it may be unnecessary to 
hold a meeting to determine that 
agreement cannot be reached.

The last sentence in § 110.32(c) has 
been revised to read, “ED takes no 
further action on the complaint unless 
inform ed that the complainant or the 
recipient fails to comply with the 
agreement, at which tim e ED reinstates 
the com plaint. The italicized words 
were added to make clear that ED 
neither monitors nor enforces mediation 
agreements. A complainant must notify 
ED that the mediation agreement is not 
being complied with. When ED is so 
notified by the complainant, ED 
reinstates the complaint and 
investigates whether the recipient is 
complying with the Act and these 
regulations. ED does not investigate 
whether the agreement is being fulfilled.
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Section 110.33 was revised to follow 
more closely the gavemmentwide 
regulations in 45 CFR 90.43(c) (4) and
(5).and the procedures that are used by 
ED for complaints filed under other civil 
rights statutes enforced by ED. Thus, it 
requires that, in the initial investigation, 
ED use fact-finding methods, including 
discussions with the complainant and 
the recipient, to establish the facts, and, 
if possible, resolve the complaint to the 
mutual satisfaction of the parties.
III. Analysis of Comments and Oranges

More than 40,000 copies of the 
proposed HEW agency-specific 
regulations {NPRM) were distributed 
during the 60-day comment period 
following its publication on September 
24,1979. Informational meetings were 
conducted in Washington, DC., 
Wisconsin, Oregon, and Florida during 
October and November 1979. In 
response to the invitation for comments 
in the NPRM, 72 parties submitted 
comments on the proposed regulations. 
An analysis of the comments and of the 
changes in the regulations is published 
as appendix B to these final regulations.
IV. Examples o f How ED Interprets the 
Exemption From and Exceptions to the 
Prohibition Against Age Discrimination

Although the Act generally covers all 
programs and activities that receive 
Federal financial assistance, it does not 
apply to age distinctions established by 
laws that provide benefits or establish 
criteria for participation on the basis of 
age or in age-related terms. In addition, 
the Act and the regulations also include 
exceptions to the prohibition against age 
discrimination. If the action reasonably 
takes into account age as a factor 
necessary to the normal operation of a 
program or to the achievement of a 
statutory objective, it is not prohibited 
by the ACt. Subpart B of the regulations 
sets out a four-part test that must be 
met.

The following discussion and 
examples illustrate the use of standards 
for determining whether age 
distinctions are permissible. It is 
important to recognize that the 
examples are simplified in order to 
illustrate a particular point. The 
examples are provided here in response 
to requests from 23 commentBrs to 
clarify the exceptions.
A. Age Distinctions “E stablished Under 
Authority c f  Any Law" (§ 110.2)

The Age Discrimination Act of 1975 
and these regulations do not apply to 
age distinctions "established unde* 
authority of any law” that provides 
benefits or establishes criteria for 
participation on the basis of age or in

age-related terms. The govammeatwide 
regulations have defined the term "any 
law” to mean age distinctions contained 
in a Federal, State, or local statute or 
ordinance adopted by an elected, 
general purpose legislative body. 
Examples of age distinctions in State 
and local statutes that may affect ED- 
funded programs include age limits for 
compulsory school attendance or the 
provision of fine public education.
B. Age Distinctions That Are N ecessary  
to Normal Operation or to the 
A chievem ent o f  a  Statutory Objective 
( § 110.12)

To qualify for the normal operation or 
statutory objective exception, an explicit 
use of age must meet all four parts of die 
test set out in § 110.12, which requires 
that—

(a) The age distinction must be used 
as a measure or approximation of one or 
more other characteristics;

(b) The other characteristic or 
characteristics must be measured or 
approximated for the program to operate 
normally or meet its statutory objective;

(c) The other characteristic or 
characteristics can be reasonably 
measured or approximated by using age; 
and

(d) ft is impractical to measure the 
other characteristic or characteristics on 
an individual basis.
Exam ple 1 : Perm issible Use o f  Age 
R elated to  Normal Operation

An organization receiving financial 
assistance from ED imposes a maximum 
age limit of 19 on membership. The 
organization's primary objective is to 
prepare youth to assume adult 
responsibility.
Analysis o f  th e Use o f Age

(a) Age is used by the recipient as a 
measure of the period during which its 
activities are needed to prepare for the 
assumption of adult responsibility.

(b) The need for the activities must be 
measured in order for the organization’s 
objective to be met.

(c) Age is a reasonable measure of the 
need for its activities.

(d) It is not practical to measure this 
need on an individual basis. Although 
some persons over the age limit might 
benefit from the organization’s activities 
and some persons within the age limit 
might not need them, there is no 
practical way to identify these persons 
individually.

The use of the age limit passes all 
parts of the four-part test and, therefore, 
is necessary to  the normal operation of 
this recipient’s program.

Exam ple 2: Prohibited Use o f  Age 
R elated to Normal O peration

The English department of a 
university receiving financial assistance 
from ED limits its graduate fellowships 
to persons under age 25. The university 
claims that the scholarship program is 
designed to encourage talented but 
relatively inexperienced and untrained 
individuals to pursue graduate training 
in the field of English literature.
Analysis o f  th e Use o f  Age

(a) Age is used by the recipient to 
approximate experience and training'in 
English literature.

pbj Measurement of experience and 
training is necessary to toe normal 
operation of the English department's 
graduate fellowship program.

(c) Age, however, is not a reasonable 
measure of an individual's experience 
or training. Talented but inexperienced 
and untrained individuals of all ages 
may be seeking graduate aid through the 
university’s  English department. The 
use of age fa ils  this part of toe test.

(d) Experience and training in the 
field of English literature can reasonably 
be measured directly on an individual 
basis. Tha use of age fa ils  this part of the 
test.

The age limitation does not pass 
either part (id or part (d) of the four-part 
test. Therefore, the use of age is not 
necessary  to the normal operation of the 
English department’s graduate 
fellowship program.
Exam ple 3? Prohibited Use o f  Age 
R elated to Statutory O bjectives 

The purpose of toe Adult Education 
Act is to provide education that will 
enable all adults to continue their 
education to at least the level of 
secondary school completion and 
enable them to become more 
employable, productive, and 
responsible citizens. The Act defines an 
adult as "any individual who has 
attained toe age of 16.” A recipient gives 
priority to applicants aged 16 to 35 for 
enrollment in its adult education 
program because they are more likely to 
find employment subsequent to 
completion of the program than older 
persons.
Analysis o f  the Use o f  Age

(a) The upper age limit of 35 is used 
as an approximation of employability in 
adults.

(b) It is not necessary to measure 
applicants* employability to achieve the 
statutory objective. Although the statute 
requires that adult education make an 
effort to improve employability in 
adults, it does not restrict participation 
to only those with the highest potential
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for employment. The use of age fa ils  this 
part of the test.

(c) Age is not a reasonable measure of 
a higher level of employability. Persons 
over age 35 may be as employable as 
those under 35. The use of age 35 fa ils  
this part of the test.

(d) It is impractical to measure 
directly each individual's employment 
potential.

The provision of priority . 
consideration to applicants between the 
ages of 16 and 35 for admission to adult 
education programs does not pass either 
part (b) or part (c) of the test. Therefore, 
it is not necessary  to achieve the 
statutory objective of the Adult 
Education Act.
C. The Use o f  R easonable Factors Other 
Than Age (§110.13)

The Act permits a recipient to take an 
action that is based on “reasonable 
factors other than age.” However, to 
justify rules or operating procedures 
that disadvantage any age group when 
age is not explicitly mentioned, 
recipients must demonstrate that these 
rules or procedures have a “direct and 
substantial” relationship to specific 
program objectives.
Example 4: Perm issible Use o f  
Reasonable Factors Other Than Age

A federally assisted skill training 
program uses a physical fitness test for 
selecting participants to train for a 
certain job. The job involves frequent 
heavy lifting and other demands for 
physical strength and stamina. Even 
though older persons might fail the test 
more frequently than younger persons, 
the physical fitness test measures a 
characteristic that bears a direct and 
substantial relationship to the job for 
which persons are being trained, and, 
therefore, is perm issible under the Act.
Example 5: Prohibited Use o f  Factors 
Other Than Age

A federally assisted skill training 
program uses a physical fitness test as 
a factor for selecting participants to train 
for clerical skills. The physical fitness 
test assesses physical strength and 
stamina. The recipient claims that 
persons who pass the test are likely to 
do better work than those who are 
unable to pass the test. Even if this were 
true, the relationship between the 
requirements of the test and the 
requirements of the type of job for 
which training is being offered is not 
direct and substantial. That relationship 
is so tenuous and limited that it will not 
justify the test’s age discriminatory 
effect. In this situation, use of the test 
is not perm issible under the Act.

Executive Order 12291

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order.
Regulatory Flexibility Act

The Regulatory Flexibility Act does 
not require a regulatory flexibility 
analysis of these regulations because the 
NPRM was published before January 1, 
1981. However, these regulations will 
not have a significant economic impact 
on a substantial number of small entities 
because it will not impose any 
significant new recordkeeping 
requirements or compliance costs on 
recipients that are either small or large 
entities.
Paperwork Reduction Act of 1980

Under section 3518 of the Paperwork 
Reduction Act of 1980 and 5 CFR 
1320.3(c), the information contained in 
these regulations is not subject to the 
Office of Management and Budget 
review and approval.
List of Subjects in 34 CFR Part 110

Administrative practice and 
procedure, Adult education, Age 
discrimination, Children, Civil rights, 
Education Department, Grant 
programs—education, The elderly.

Dated: July 16,1993.
Richard W. Riley,
Secretary o f Education.
(Catalog of Federal Domestic Assistance 
Number does not apply.)

The Secretary amends Title 34 of the 
Code of Federal Regulations by adding 
a new part 110 to read as follows:

PART 110—NONDISCRIMINATION ON 
THE BASIS OF AGE IN DEPARTMENT 
OF EDUCATION PROGRAMS OR 
ACTIVITIES RECEIVING FEDERAL 
FINANCIAL ASSISTANCE

Subpart A—General 
Sec.
110.1 What is the purpose of ED's age 

discrimination regulations?
110.2 To what programs do these 

regulations apply?
110.3 What definitions apply?
Subpart B—Standards for Determining Age 
Discrimination
110.10 Rules against age discrimination.
110.11 Definitions of “normal operation” 

and "statutory objective.”
110.12 Exceptions to the rules against age 

discrimination: Normal operation or 
statutory objective of any program or 
activity.

110.13 Exceptions to the rules against age 
discrimination: Reasonable factors other 
than age.

110.14 Burden of proof.
110.15 Affirmative action by recipients.
110.16 Special benefits for children and the 

elderly.
110.17 Age distinctions contained in ED’s 

regulations.

Subpart C—Duties of ED Recipients
110.20 General responsibilities.
110.21 Notice to subrecipients.
110.22 Information requirements.
110.23 Assurances required.
110.24 Recipient assessment of age 

distinctions.
110.25 Designation of responsible 

employee, notice, and grievance 
procedures.

Subpart D—Investigation, Conciliation, and 
Enforcement Procedures
110.30 Compliance reviews.
110.31 Complaints.
110.32 Mediation.
110.33 Investigation.
110.34 Prohibition against intimidation or 

retaliation.
110.35 Compliance procedure.
110.36 Hearings, decisions, and post

termination proceedings.
110.37 Procedure for disbursal of funds to 

an alternate recipient.
110.38 Remedial action by recipients.
110.39 Exhaustion of administrative 

remedies.
Authority: 42 U.S.C. 6101 et seq., unless 

otherwise noted.

Subpart A—General

§ 110.1 What is the purpose of ED’s age 
discrimination regulations?

The purpose of these regulations is to 
set out ED’s rules for implementing the 
Age Discrimination Act of 1975. The 
Act prohibits discrimination on the 
basis of age in programs or activities 
receiving Federal financial assistance. 
The Act permits federally assisted 
programs and activities, and recipients 
of Federal funds, to continue to use age 
distinctions and factors other than age 
that meet the requirements of the Act.
(Authority: 42 U.S.C. 6101-6103)

§ 110.2 To what programs do these 
regulations apply?

(a) These regulations apply to any 
program or activity receiving Federal 
financial assistance from ED.

(b) These regulations do not apply 
to-- -

(1) An age distinction contained in 
that part of a Federal, State, or local 
statute or ordinance adopted by an 
elected, general purpose legislative body 

.that—
(i) Provides any benefits or assistance 

to persons based on age;
Cii) Establishes criteria for 

participation in age-related terms; or
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(ail Describes intended beneficiaries 
or target groups in age-related terms; or

(2) Any employment practice of any 
employer, employment agency, labor 
organization, or any labor-management 
joint apprenticeship training program, 
except any program or activity receiving 
Federal financial assistance for 
employment under the Job Training 
Partnership Act (29 U.S.C. 1501 et seq.).
(Authority: 42 U.S.C. 61(531

§ 110.3 What definitions apply?
The following definitions apply to 

these regulations: Act means the Age 
Discrimination Act of 1975, as amended 
(Title III of Pub. L. 94-135).

Action means any act, activity, policy, 
rule, standard, or method of 
administration, or the use of any policy, 
rule, standard, or method of 
administration.

Age means how old a person is, or the 
number of years from the date of a 
person’s birth.

Age distinction means any action 
using age or an age-related term.

A ge-related term  means a word or 
words that necessarily imply a 
particular age or range of ages (ag., 
“children,” “adult.” “older persons,” 
but not “student” or “grade”).

Agency means a Federal department 
or agency that is empowered to extend 
financial assistance.

A pplicant fo r  Federal fin an cial 
assistance means one who submits an 
application, request, or plan required to 
be approved by a Department official or 
by a recipient as a condition to 
becoming a recipient or subrecipient.

Department means the United States 
Department of Education.

ED means the United States 
Department of Education.

Federal fin an cial assistance means 
any grant, entitlement, loan, cooperative 
agreement, contract (other than a 
procurement contract or a contract of 
insurance or guaranty), or any other 
arrangement by which ED provides or 
otherwise makes available assistance in 
the form of—

(a) Funds;
(b) Services of Federal personnel; or
(c) Real and personal property or any 

interest in or use ©f property, 
including—

(1) Transfers or leases of property for 
less than fair market value or for 
reduced consideration; and

(2) Proceeds from a subsequent 
transfer or lease of property if the 
Federal share of its fair market value is 
not returned to the Federal Government.

Recipient means any State or its 
political subdivision, any 
instrumentality of a State or its political 
subdivision, any public or private

agency, institution, organization, or 
other entity, or any person to which 
Federal financial assistance from ED is 
extended, directly or through another 
recipient. ’‘Recipient” includes any 
successor, assignee, or transferee of a 
recipient, but excludes the ultimate 
beneficiary of the assistance.

Secretary means the Secretary of 
Education, or his or her designee.

Subrecipient means any of the entities 
in the definition of “recipient” to which 
a recipient extends or passes on Federal 
financial assistance. A subrecipient is 
generally regarded as a recipient of 
Federal financial assistance and has all 
the duties of a recipient in these > 
regulations.

United States means the fifty States, 
the Commonwealth of Puerto Rico, the 
District of Columbia, Guam, the Virgin 
Islands, American Samoa, Wake Island, 
the Trust Territory of the Pacific Islands, 
the Commonwealth of the Northern 
Mariana Islands, and the territories and 
possessions of the United States.
(Authority: 42 U.S.C. 6103)

Subpart B—Standards for Determining 
Age Discrimination

§110.10 Rules against age discrimination.

The rules stated in this section are 
subject to the exceptions contained in 
§§ 110.12 and 110.13 of these 
regulations.

(a) General rule. No person in the 
United States shall, on the basis of age, 
be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under any program or 
activity receiving Federal financial 
assistance.

(b) S pecific tales. A recipient may 
not, in any program or activity receiving 
Federal financial assistance, directly or 
through contractual, licensing, or other 
arrangements, use age distinctions or 
take any other actions that have the 
effect, on the basis of age, of—

(1) Excluding individuals from, 
denying them the benefits of, or 
subjecting them to discrimination under 
a program or activity receiving Federal 
financial assistance; or

(2) Denying or limiting individuals in 
their opportunity to participate in any 
pregram or activity receiving Federal 
financial assistance.

(c) O ther form s o f discrim ination. The 
specific forms of age discrimination

■ listed in paragraph (b) of this section do 
not necessarily constitute a complete 
list.
(Authority: 42 U.S.C. 6101-6103)

§ 110.11 Definitions of "normal operation” 
and “statutory objective.”

For purposes of these regulations, the 
terms "normal operation” and 
“statutory objective" have the following 
meanings:

(a) Normal operation  means the 
operation of a program or activity 
without significant changes that would 
impair its ability to meet its objectives.

(b) Statutory objective m eans any 
purpose of a program or activity 
expressly stated in any Federal statute, 
State statute, or local statute or 
ordinance adopted by an elected, 
general purpose legislative body.
(Authority: 42 U.S.C. 6103)

§ 110.12 Exceptions to the rules against 
age discrimination: Normal operation or 
statutory objective of any program or 
activity.

A recipient is permitted to take an 
action otherwise prohibited by § 110.10 
if the action reasonably takes into 
account age as a factor necessary to the 
normal operation or the achievement of 
any statutory objective of a program or 
activity. An action reasonably takes into 
account age as a factor necessary to the 
normal operation or the achievement of 
any statutory objective of a program or 
activity, if—

(a) Age is used as a measure or 
approximation of one or more other 
characteristics;

(b) The other characteristic or 
characteristics must be measured or 
approximated in order for the normal 
operation of the program or activity to 
continue, or to achieve any statutory 
objective of the program or activity;

(c) The other characteristic or 
characteristics can be reasonably 
measured or approximated by the use of 
age; and

(d) The other characteristic or 
characteristics are impractical to 
measure directly on an individual basis.
(Authority: 42 U.S.G. 6103)

§ 110.13 Exceptions to foe rules against 
age discrimination: Reasonable factors 
other than age.

A recipient is permitted to take an 
action otherwise prohibited by § 110.10 
that is based on a factor other than age, 
even though that action may have a 
disproportionate effect on persons of 
different ages. An action may be based 
on a factor other than age only if the 
factor bears a direct and substantial 
relationship to the normal operation of 
the program or activity or to the 
achievement of a statutory objective.
(Authority: 42 U.S.C. 6103)
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§110.14 Burden of proof.
The burden of proving that an age 

distinction or other action falls within 
the exceptions outlined in §§ 110.12 and 
110.13 is on the recipient of Federal 
financial assistance.
(Authority: 42 U.S.C €104]

§ 110.15 Affirmative action by recipients.
Even in the absence of a finding of 

discrimination, a recipient may take 
affirmative action to overcome the 
effects of conditions that resulted in 
limited participation in the recipient's 
program or activity on the basis of age. 
(Authority: 42 U.S.Ç. 63031

§ 110.16 Special benefits for chUdrsn and 
the elderly.

If a recipient operating a program 
provides special benefits to the elderly 
or to children, the use of age 
distinctions is presumed to be necessary 
to the normal operation of the program, 
notwithstanding the provisions of 
§110.12.
(Authority: 42 U.S.C. 6103)

§ 110.17 Age distinctions contained in 
EO’s regulations.

Any age distinction contained in 
regulations issued by ED is presumed to 
be necessary to the achievement of a 
statutory objective of the program to 
which the regulations apply, 
notwithstanding the provisions of 
§ 110.12.

(Authority: 42 U.S.C. 6103)

Subpart C—Duties of ED Recipients

§ 110.20 General responsibii ¡ties.
Each ED recipient has primary 

responsibility for ensuring that its 
programs and activities are in 
compliance with the Act and these 
regulations and shall take steps to 
eliminate violations of the Act. A 
recipient also has responsibility to 
maintain records, provide information, 
and to afford ED access to its records to 
the extent required for ED to determine 
whether the recipient is in compliance 
with the Act and these regulations. 
(Authority: 42 U.S.C. 6103)

§ 110.21 Notice to eubrecipients.
If the recipient initially receiving 

funds makes the funds available to a 
subrecipient, the recipient shall notify 
the subrecipient of its obligations under 
the Act and these regulations.
(Authority: 42 U.S.C. 6103)

§110.22 Information requirements.
Each recipient shall—
(a) Provide ED with information that 

ED determines Is necessary to ascertain

whether the recipient is in compliance 
with the Act and these regulations; and

(b) Permit reasonable access by ED to 
the hooks, records, accounts, reports, 
and other recipient facilities and 
sources of information to the extent ED 
determines is necessary to ascertain 
whether a recipient is in compliance 
with the Act and these regulations. 
(Authority: 42 U.S.C. 6103)

§ 110.23 Assurances required.
(a) Assurances. An applicant for 

Federal financial assistance fora 
program or activity to which these 
regulations apply shall sign a written 
assurance, cm a form specified by ED, 
that the program will be operated in 
compliance with these regulations. An 
applicant may incorporate this 
assurance by reference in subsequent 
applications to ED.

(b) Duration o f obligation. (1) In the 
case of Federal financial assistance 
extended in the form of real property or 
to provide real property or structures on 
the property, the assurance will obligate 
the recipient or, in the case of a 
subsequent transfer, the transferee, for 
the period during which the real 
property or structures are used for the 
purpose for which Federal financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits.

(2) In the casa of Federal financial 
assistance extended to provide personal 
property, the assurance will obligate the 
recipient for the period during which it 
retains ownership or possession of the 
property.

(3j In all other cases the assurance 
will obligate the recipient few“ the period 
during which Federal financial 
assistance is extended.

(c) Covenants. (1) If Federal financial 
assistance is provided in the form of real 
property or interest in the property from 
ED, the instrument effecting or 
recording this transfer must contain a 
covenant running with the land to 
assure nondiscrimination for the period 
during which the real property is used 
for a purpose for which the Federal 
financial assistance is extended or for 
another purpose involving the provision 
of similar services or benefits.

(2) If no transfer of property is 
involved but property is purchased or 
improved with Federal financial 
assistance, the recipient shall agree to 
include the covenant described in 
paragraph (b)(2) of this section in the 
instrument effecting or recording any 
subsequent transfer of the property.

(3) If Federal financial assistance is 
provided in the form of real property or 
interest in the property from ED, the 
covenant must also include a condition

coupled with a right to be reserved by 
ED to revert title to the property in the 
event of a breach of the covenant. If a 
transferee of real property proposes to 
mortgage or otherwise encumber the 
real property as security for financing 
construction of new, or improvement of 
existing, facilities on the property for 

_ the purposes for which the property was 
transferred, ED may, upon request of the 
transferee and if necessary to 
accomplish that financing and upon 
conditions that ED deems appropriate, 
agree to forbear the exercise of the right 
to revert title for as long as the lien of 
the mortgage or other encumbrance 
remains effective,
(Authority: 42 U.S.C. 6103)

§ 110.24 Recipient assessment of age 
distinctions.

(a) As part of a compliance review 
under §110.30 or a complaint 
investigation under § 110.31, ED may 
require a recipient employing the 
equivalent of 15 or more frill-time 
employees to complete a written self- 
evaluation, in a manner specified by ED, 
of any age distinction imposed in its 
program or activity receiving Federal 
financial assistance from ED to assess 
the recipient’s compliance with the Act.

(b) Whenever an assessment indicates 
a violation of the Act or these 
regulations, the recipient shall take 
corrective action.
(Authority: 42 UJS.C. 6103)

§ 110.25 Designation of responsible 
employee, notice, and grievance 
procedures.

(a) Designation o f  responsible 
em ployee. Each recipient shall designate 
at least one employee to coordinate its 
efforts to comply with and carry out its 
responsibilities under the Act and these 
regulations, including investigation of 
any complaints that the recipient 
receives alleging any actions that are 
prohibited by the Act and these 
regulations.

(b) N otice. A recipient shall notify its 
beneficiaries, in a continuing manner, of 
information regarding the provisions of 
the Act and these regulations and their 
applicability to specific programs. The 
notification must also identify the 
responsible employee by name or title, 
address, and telephone number.

(c) G rievance procedures. A recipient 
shall adopt and publish grievance 
procedures providing for prompt and 
equitable resolution of complaints 
alleging any action that would be 
prohibited by the A d or these 
regulations.
(Authority: 42 U.S.C. 6303)
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Subpart D—Investigation, Conciliation, 
and Enforcement Procedures

$110.30 Compliance reviews.
(a) ED may conduct compliance 

reviews, pre-award reviews, and other 
similar procedures that permit ED to 
investigate and correct violations of the 
Act and of these regulations. ED may 
conduct these reviews in the absence of 
a complaint against a recipient. The 
review may be as comprehensive as 
necessary to determine whether a 
violation of these regulations occurred.

(b) If a compliance review or pre
award review indicates a violation of 
the Act or these regulations, ED 
attempts to achieve voluntary 
compliance with the Act. If voluntary 
compliance cannot be achieved, ED 
arranges for enforcement as described in 
§110.35.
(Authority: 42 U.S.C. 6103)

§ 110.31 Complaints.
(a) Any person, individually or as a 

member of a class or on behalf of others, 
may file a complaint with ED alleging 
discrimination prohibited by the Act or 
by these regulations based on an action 
occurring on or after July 1,1979. A 
complainant shall file a complaint 
within 180 days from the date the 
complainant first had knowledge of the 
alleged discrimination. However, for 
good cause shown, ED may extend this 
time limit.

(b) ED attempts to facilitate the filing 
of complaints, if possible, by—

(1) Accepting as a complete complaint 
any written statement that identifies the 
parties involved and the date the 
complainant first had knowledge of the 
alleged violation, describes generally 
the action or practice complained of, 
and is signed by the complainant;

(2) Freely permitting a complainant to 
add information to the complaint to 
meet the requirements of a complete 
complaint;

(3) Widely disseminating information 
regarding the obligations of recipients 
under the Act and these regulations;

(4) Notifying the complainant and the 
recipient of their rights and obligations 
under the complaint procedure, 
including the right to have a 
representative at all stages of the 
complaint procedure; and

(5) Notifying the complainant and the 
recipient (or their representatives) of 
their right to contact ED for information 
and assistance regarding the complaint 
resolution process.

(c) A complaint is considered to be 
complete on the date that ED receives 
all the information necessary to process 
it, as described in paragraph (b)(1) of 
this section.

(d) ED returns to the complainant any 
complaint outside the jurisdiction of 
these regulations and states the reason 
or reasons why it is outside the 
jurisdiction of the regulations.
(Authority: 42 U.S.C. 6103)

§110.32 Mediation.
(a) ED promptly refers to the Federal 

Mediation and Conciliation Service or 
to the mediation agency designated by 
the Secretary of Health and Human 
Services, all complaints that—

(1) Fall within the jurisdiction of the 
Act and these regulations, unless the age 
distinction complained of is clearly 
within an exemption under § 110.2(b); 
and

(2) Contain all information necessary 
for further processing.

(b) Both the complainant and the 
recipient shall participate in the 
mediation process to the extent 
necessary to reach an agreement or to 
make an informed judgment that an 
agreement is not possible. The recipient 
and the complainant need not meet with 
the mediator at the same time, and the 
meeting may be conducted by telephone 
or other means of effective dialogue if a 
personal meeting between the party and 
the mediator is impractical.

(c) If the complainant and the 
recipient reach an agreement, the 
mediator shall prepare a written 
statement of the agreement and have the 
complainant and recipient sign it. The 
mediator shall send a copy of the 
agreement to ED. ED takes no further 
action on the complaint unless informed 
that the complainant or the recipient 
fails to comply with the agreement, at 
which time ED reinstates the complaint.

(d) The mediator shall protect the 
confidentiality of all information 
obtained in the course of the mediation 
process. No mediator shall testify in any 
adjudicative proceeding, produce any 
document, or otherwise disclose any 
information obtained in the course of 
the mediation process without prior 
approval of the head of the mediation 
agency.

(e) The mediation will proceed for a 
maximum of 60 days after a complaint 
is filed with ED. Mediation ends if—

(1) 60 days elapse from the time the 
complaint is received;

(2) Prior to the end of the 60-day 
period, an agreement is reached; or

(3) Prior to the end of the 60-day 
period, the mediator determines that 
agreement cannot be reached.

(f) The mediator shall return 
unresolved complaints to ED.
(Authority: 42 U.S.C. 6103)

§ 110.33 Investigation.
(a) Initial investigation. ED 

investigates complaints that are 
unresolved after mediation or reopened 
because of a violation of the mediation 
agreement. ED uses methods during the 
investigation to encourage voluntary 
resolution of the complaint, including 
discussions with the complainant and 
recipient to establish the facts and, if 
possible, resolve the complaint to the 
mutual satisfaction of the parties. ED 
may seek the assistance of any involved 
State, local, or other Federal program 
agency.

(b) Form al investigation, conciliation, 
and hearing. If ED cannot resolve the 
complaint during the early stages of the 
investigation, ED completes the 
investigation of the complaint and 
makes formal findings. If the 
investigation indicates a violation of the 
Act or these regulations, ED attempts to 
achieve voluntary compliance. If ED 
cannot obtain voluntary compliance, ED 
begins enforcement as described in 
§110.35.
(Authority: 42 U.S.C. 6103)

$ 110.34 Prohibition against intimidation 
or retaliation.

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who—

(a) Attempts to assert a right protected 
by the Act or these regulations; or

(b) Cooperates in any mediation, 
investigation, hearing, or other part of 
ED’s investigation, conciliation, and 
enforcement process.
(Authority: 42 U.SjC. 6103)

§ 110.35 Compliance procedure.
(a) ED may enforce the Act and these 

regulations under § 110.35(a) (1) or (2) 
through—

(1) Termination of, or refusal to grant 
or continue, a recipient’s Federal 
financial assistance from ED for a 
program or activity in which the 
recipient has violated the Act or these 
regulations. The determination of the 
recipient’s violation may be made only 
after a recipient has had an opportunity 
for a hearing on the record before an 
administrative law judge.

(2) Any other means authorized by 
law, including, but not limited to

ft) Referral to the Department of
Justice for proceedings to enforce any 
rights of the United States or obligations 
of the recipient created by the Act or 
these regulations; or

(ii) Use of any requirement of or 
referral to any Federal, State, or local 
government agency that will have the 
effect of correcting a violation of the Act 
or of these regulations.
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(b) ED limits any termination or 
refusal under § 110.35(a)(1) to the 
particular recipient and to the particular 
program or activity ED finds in violation 
of the Act or these regulations. ED will 
not base any part of a termination on a 
finding with respect to any program or 
activity that does not receive Federal 
financial assistance from ED.

(c) ED takes no action under 
paragraph (a) of this section until—

(1) ED has advised the recipient of its 
failure to comply with the Act or with 
these regulations and has determined 
that voluntary compliance cannot be 
obtained; arid

(2) Thirty days have elapsed after the 
Secretary has sent a written report of the 
circumstances and grounds of the action 
to the committees of the Congress 
haying legislative jurisdiction over thB 
Federal program or activity involved. 
The Secretary files a report if any action 
is taken under § 110.35(a)(1).

(d) The Secretary also may defer 
granting new Federal financial 
assistance from ED to a recipient if 
termination proceedings in
§ 110.35(a)(1) are initiated.

(1) New Federal financial assistance 
from ED includes all assistance for 
which HD requires an application or 
approval, including renewal or 
continuation of existing activities, or 
authorization of new activities, during 
the deferral period. New Federal 
financial assistance from ED does not 
include increases in funding as a result 
of changed computation of formula 
awards or assistance approved prior to 
the initiation of termination 
proceedings.

(2) ED does not begin a deferral until 
the recipient has received a notice of an 
opportunity for a hearing under
§ 110.35(a)(1). A deferral may not 
continue for more than 60 days unless 
a hearing has begun within that time or 
the time for beginning the hearing has 
been extended by mutual consent of the 
recipient and ED. A deferral may not 
continue for more than 30 days after the 
close of the hearing, unless the hearing 
results in a finding against the recipient 
(Authority: 42 U.S.C. 6104)
§110.36 Hearings, decisions, and post
termination proceedings.

(a) Th8 following ED procedural 
provisions applicable to Title VI of the 
Civil Rights Act of i  964 also apply to 
ED’s enforcement of these regulations:

34 CFR 100.9 and 100.10 and 34 CFR 
part 101.

(h) Action taken under section 305 of 
the Act is subject to judicial review as 
provided by section 306 of the Act. 
(Authority: 42 U.S.C. 6104-6105)

§ 110.37 Procedure for disbursal of funds 
to an alternate recipient

(a) If the Secretary withholds hinds 
from a recipient under these regulations, 
the Secretary may disburse the funds 
withheld directly to an alternate 
recipient: any public or nonprofit 
private organization or agency, or State 
or political subdivision of the State.

(0) Hie Secretary requires any 
alternate recipient to demonstrate—

(1) The ability to comply with the Act 
and these regulations; and

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
program or activity.
(Authority: 42 U.&.C. 6104)

§110.36 Remedial action by recipients.
If ED finds that a recipient has 

discriminated on the basis of age, the 
recipient shall take any remedial action 
that ED may require to overcome the 
effects of the discrimination. If another 
recipient exercises control over the 
recipient that has discriminated or if the 
entity that has discriminated is a 
subrecipient, both recipients or 
recipient and subrecipient may be 
required to take remedial action.
(Authority: 42 U.S.C. 6103)

§ 110.39 Exhaustion of administrative 
remedies.

(a) A complainant may file a civil 
action following the exhaustion of 
administrative remedies under the Act. 
Administrative remedies are exhausted 
if—

(1) One hundred eighty days have 
elapsed since the complainant filed the 
complaint with HD, and ED has made no 
finding with regard to the complaint; or

(2) ED issues any finding in favor of 
the recipient.

(b) If ED fails to make a finding within 
180 days or issues a finding in favor of 
the recipient, ED promptly—

(1) Advises the complainant of this 
fact;

(2) Advises the complainant of his or 
her right to bring a civil action for 
injunctive relief, and

(3) informs the complainant—
(i) That a civil action can be brought 

only in a United States district court for

the district in which the recipient is 
found or transacts business;

fit) That a complainant prevailing in 
a civil action has the right to be awarded 
the costs of the action, including 
reasonable attorney's fees, but that these 
costs must be demanded in the 
complaint filed with the court;

(iii) That before commencing the 
action, the complainant shall give 30 
days notice by registered mail to the 
Secretary, the Secretary of Health and 
Human Services, the Attorney General 
of the United States, and the recipient;

(iv) That the notice shall state the 
alleged violation of the Act, the relief 
requested, the court in which the action 
will be brought, and whether or not 
attorney’s fees are demanded in the 
event the complainant prevails; and

(v) That the complainant may not 
bring an action if the same alleged 
violation of the Act by the same 
recipient is the subject of a pending 
action in any court of the United States. 
(Authority: 42 U.S.C. 6104)
Appendix A—Age Distinctions in 
Statutes Affecting Financial Assistance 
Administered by ED

Note: This appendix will not be codified in 
the Code of Federal Regulations

Section 90.31(f) of the 
governmentwide regulations requires 
each Federal agency to publish an 
appendix to its final age discrimination 
regulations containing a list of each age 
distinction in a Federal statute or in 
regulations affecting financial assistance 
administered by the agency. This 
appendix contains age distinctions 
found in Federal statutes, as 
administered by the Department of 
Education. Emphasis has been added to 
indicate the statutory age distinction. 
The appendix contains the following 
tables:
Office of Bilingual Education and 

Minority Languages Affairs.
Office of Educational Research and 

Improvement.
Office of Elementary and Secondary 

Education.
Office of Postsecondary Education.
Office of Special Education and 

Rehabilitative Services.
Office of Vocational and Adult 

Education.
General Provisions.
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Office of Bilingual Education and Minority Languages Affairs

Ag e  D is t in c tio n s  in  Sta tu te s  Affe c tin g  F inan cial As s is ta n c e  A d m in is te r e d  by ED

Program Statute Section and age distinction Regulations

Transition Pro
gram for Refu
gee Children.

Title III, Refugee Act of 1980, 
Pub. L. 96-212, as amended; 
8 U.S.C. 1522.

Sec. 311(a)(2)(d) authorizes grants and contracts for projects “to 
provide special educational services (including English lan
guage training) to refugee childrQn in elementary and second
ary schools where a demonstrated need has been shown”.

34 CFR part 538.

Emergency Immi
grant Education 
Program.

Title VI, Emergency Immigrant 
Education Act of 1984, Pub. L. 
98-511, as amended by Pub. 
L. 100-297, 20 U.S.C. 3121- 
3130.

Sec. 4401 defines the term “immigrant childrert'.............. ..... ......

Sec. 4407(a) states that formula payments to State education 
agencies made under this Act may be used for “supplementary 
educational services and costs * * * for immigrant children en
rolled in the elementary and secondary public schools”.

34 CFR part 581.

Bilingual Edu
cation.

Title VII, Elementary and Sec
ondary Education Act of 1965, 
Pub. L. 89-10 (Bilingual Edu
cation Act), as amended by 
Pub. L. 100-297. 20 U.S.C. 
3281-3341.

Sec. 7002(a). In order to establish an equal educational oppor
tunity for all children and to promote educational excellence, It 
is the policy of the United States "(A) to encourage the estab
lishment and operation, where appropriate, of eduoational pro
grams using bilingual educational practices, techniques and 
methods, (B) to encourage the establishment of special alter
native Instructional programs for students of limited English pro
ficiency * * * (C) for those purposes, to provide financial as
sistance to [State and local educational agencies], institutions 
of higher education, and community organizations”.

This section states: "The programs assisted * * * include pro
grams in elementary and secondary schools as well as related 
preschool and adult programs * * * with particular attention to 
children having the greatest need”.

34 CFR parts 500- 
574,except 538.

Bilingual Edu
cation.

Title VII, Elementary and Sec
ondary Education Act of 1965, 
Pub. L. 89-10 (Bilingual Edu
cation Act), as amended by 
Pub. L. 100-297, 20 U.S.C. 
3281-3341..

Sec. 7003(a)(7) defines a “family English literacy program” as “a 
program of instruction designed to help limited English pro
ficient adults and out-of-school youth achieve competence in 
the English language".

34 CFR part 525.

Office of Educational Research and Improvement

Ag e  D is t in c tio n s  in  Sta tu te s  A ffe c tin g  F ina n c ia l  A s s is ta n c e  A d m in is te r e d  by ED

Program Statute Section and age distinction Regulations

Public Library 
Services and 
Construction.

Library Services and Construc
tion Act, 70 Stat. 293, as 
amended; 20 U.S.C. 351-375.

Sec. 2(a) declares that it is the purpose of this chapter to assist 
States in improving State and local public library seivices for 
older Americans, and for handicapped, institutionalized and 
other disadvantaged individuals. 20 U.S.C. 351(a).

Sec. 101(1) provides that toe Secretary shall make available 
grants to States that have approved plans and have submitted 
programs for the extension and improvement of library services 
to make public library services accessible to individuals who, by 
reason of (Inter alia) age, are unable to receive the benefits of 
public library services regularly made available to toe public. 20 
U.S.C. 352(l).

Sec. 103(4) requires that State programs for library services de
scribe the uses of funds for programs for toe elderly. 20 U.S.C.

34 CFR part 770.

Office of Edu
cational Re
search and Im
provement.

Office of Edu
cational Re
search and Im
provement.

Title IV, General Education Pro
visions Act, Pub. L. 96-247, 
as amended, 20 U.S.C. 1221e.

Title IV, General Education Pro
visions Act, Pub. L  90-247, 
as amended, 20 U.S.C. 1221e.

Sec. 405(a)(1) declares the policy of the United States to provide 
to every individual an equal opportunity to receive an education 
of high quality regardless of race, color, religion, sex, age, 
handicap, national origin, or social class.

Sec. 405(b)(2) and (b)(3)(B) requires that toe Office of Edu
cational Research and Improvement concentrate its resources 
on priority research and development needs, which include im
proving the ability of schools to provide equal educational op
portunities for all students, Including older students.
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A g e  D is t in c t io n s  in  Sta tu te s  A ffe c tin g  F inan cial As s is ta n c e  A d m in is te r e d  by ED— Continued

Program Statute Section and age distinction Regulations
National Center 

for Education 
Statistics.

Blue Ribbon 
Schools Pro
gram.

Fund for the Im
provement and 
Reform of 
Schools and 
Teaching— 
Grants for 
Schools and 
Teachers— 
Family-School 
Partnership.

Title IV, General Education Pro
visions Act Pub. L. 90-247, 
as amended, 20 U.S.C. 
1221e-1.

Title I, Chapter 2, Part B, Ele
mentary and Secondary Edu
cation Act of 1965; Pub. L. 
89-10, as amended by Pub. 
L. 100-297; 20 U.S.C. 2966.

Title III, Hawkins-Stafford Ele
mentary and Secondary 
School Improvement Amend
ments of 1988, Pub. L. 100- 
297, 20 U.S.C. 4811.

20 U.S.C. 4821

20 U.S.C. 4823

Sec. 406(a)(1) establishes within the Office of Educational Re
search and Improvement the National Center for Education 
Statistics, whose purpose is to acquire and diffuse useful statis
tical information on subjects connected with education. Sec. 
406(b)(6) provides that the Center shall assess periodically the 
current and projected supply and demand for elementary and 
secondary school teachers (including teachers at the preschool 
level) and early childhood development personnel.

Sec. 406(i) requires the Center to carry out a National Assess
ment of Educational Progress, which periodically shall collect 
and report data on basic skills of students of ages 9, 13, and 
17 and in grades 4, 8, and 12.

Sec. 1566 authorizes the Secretary to carry out programs to rec
ognize elementary and secondary schools or programs that 
have established standards of excellence and that have dem
onstrated a high level of quality. This section provides that the 
Secretary shall competitively select public and private schools 
or programs within local educational agencies in the States, 
schools operated for Indian children by the Department of the 
Interior, and schools operated by the Department of Defense 
for dependents of its personnel.

Sec. 3211(a)(1) authorizes the Secretary to support the improve
ment of educational opportunities for, and the performance of, 
elementary and secondary school students and teachers by, 
inter alia, helping educationally disadvantaged or at risk chil
dren meet higher educational standards, and by encouraging

. projects that reallocate existing resources to serve children bet- 
1er by refocusing priorities.

Sec. 3221(a)(2) finds that significant numbers of children attend
ing school come from families with a single parent, or where 
both parents are employed outside the home, or where the pri
mary caregiver is not the biological parent. Subsection (a)(4) 
encourages as Federal policy effective approaches to more 
fully involving families as partners in their children’s education. 
Subsection (b) provides that the purpose of this subpart is to 
encourage eligible local educational agencies to increase family 
involvement in improving the educational achievement of their 
children.

Sec. 3223(a)(1) authorizes grants for the development of family- 
school partnership activities to support the efforts of families to 
work with children in the home to attain instructional objectives 
and instill positive attitudes about the importance of education. 
Subsection (b)(2) provides that grants may include planning 
and development of new school practices to meet the changing 
demographic characteristics of the families of school-age chil
dren. Subsection (c) declares that, consistent with the number 
of children enrolled in private elementary and secondary 
schools, an application may provide for the participation of such 
children, their families, and teachers.

Office of Elementary and Secondary Education

a g e  D is t in c tio n s  in  Sta tu te s  A ffe c tin g  F in a n c ia l  A ss is ta n c e  a d m in is t e r e d  by ED

Program Statute Section and age distinction Regulations

School Assist
ance in Feder
ally Affected 
Areas—Mainte
nance and Op
erations (Im
pact Aid; Dis
aster Assist
ance).

Pub. L. 81-874, Sections 1, 3-6; 
20 U.S.C. 236, 238 through 
241^1.

The purpose of sections 3-6 of Pub. L. 81-874 [the Impact Aid 
Program] is to provide Federal financial assistance for those 
local educational agencies upon which the United States has 
placed financial burdens because such agencies provide edu
cation for children who either reside on Federal property; or 
who reside with a parent employed on Federal property.

34 CFR parts 219, 
222, 223.
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Age Distinctions in Statutes Affecting Financial Assistance Administered by ED—Continued

Program

School Assist
ance in Feder
ally Affected 
Areas—Mainte
nance and Op
erations (Im
pact Aid; Dis
aster Assist
ance).

School Assist
ance in Feder
ally Affected 
Areas—Con
struction (Im
pact Aid; Dis
aster Assist
ance).

School Assist
ance in Feder
ally Affected 
Areas—Con
struction (Im
pact Aid; Dis
aster Assist
ance).

School Assist
ance in Feder
ally Affected 
Areas—Con
struction (Im
pact Aid; Dis
aster Assist
ance).

State Task 
Forces on 
Teacher Train
ing.

High School 
Equivalency 
Program and 
the College As
sistance Mi
grant Program.

Financial̂  Assist
ance to Meet 
Special Edu
cational Needs 
of Education
a l  Deprived 
Children.

Statute Section and age distinction Regulations

20 U.S.C. 244(2)

The purpose of section 7 of Pub. L. 81-874 is to provide Federal 
financial assistance to local educational agencies (including 
other public agencies operating schools) providing technical, 
vocational or other special education to cNIdren of elementary 
or secondary school age that are located in areas that have ex
perienced a major disaster as declared by the President.

Under section 403(2) of Pub. L. 81-674, “[t]he term child means 
any chHd who is within the age limits for which the applicable 
State provides free public education”.

Pub. L  81-815, as amended by 
Pub. L. 100-297; 20 Ü.S.C. 
631-647.

20 U.S.C. 645 ...

The purpose of this chapter is to provide assistance for the con
struction of urgently needed minimum school facilities in school 
district» that have had substantial increases in school member
ship as a result of new or increased Federal activities. Sections 
5, 8, 9, 1 0  and 14 of the Act specify the various types of Fed
eral construction assistance that may be provided for children. 
The Act also provides construction assistance in the case of 
certain disasters.

Sec. 15(2) defines “ chikT as "any cNId who is within the age lim
its for which the applicable State provides free public edu
cation".

34 GFR parts 219 
and 221.

Pub. L  81-815, as amended by 
Pub. L  100-297; 20 U.S.C. 
646.

Sec. 16 authorizes school construction assistance to a local edu
cational agency or other public agency that operates schools 
providing technical, vocational, or other special education to 
children of elementary o r secondary school age in cases of a 
major disaster as declared by the President.

34 CFR part 219.

Title V, Part E Higher Education 
Amendments of 1986, Pub. L  
99-496, 20 U.S.C. 1115.

Sec. 501(a)(f) provides that funds appropriated under this subpart 
shall be allocated among the States based on the number of 
children aged S through f7, inclusive.

Title IV, Part A, Scbpart 2, High
er Education Act of 1965; Pub. 
L. 89-329, as amended most 
recently by Title IV, Part A, 
Chapter 8, Higher Education 
Act Of 1992, Puo. L. 100-325; 
20 U.S.C. 1070d-2.

Title W Chapter 1, Elementary 
and Secondary Education Act 
of 1965; Pub. L. 89-10, as 
amended by Pub. L. 100-297, 
and Pub. L. 100-351, 20 
U .S .C 2701,2711.

Sec. 418A(a) authorizes assistance to maintain and expand exist- 34 CFR part 206. 
ing secondary and postsecondary high school equivalency and 
college assistance migrant program projects designed to pro
vide services to students of families engaged in migrant and 
seasonal farmworfc.

Sec. 418A(b)(1), (b)(7) and (c)(5) authorize recruitment services 
to reach persons who are sixteen years of age and older and 
who lack a high school diploma, activities designed to acquaint 
youth participating in the project with activities not usually avail
able to migrant youth.

gftfl 1001 declares that It la “the policy of the United States to 34 CFR part 200« 
provide financial assistance to State and locaf educational 
agencies to meet the special needs of such educationally de
prived children at the preschool, elementary, and secondary 
levels. . . .”.

Sec. 1005(b) provides that a local educational agency shall be el
igible for a basic grant only if it meets certain requirements with 
respect to the number of children counted under subsection (c).

Sec. 1005(c)(1) sets forth the formula for counting children in 
local educational agencies; such allocations are based on the 
number of children aged five to seventeen, inclusive, in low in
come families, children living in institutions for neglected or de
linquent children In the school district, and children being sup
ported in foster homes with public funds.
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20 U.S.C. 2724

Even Start Family 
Literacy Pro
grams.

Title I, Chapter 1t Part B, Ele
mentary and Secondary Edu
cation Act of 1965; Pub. L. 
89-10, as amended most re
cently by Pub. L. 102-73, 20 
U.S.C. 2741-2749.

Even Start Family 
Literacy Pro
grams.

20 U.S.C. 2744(a) and (b)

Even Start Family 
Literacy Pro
grams.

20 U.S.C. 2745

Even Start Family 
Literacy Pro
grams.

20 U.S.C. 2747-2748

Sec. 1014(a)(1) provides that a local educational agency shall 
use funds under this program for educationally deprived chil
dren identified as having the greatest need for special assist
ance. Sec. 1014(a)(2) defines the eligible population for serv
ices under this program as “children up to age 21 who are enti
tled to free public education through grade 12, 
and . . .  children who are not yet at a grade level where the 
local educational agency provides free public education, yet are 
of an age at which they can benefit from an organized instruc
tional program provided in a school or other educational set
ting.”.

Sec. 1051 declares that it is “the purpose of this part to improve 
the educational opportunities of the Nation’s children and adults 
by integrating earty childhood education and adult education for 
parents into a unified program to be referred to as “Even 
Start.” The program shall be implemented through cooperative 
projects that build on existing community resources to create a 
new range of services.” 20 U.S.C. 2741.

Sec. 1053(a) reserves a portion of the allocation under the Even 
Start program for migrant children programs. 20 U.S.C. 2743(a).

Sec. 1054(a) provides that funds made available to local edu
cational agencies shall be used to pay the Federal share of the 
cost of providing family centered education programs that in
volve parents and children in a cooperative effort to help par
ents become full partners in the education of their children and 
to assist children in reaching their full potential as learners.

Sec. 1054(b) lists the elements of programs to be assisted under 
this part. Each program shall include “(1) the identification and 
recruitment of eligible children; (2) screening and preparation of 
parents and children for participation . . .  (3) design of pro
grams and provision of support services . . . including sched
uling and location of services to allow joint participation by par
ents and children, and transportation for the purpose of ena
bling parents and their children to participate in the 
program . . .  (4) the establishment of instructional programs 
that promote adult literacy, training parents to support the edu
cational growth of their children, and preparation of children for 
success in regular school programs; (5) provision of special 
training to enable staff to develop the skills necessary to work 
with parents and young cNIdren in the range of instructional 
services offered through this part . . . [and] (6) provision of 
and monitoring of integrated instructional services to participat
ing parents and children through home-based programs. . . .”.

Sec. 1055 provides that eligible participants in the Even Start pro
grams are: (1) a parent or parents who are eligible for partici
pation in an adult basic education program under the Adult 
Education Act, and (2) the child or children (from birth to age 7, 
inclusive) of any individual under paragraph (1), who reside in a 
designated school attendance area.

See Secs. 1057-58, providing requirements for award of grants 
and evaluation of programs under this part including the re
quirement that grants be awarded on the basis of proposals, 
which . . . demonstrate that the area to be served by the pro
gram has a “high percentage or a large number of children and 
adults who are in need of such services. . . .” and that an 
evaluation be conducted to determine the program’s “effective
ness in providing home-based programs involving parents and 
chlldreif.

34CFR part 212.

34 CFR 212.50- 
212.58.

34 CFR 212.3,
212.7, and 212.24.

34 CFR 212.7.

34 CFR 212.20, 
212.21, 212.22, 
and 212.27.

School Dropout 
Demonstration 
Assistance Act 
of 1988.

Pub. L. 89-10, as amended by 
Pub. L. 100-297; 20 U.S.C. 
3241, e t seq.

The purpose of this part is to reduce the number of children who 
do not complete their elementary and secondary education by 
providing grants to local educational agencies to establish and 
demonstrate (1) effective programs to identify potential drop
outs and prevent them from dropping out; (2) effective pro
grams to identify and encourage children who have dropped 
out to re-enter school and complete their elementary and sec
ondary education; (3) effective early intervention programs to 
identify at-risk students; and (4) model systems for collecting 
and reporting information to local school officials on the num
ber, ages, and grade levels of children not completing their ele
mentary and secondary education and the reasons why those 
children have dropped out of school.
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Secondary 
School Pro
grams for Basic 
Skills Improve
ment and Drop
out Prevention 
and Reentry.

Migrant Edu
cation—Basic 
State Formula 
Grants.

Federal, State, 
and Local Part
nership for 
Educational Im
provement— 
State and Local 
Programs.

Inexpensive Book 
Distribution 
Program.

Arts in Education

Law-Related Edu
cation.

Title I, Chapter 1, Elementary 
and Secondary Education Act 
of 1965; Pub. L. 89-10, as 
amended by Pub. L. 100-297, 
20 U.S.C. 2761-2768.

Title I, Chapter 1, Elementary 
and Secondary Education Act 
of 1965; Pub. L. 89-10, as 
amended by Pub. L. 100-297, 
as amended, 20 U.S.C. 2781— 
2782.

Title L Chapter 2, Elementary 
and Secondary Education Act 
of 1965; Pub. L. 89-10, as 
amended by Pub. L. 100-297, 
20 U S.C. 2921.

20 U.S.C. 2922

20 U S.C. 2932

Title I, Chapter 2, Elementary 
and Secondary Education Act 
of 1965; Pub. L. 89-10, as 
amended by Pub. L. 100-297, 
20 U.S.C. 2963.

Title I, Chapter 2, Elementary 
and Secondary Education Act 
of 1965; Pub. L. 89-10, as 
amended by Pub. L. 100-297; 
20 U.S.C. 2964.

Title I, Chapter 2, Elementary 
and Secondary Education Act 
of 1965; Pub. L. 89-10, as 
amended by Pub. L. 100-297; 
20 U.S.C. 2965.

Sec. 1101 declares that It Is “the purpose of this subpart to pro
vide additional assistance to local educational agencies with 
high concentrations of low-income children, low-achieving chil
dren, or school dropouts to improve the achievement of educa
tionally disadvantaged children enrolled in secondary schools of 
such agencies, and to reduce the number of youths who do not 
complete their elementary and secondary education”.

Sec. 1202(a) sets forth requirements for approval of an applica
tion, including (1) a determination that payments will be used 
for programs and projects designed to meet the special edu
cational needs of migrant children, and (2) the application’s as
surance that provision is made for the preschool education 
needs of migrant children.

Sec. 1202(b) provides that, with parental concurrence, , a migra
tory child is still considered to be migratory for a period of up to 
five additional years.

Sec. 1511(b) provides that “(F]rom the remainder of such sums 
[appropriated to carry out this chapter in any fiscal year,] the 
Secretary shall allot to each State an amount which bears the 
same ratio to the amount of such remainder as the school-age 
population of the State bears to the school-age population of all 
States, except that no State shall receive less than an amount 
equal to one-half of 1 percent of such remainder.".

See. 1511(e) provides that for the purposes of this section—“(1) 
The term 'school-age population’ means the population aged 5 
through 17.”.

Sec. 1512(b) requires that State educational agencies allocate 
funds to local educational agencies on the basis of the number 
of children enrolled in public schools and the number of chil
dren enrolled in participating private schools. Enrollments are 
adjusted to provide higher per pupil allocations only to local 
educational agencies that serve the greatest numbers or per
centages of children living in areas with high concentrations of 
low-income families, children from low-income families, or chil
dren living in sparsely populated areas.

See Sec. 1522(a), which sets out criteria for State applications, 
including a consultation process between the State educational 
agency and an advisory panel that is representative of the gen
eral public's education interests, including “public and private 
elementary and secondary schoolchildren . . . and “parents of 
elementary and secondary schoolchildren. . . .”.

Sec. 1563 authorizes the Secretary to enter into a contract with 
Reading is Fundamental (RiF), a private nonprofit organization 
that has as its primary purpose the motivation of children to 
learn to read, and to support and promote the establishment of 
reading motivation programs that include the distribution of in
expensive books to preschool, elementary and secondary 
school cNIdren..

Sec. 1564 requires the Secretary to carry out a program of grants 
and contracts to encourage and assist State and local edu
cational agencies and other public and private agencies, orga
nizations, and institutions to establish and conduct programs in 
which the arts are an integral part of elementary and secondary 
school curricula such as—

“(2) a program to develop and implement model projects and pro
grams in the performing arts for children and youth through ar
rangements .- . . with toe John F. Kennedy Center for the Per
forming Arts.".

Sec. 1565(a) authorizes the Secretary to carry out a program of 
grants and contracts to encourage the provision of law-related 
educational activities, such as—

(c)(2) support for new and ongoing programs in elementary and 
secondary schools, adult education, community organizations, 
and institutions of higher education.

(c)(7) youth internships for outside-the-classroom experiences 
with the law and the legal system.

34 CFR part 201.

34 CFR part 298.

34 CFR part 298.

34 CFR part 241.
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Critical Skills Im

provement— 
Dwight D. Ei
senhower 
Mathematics 
and Science 
Education Act.

Title II, Part A Elementary and 
Secondary Education Act; 
Pub. L. 89-10, as amended 
by Pub. L. 100-297, 20 U S C. 
2981-2992.

Sec. 2006(b)(2) provides that local educational agencies receiving 
funds under this part shall assure that programs of training will 
take into account the need for greater access to and participa
tion In mathematics and science programs by historically 
underrepresented groups, including females, minorities, individ
uals with limited-English proficiency, the handicapped, mi-, 
grants, and, especially, gifted and talented children from within 
such groups.

34 CFR part 208.

Critical Skills Im
provement— 
Foreign Lan
guage Assist
ance Act of 
1988.

Tide II, Part B Elementary and 
Secondary Education Act; 
Pub. L. 89-10, as amended 
by Pub. L. 100-297, 20 U.S.C. 
3001-3006.

Sec. 2010 requires States to make provision for the participation 
of children enrolled in private nonprofit elementary and second
ary schools, to the extent consistent with the number of chil
dren in the State or in the school district of each local edu
cational agency who are enrolled in private nonprofit elemen
tary and secondary schools.

Sec. 2012(b) provides that the Secretary shall make grants or 
enter into cooperative agreements for programs of national sig
nificance in mathematics and science instruction, giving special 
consideration to providing special services to historically under
served and underrepresented populations, and especially to 
gifted and talented children within such populations.

Sec. 2103(b)(2) provides that all children aged 5 through 17, who 
reside within the school district of the local educational agency 
that will operate a model program in foreign language instruc
tion, must be eligible to participate in it.

34 CFR part 755.

Magnet Schools 
Assistance.

Women’s Edu
cational Equity.

Drug Education 
Purpose.

Title III, Elementary and Second
ary Education Act; Pub. L. 89- 
10, as amended by Pub. L. 
100-297, 20 U.S.C. 3021- 
3032.

20 U.S.C. 3028

Title IV, Elementary and Sec
ondary Education Act of 1965; 
Pub. L. 89-10, as amended 
by Title IX, Women’s Edu
cational Equity Act of 1978, 
Pub. L. 95-561, as amended 
by Pub. L. 100-297; 20 U.S.C. 
3042-3047.

Title V, Elementary and Second
ary Education Act; Pub. L. 89- 
ID, as amended by Pub. L. 
100-297, Pub. L. 100-690, 
Pub. L. 101-226, Pub. L. 101- 
647, 20 U.S.C. 3171-3232.

Sec. 2103(d) requires States to make provision for the participa
tion of children enrolled in private nonprofit elementary and 
secondary schools, to the extent consistent with the number of 
children in the State or in the school district of each local edu
cational agency who are enrolled in private nonprofit elemen
tary and secondary schools.

Sec. 3002 of Pub. L. 100-297 states that a local educational 
agency is eligible for assistance if it “(1) is implementing a plan 
undertaken pursuant to a final order . . . which requires the 
desegregation of minority group segregated children or faculty 
in the elementary and secondary schools of such agency; or 
(2) without having been required to do so, has adopted and is 
implementing, or will . . . adopt and implement, a plan which 
has been approved by thé Secretary as adequate under the 
CivH Rights Act of 1964 . . .  for the desegregation of minority 
group segregated children or faculty in such schools.”.

Sec. 3008 provides that, in approving applications, the Secretary 
shall give priority to, inter alia, “the proportion of minority group 
children involved in any approved plan.”.

Sec. 4001 finds that educational programs in the United States 
are frequently inequitable, as such programs relate to women, 
and that excellence in education cannot be achieved without 
equity for women and girls. The purpose of this part is to pro
vide educational equity for women and girls who suffer multiple 
discrimination, bias, or stereotyping based on sex and on race, 
ethnic origin, disability, or age.

SeC. 4002 authorizes the Secretary to make grants and enter into 
contracts tor activities designed to achieve the purpose of this 
part at all levels of education, including adult education; and for 
activities to increase opportunities for adult women, including 
continuing educational programs for underemployed and unem
ployed women, and activities for women in vocational edu
cation, career education, physical education, and educational 
administration.

Sec. 5103(2) declares that one purpose of this subchapter is to 
establish programs of drug abuse education and prevention by 
provision of Federal aid to States for programs for school drop
outs and other high risk youth.

34 CFR part 280.

34 CFR parts 245, 
246, 247.
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—State and Local 20 U.S.C. 3192..........................
Programs.

—National Pro- 20 U.S.C. 3212............ ...... ......
grams.

Drug Education— 20 U.S.C. 3213..........................
National Pro
grams.

20 U.S.C. 3216 ...................... .

—General Provl- 20 U.S.C. 322 ..........................
sions.

Follow Through Title VI, Chapter 8, Subchapter
Programs. C, Omnibus Budget Reconcili

ation Act of 1981; Pub. L. 97- 
35, as amended, 42 U.S.C. 
9861-9869.

Education for Title VII, Stewart B. McKinney
Homeless Chil- Homeless Assistance Act of
dren and Youth. 1987, Pub. L. 100-77; amend

ed by Pub. L. 191-645 anc 
Pub. L. 101-645; 42 U.S.C. 
11431-■* 1433.

Section and age distinction

Sec. 5122(a) provides that a portion of a State’s allotment under 
this title shall be used for grants and contracts for the develop
ment and implementation of, inter alia, other drug abuse edu
cation and prevention activities that may include a youth sui
cide prevention program.

Sec. 5122(b)(1) provides that a portion of State allotments shall 
be used for innovative community-based programs of coordi
nated services that are designed for high-risk youth. Sec. 
5122(b)(2) defines high-risk youth.

Sec. 5132(b) provides that the Secretary, in conjunction with the 
Secretary of Health and Human Services, shall carry out Fed
eral education and prevention activities on drug abuse, and 
shall facilitate communication to students at all educational lev
els about the dangers of drug abuse, especially using means 
that involve the participation of recognizable role models for 
many young people; identify research and development prior
ities with regard to school-based drug abuse prevention, par
ticularly age-appropriate programs focusing on kindergarten 
through grade 4.

Sec. 5132(c) provides that the Secretary shall eonduct, in con
junction with the Secretary of Health and Human Services, a 
study of the relationship between drug and alcohol abuse and 
youth suicide.

Sec. 5133 provides that the Secretary shall enter into financial ar
rangements to carry out the purposes of this subchapter with 
respect to Indian children on reservations serviced by elemen
tary and secondary schools funded by the Department of the 
Interior.

Sec. 5136(b)(2)(A)(ii) and (B) provide that a local educational 
agency shall be eligible to receive a grant for additional assist
ance for purposes of combating drug and alcohol abuse by stu
dents served by the agency provided that the agency serves an 
area—

“(A) in which there is a large number or a high percentage of—
(ii) convictions of youth for drug or alcohol-related crimes;
(B) in which there is a large number or high percentage of refer

rals of youths to drug and alcohol abuse treatment and rehabili
tation programs. . .

Sec. 5141(b)(4) defines the term "school-age population as the 
population aged 5 through 17 (inclusive). Sec. 5141(b)(5) de
fines the term “school dropout" as an individual aged 5 through 
18 who is not attending any school and who has not received a 
secondary school diploma or a certificate from a program of 
equivalency for such a diploma.

Sec. 622(a) authorizes the Secretary to provide financial assist
ance to local educational agencies for the purpose of carrying 
out Follow Through programs "focused primarily on children 
from low-income families in kindergarten and primary grades, 
including such children enrolled in private nonprofit elementary 
schools, who were previously enrolled in Head Start or similar 
quality pre-school programs”.

Sec. 721 provides that it Is the policy of the Congress that each 
State educational agency shall assure that each child of a 
homeless individual and each homeless youth have access to 
a free, appropriate public education which would be provided to 
the children of a resident of the State and is consistent with the 
State school attendance laws, and in any State that has a resi
dency requirement as a component of its compulsory school at
tendance laws, or other laws, regulations, practices or policies 
that may act as a barrier to enrollment, attendance, or success 
in school of homeless children or youth, the State will review 
and undertake steps to revise such laws to assure that the chil
dren of homeless individuals and homeless youth are afforded 
a free and appropriate public education.

Sec. 722(c) authorizes the use of grant funds for activities for and 
services to homeless cNIdren and youth to enable such chil
dren and youth to enroll in, attend, and achieve success in 
school. This section also authorizes funds to be used to de
velop and implement programs for school personnel to height
en awareness of specific problems of the education of home
less children and youth.

Regulations

34 CFR parts 231, 
235.

34 CFR part 232.
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Sec. 722(d)(1), (4), and (5) provide that the Coordinator of Edu
cation of Homeless Children and Youth in each State shall 
once every two years gather data on the number and location 
of homeless children and youth in the State, including the num
ber of homeless children and homeless youths enrolled In 
schools in the State, determined through random sampling or 
other statistical methods that ensure that such children or 
youths are not overtly identified as being homeless, the nature 
and extent of problems of access to, placement of and difficul
ties In identifying the special needs of homeless children and 
homeless youth in elementary and secondary schools and any 
progress made by State and local educational agencies within 
the State in addressing such problems and difficulties. The Co
ordinator in each State shall also facilitate coordination be
tween the State educational agency. State social services 
agency, and other agencies providing services to homeless 
children and youth and coordinate with other relevant edu
cation, childhood development or preschool programs and pro
viders of services to homeless children and homeless youths to 
improve the provision of comprehensive services to homeless 
children and homeless youths and their families.

Sec. 722(e)(1) requires that each State shall adopt a plan to pro
vide for the education of each homeless child or homeless 
youth within the State which will contain provisions designed to 
authorize the State educational agency, the local educational 
agency, the parent or guardian of the homeless cNId, the 
homeless youth, or the applicable social worker to make the 
determinations required under this section; provide procedures 
for prompt resolution of disputes regarding the educational 
placement of homeless children and youttr, develop programs 
for schools personnel to heighten their awareness of the spe
cific educational needs of homeless youths', ensure that home
less children and homeless youths who meet the eligibility cri
teria are able to participate in Federal, State or local food pro
grams and before- and after-school care programs; address 
problems with respect to the education of homeless children 
and homeless youths; demonstrate that State and local edu
cational agencies in the State have developed, will review and 
revise policies to remove barriers to enrollment and retention of 
homeless cNIdren and homeless youths in schools in the State; 
and ensure that the State and local educational agencies within 
the State will adopt policies and practices to ensure that home
less children and homeless youths are not isolated or stig
matized.

Sec. 722(e)(3) provides that the local educational agency of each 
homeless child and each homeless youth shall either (i) con
tinue the child's or youth's education in the school of origin for 
the remainder of the academic year or in the case in which a 
family becomes homeless between academic years, for the fol
lowing year, or (iij enroll the child or youth in any school that 
nonhomeless students living in that attendance area are eligible 
to attend whichever is in the child or youth's best interest Con
sideration shall be given to a request made by a parent regard
ing school selection in determining the best interests of the 
child or youth for purposes of making a school assignment. The 
"school of origin” shall mean toe school that the child or youth 
attended when permanently housed, or the school in which toe 
child or youth was last enrolled.

See Sec. 722(e)(4)-(e)(9), and Secs. 723, 724.
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Program Statute

Partnerships for 
Educational 
Excellence— 
School, Col
lege, and Uni
versity Partner
ships—Grants.

Institutional Aid ..

Sec. Tdl of the Higher Edu
cation Amendments of 1992 
(1992 Amendments), adding a 
new sec. 103(c) to the Higher 
Education Act (HEA) of 1965, 
as amended.

Title III, Higher Education Act of 
1965, Pub. L. 89-329, as 
amended; 20 U.S.C. 1051— 
1069f.

Student Assist
anco—Grants 
to Students in 
Attendance at 
Institutions of 
Higher Edu
cation.

Title IV, Higher Education Act of 
1965, Pub. L. 89-329, as 
amended; 20 U.S.C. 1070.

20 U S O 1070a-6 ....................
cational Oppor
tunity (Pell) 
Grants.

Federal Early 
Outreach and 
Student Serv
ices Pro
grams—Fed
eral Trio Pro
grams.

Sec. 402(a)(4) of the 1992 
Amendments, adding sec. 
402A to the HEA.

—Talent Search . Sec, 402(a)(4) of the 1992 
Amendments, adding sec. 
402B to the HEA (formerly 20 
U.S.C. 1070d-1.).

—Upward Bound Sec; 402(a)(4) of the 1992 
Amendments, adding sec. 
402C to the HEA (formerly 20 
U.S.C. 1070d-1a).

National Early 
Intervention 
Scholarship 
and Partner
ship Program.

Sec. 402(a)(4) of the 1992 
Amendments, adding sec. 
404C(b)(3)(B) to the HEA.

Section and age distinction

New sec. 103 provides that when the Secretary makes grants to 
an institution of higher education (or a State educational agen
cy or consortium of agencies) that has entered into a partner
ship agreement with a local educational agency, preference will 
be given to (among others) programs that will serve pregnant 
adolescents and teenage parents and children of migratory 
workers.

Section 312(e)(1) defines junior or community college as an insti
tution of higher education that meets certain criteria, including 
that it "admits as regular students persons who are beyond the 
age of compulsory school attendance in the State in which the 
institution is located.”: v

Sec. 401(a) [redesignated sec. 400(a), 1992 Amendments, sec. 
402(a)(3), Conference Report at 37] states that the purpose of 
Title IV is to help make the benefits of postsecondary education 
available to eligible students by, among other things, providing 
special programs designed to identify and encourage qualified 
youths with financial or cultural need with a potential for sec
ondary education.

Sec. 411F(12)(A)(i) defines the term “independent” with respect 
to a student as any individual who is 24 years of age or older 
by December 31 of the award year, or who meets the require
ments of subparagraph (B).

New sec. 402A(e), which governs documentation of an individ
ual’s status as a low-income individual, allows an individual 
who is eighteen years of age or younger to provide (among 
other choices) a signed statement from a parent or legal guard
ian, while an individual of age 18 or older may provide his or 
her own statement.

Regulations

34 CFR 624.2.

34 CFR part 668.

34 CFR 668.2.

New sec. 402A(g)(3) provides that no veteran who meets stated 
criteria for dates of active duty and manner of discharge shall 
be ineligible to participate in the program by reason of that indi
vidual’s age.

Sec. 402B(a) (formerly sec. 417B(a)) authorizes the "Talent 
Search” program under which qualified youths with the poten
tial for postsecondary education are identified, informed about 
available financial aid, and otherwise encouraged to pursue 
such study.

Sec. 402B(c)(2) (formerly sec. 417B(c)(2)) expressly limits pro
gram participation to individuals who have completed five years 
of elementary education or are between the ages of 11 and 27 
unless the implementation of such limitation would defeat the 
purposes of this section or section 402F [Equal Opportunity 
Centers Program].

Sec. 402C(b) (formerly sec. 417C(b)) provides that Upward 
Bound projects may provide services for youths.

34 CFR 643.3.

34 CFR 645.3.

Sec. 402C(d)(4) (formerly sec. 417C(c)(4)) requires assurances 
from applicants that participants be persons who have com
pleted eight years of elementary education and are at least thir
teen years of age but not more than nineteen years of age, un
less the imposition of any such limitation would defeat the pur
poses of this section.

New sec. 404C(b)(3)(C) provides that permissible activities using 
Federal early intervention funds include activities designed to 
ensure high school completion and college enrollment of at-risk 
children.

New sec. 404D requires, as a condition of certain Federal pay
ments, that States establish grant programs that include as one 
eligibility criterion that each student assisted is less than 22 
years old at the time of first grant award.

%
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Program Statute

Federal Early 
Outreach and 
Student Serv
ices Program— 
Model Program 
Community 
Partnership 
and Counsel
ing Grants.

National Student 
Savings Dem
onstration Pro
gram.

The 1992 Amendments, adding 
new sec. 408A to the HEA.

The 1992 Amendments, adding 
new sec. 41OA to the HEA.

Federal Trio Pro
grams—Edu
cational Oppor
tunity Centers.

High School 
Equivalency 
Program for 
Students 
Whose Fami
lies are En
gaged in Mi
grant and Sea
sonal Farm- 
work.

Byrd Honors 
Scholarship 
Program.

Sec. 402(a)(4) of the 1992 
Amendments, adding sec. 
402F to the HEA (formerly 20 
U.S.C. 1070d-1c.).

Sec. 418A of the HEA, 20 
U.S.C. 1070(d)-2, as amended 
by sec. 405(a) of the 1992 
Amendments.

Sec. 419D of the HEA, as 
amended by sec. 406 of the 
1992 Amendments.

Student Assist
ance—Federal 
Family Edu
cation Loan 
Program— 
Robert T. Staf
ford Federal 
Student Loan 
Program.

—Title IV, Part B, Higher Edu
cation Act of 1965, Pub. L. 
89-329, as amended by Pub. 
L. 100-297; 20 U.S.C. 1071.

20 U.S.C. 1072

20 U.S.C. 1078

20 U.S C. 1087-1

Section and age distinction

New sec. 408A(a) authorizes the award of grants to develop 
model programs to counsel students, at an early age, about 
college opportunities, financial aid, etc.

Regulations

New sec. 410A is designed to create a demonstration program to 
test the feasibility of establishing a national student savings 
program to encourage families to save for their children's edu
cation. (sec. 410A(a)(1)) (Sec. 410A repeatedly refers to “child" 
and “children".) In awarding demonstration grants, the Sec
retary is to give priority to States proposing programs that es
tablish accounts for a child prior to the age of compulsory 
school attendance in the State in which that child resides, (sec. 
410A(b)(3)),

Sec. 402F(c)(2) (formerly sec. 417E(c)(2)) requires that “partici
pants be . . . at least nineteen years of age, unless the impo
sition of such limitation . . would defeat the purposes of this
section. . . of section 402B [Talent Search].".

Sec. 418A(b) authorizes services including recruitment services to 
reach persons who are 17 years of age and over or who are 
beyond the age of compulsory school attendance in State of 
residence and who have, or whose parents have, spent certain 
amounts of time in migrant and seasonal farmwork.

34 CFR part 644.

New sec. 419D provides that the number of scholarships made 
available in a State for any given fiscal year shall bear the 
same ratio to the total number of scholarships as a State’s pop
ulation age 5 through 17 bears to the total population age 5 
through 17, but with a minimum of 10 scholarships per State.

Sec. 421(a)(2) provides that no agency, organization, institution, 34 CFR part 682 
bank, credit union, corporation, or other lender who regularly 
extends, renews, or continues credit or provides insurance 
under this part shall exclude from receipt, or deny the benefits 
of, or discriminate against any borrower or applicant in obtain
ing, such credit or insurance on the basis of race, national ori
gin, religion, sex, marital status, age, or handicapped status.

Sec. 422(b)(1) provides that advances to nonprofit private institu
tions and organizations for the benefit of students in any State 
and to such State may not exceed an amount equal to the ratio 
of the population of such State which is aged 18 to 22 inclusive 
to the population of all States which is aged 18 to 22, inclusive 

Under sec. 428(b)(1)(M)(xi), the Secretary and a State may agree 
that students receive subsidies if the State program, among 
other things, provides that periodic installments of principal 
need not be paid, but interest shall accrue and be paid, during 
any period not in excess of 12 months for mothers with pre
school age children who are just entering or reentering the 
work force and who are compensated as prescribed.

Sec. 428(c)(2)(F) requires that guaranty agreements entered into 
by the Secretary with a guaranty agency set forth adequate as
surances that the agency will not engage in any pattern or 
practice which results in a denial of a borrower’s access to 
loans because of, inter alia, the borrower's race, sex, color, reli
gion, national origin, age, handicapped status, or income.

Sec. 438(d)(3) requires that, for eligibility for special allowances, 34 CFR 682.802 
authorities issuing tax-exempt obligations shall not engage in 
any pattern or practice which results in a denial of a borrower’s 
access to loans under this part because of, inter alia, the bor
rower's race, sex, coior, religion, national origin, age, handi
capped status, or income.
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Program Statute Section and age distinction Regulations

Student Assist
ance—Federal 
Work-Study 
Programs.

Student Assist
ance—Can
cellation of 
Loans for Cer
tain Public 
Service.

Student Assist
ance-Need 
Analysis.

Student Assist
ance—Need 
Analysis.

Student Assist
ance-Need 
Analysis.

Higher Education 
Resources and 
Student Assist
ance—General 
Provisions.

Soldent Assist
ance-General 
Provisions.

Sec. 441(a) of the 1992 Amend
ments, amending sec. 441 of 
the HEA.

Sec. 465 of the 1992 Amend
ments, amending sec. 
465(a)(2) of the HEA, 20 
U.S.C. 1087ee.

Sec. 465(d) of the 1992 Amend
ments, adding sec. 469 to the 
HEA.

The 1992 Amendments, adding 
sec. 472(8) (formerly 20 
U.S.C. 108711).

Sec. 471(a) of the 1992 Amend
ments, replacing sec. 474 of 
the HEA, formerly 20 U.S.C. 
1087nn.

Sec. 471(a) of the 1992 Amend
ments, replacing sec. 474(d) 
of the HEA, formerly 20 
U.S.C. 1087rr.

Sec. 471(a) of the 1992 Amend
ments, revising sec. 478 of the 
HEA (formerly 20 U.S.C. 
1087rrH

Sec. 471 (o) of the 1992 Amend
ments, replacing sec. 480 of 
the HEA (formerly 20 U.S.C. 
1087w).

Title XII, Higher Education Act of 
1965, Pub. L. 89-329, as 
amended; 20 U.S.C. 1141(a).

20 U.S.C. 1143

50 U.S.C. App. 462(f)

Sec. 441(a) provides that one of the purposes of work-study is to 
encourage students receiving assistance to participate in “com
munity service” activities, defined to include work in the youth 
corps.

New sec. 465(a)(2)(C) provides that bases for cancellation of 
loans include woik as a full-time special education teacher, in
cluding teacher of infants, toddlers, children, or youth with dis
abilities.

New sec. 465(aH2)(l) allows loan cancellation for work as a full
time employee of a child or family service agency providing or 
supervising provision of services to high-risk children from low 
income communities. 'v

New sec. 469(a) defines low income communities as those with a 
high concentration of children eligible to be counted under the 
Elementary and Secondary Education Act of 1965. New secs. 
469 (a) and (b) define the terms “high-risk chUdrerf and “ in
fants, toddlers, children, and youth with disabilities.”.

Sec. 472(8) (formerly sec. 472(7)) defines “cost of attendance" 
for a student with one or more dependents, as an allowance 
based on die expenses reasonably incurred for dependent care 
based on the number and age of such dependents.

Sec. 474(b)(6) provides that one data element in determining fire 
expected family contribution is the age of the older parent.

New secs. 474(d)(3), 476(d)(3), and 477(d)(3) establish tables of 
asset protection allowances based on the ago of the oldest par
ent (for dependent students) or the age of the student (for inde
pendent students).

Sec. 478(d)(3) requires the Secretary to publish in the F e d e r a l  
Register a table of asset protection allowances, such table to 
be developed by determining the present value cost of an an
nuity that would provide, for each age cohort o f 40 and above, 
a supplemental income at age 65. . . . For each age cohort 
below (age] 40, the asset protection allowance shall be com
puted by decreasing the asset protection allowance for age 40, 
by a prescribed amount

Sec. 480(d) defines the term “independent” with respect to a stu
dent as any individual who is 24 years of age or older by De
cember 31 of the award year or meets alternate criteria.

Sec. 1201(a) defines “institution of higher education” to include a 
public or nonprofit private educational institution or a proprietary 
institution of higher education that admits as regular students 
persons who are beyond the age o f compulsory school attend
ance in the State in which the institution is located and who 
have the ability to benefit from the training offered by the insti
tution.

Sec. 1203(b)(4)(C) requires that an agreement as to the Federal- 
State relationship consists of assurances by the State that the 
State has a comprehensive planning or policy formation proc
ess which considers the postsecondary educational needs of 
unserved and underserved Individuals within the State, indud 
ing Individuals beyond the traditional college age.

See Section 12 of the Military Selective Service Act, which states 
in pertinent part that anyone required to register under Sec. 3 
of the Act [mates between the ages o f eighteen and twenty-six\ 
shall file with the higher education institution he attends or 
plans to attend a statement of compliance with Sec. 3 in order 
to receive assistance under the Higher Education Act of 1965.

34 CFR 668.2.

34 CFR 600.4.

34 CFR 668.43.
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Program Statute Section and age distinction Regulations
Assistance for 

Education of 
All Children 
With Disabil
ities and Pre
school Grants.

Parts A and B, Individuals With 
Disabilities Education Act (for
merly the Education of the 
Handicapped Act (EHA)) as 
amended by Pub. L. 101-476 
and Pub. L. 102-119; 20 
U.S.C. 1400-1419.

20 U.S.C. 1401 . ................... .

Sec. 601(c) states it is the purpose of the Act to assure that all 
children with disabilities have available to them . . .  a free ap
propriate public education . . .  to assure that the rights of chil
dren with disabilities and their parents or guardians are pro
tected, to assist States and localities in providing for the edu
cation of ail children with disabilities, and to assess and assure 
the effectiveness of efforts to educate handicapped children..

Sec. 602(a)(1)(A) defines “children with disabilities" as mentally 
retarded, hard of hearing, deaf, speech or language impaired, 
visually handicapped, seriously emotionally disturbed, or ortho- 
pedically impaired, or other health impaired children or children 
with specific learning disabilities who by reason thereof require 
special education and related services.

34 CFR 300.1.

34 CFR 300.5.

Assistance for 
Education of 
Alt Children 
With Disabil
ities and Pre
school Grants.

20 U.S.C. 1408 
20 U.S.C. 14T1

Parts A and B, Individuals With 
Disabilities Education Act (for
merly the EHA), as amended 
by Pub, L. 101-476 and Pub. 
L. 102-119; 20 U.S.C. 1412.

Sec. 602(a)(1)(B) further defines that “children with disabilities” 
for children aged 3 to 5, inclusive, may, at a State's discretion, 
include children—(i) experiencing developmental delays, as de
fined by the State and as measured by appropriate diagnostic 
instruments and procedures in one or more of the following 
areas: physical development, cognitive development, commu
nication development, social or emotional development, or 
adaptive development; and (ii) who, by reason thereof, need 
special education and related services.

Sec. 602(a)(20) requires statement of needed transition services 
in lEPs “for students beginning no later than age 16 and annu
ally thereafter (and, when determined appropriate for individ
uals beginning at age 14 or youngei)".

Sec. 602(b) defines “youth with disabilities" for purposes of Part 
C of the Act as any child with a disability who—(1) is twelve 
years o f age or older; or (2) is enrolled in the seventh or higher 
grade in school.

See Sec. 609 concerning State eligibility for financial assistance.
Sec. 611(a) establishes a formula for determining the maximum 

grant to a State as “the number of children with disabilities 
aged 3-5, inclusive, in a State who are receiving special edu
cation and related services . . . and the number of children 
with disabilities aged 6-21, inclusive, in a State who are receiv
ing special education and related services . . .".

Sec. 612 establishes eligibility requirements and conditions, in
cluding that—(1) the State have in effect a policy that assures 
ait children with disabilities the right to a free appropriate public 
education; (2)(B) a free appropriate public education be avail
able for all children with disabilities between the ages of three 
and eighteen . . . and for all children with disabilities between 
the ages of three and twenty-one “. . . except that, with re-' 
spect to children with disabilities aged three to five and aged 
eighteen to twenty-one, inclusive, the requirements of this 
clause shall not be applied in any State H the application of 
such requirements would be inconsistent with State law . . , 
respecting public education within such age groups in the 
State”.

34 CFR 300.110.

Evaluation and 
Program Infor
mation.

Part B, Individuals With Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476 and Pub. L  102- 
119; 20 U.S.C. 1418.

Sec. 618(a) directs the Secretary to assess progress in imple
menting tiie Education of toe Handicapped Act, and to assess 
the impact and effectiveness of efforts to provide free appro
priate public education to all children and youth with disabilities 
and to assess early intervention to infants and toddlers with 
disabilities.

Sec. 618(b) describes the data to be collected to assess the im
plementation of this chapter, and State and local efforts to pro
vide a free appropriate public education to children and youth 
with disabilities, and early intervention services to infants and 
toddlers with disabilities. The Secretary shall collect information 
on toe number of infants, toddlers, children, and youth with dis
abilities. This section contains a number of distinctions by 
which information is to be collected on infants, toddlers, chil
dren and youth with disabilities.

34 CFR part 327.
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Piogram Statute

Evaluation and 
Program Infor
mation.

Part B, Individuals With Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476 and Pub. L. 102- 
119; 20 U.S.C. 1418.

Preschool and 
School Pro
grams for Chil
dren With Dis
abilities.

Parts A and B, Individuals with 
Disabilities Education Act (for
merly the EHA) as amended 
by Pub. L. 101-476 and Pub. 
L. 102-119; 20 U.S.C. 1419.

Regional Re
source Centers 
for the Handi
capped.

Part C, Individuals With Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476; 20 U.S.C. 1421.

Section and age distinction Regulations

Sec. 618(c) provides that the Secretary will make grants to, or 
enter into contracts or cooperative agreements with State or 
local educational agencies, institutions of higher education, 
public agencies and private nonprofit organizations for the pur
pose of conducting studies, analyses, syntheses, and investiga
tions for improving the provision of full educational opportunities 
and early interventions for ail children with disabilities from birth 
through age 21. The section includes a nonexclusive list of the 
program and system Improvements for which information gath
ered from such studies and investigations will be used.

Sec. 618(e) directs the Secretary to provide for special studies to 
assess progress in the implementation of the chapter and to 
assess the impact and effectiveness of State and local efforts 
and efforts by the Secretary of the Interior to provide free ap
propriate public education to children and youth with disabil
ities, and early intervention services to infants and toddlers with 
disabilities. The section also lists a number of areas to which 
the Secretary may give first consideration in selecting priorities 
for fiscal years 1991 through 1994.

Sec. 618(g)(1) requires the Secretary to issue an annual report 
on the progress being made toward the provision of a free ap
propriate public education to all children and youth with disabil
ities, and early Intervention services for infants and toddlers 
with disabilities. The subsection requires that the Secretary in
clude in the annual report, inter alia, an analysis and evaluation 
of the participation of children and youth with disabilities in vo
cational education programs and services, and an analysis and 
evaluation of toe effectiveness of procedures undertaken to en
sure that children and youth with disabilities receive special 
education and related services in the least restrictive environ
ment commensurate with their needs and to improve programs 
of instruction for cNidren and youth with disabilities.

Subpart (g)(5) provides that in consultation with the National 
Council on Disability and the Bureau of Indian Affairs Advisory 
Committee for Exceptional Children, the Secretary shall include 
In the report a description of the status of early intervention 
services for infants and toddlers with disabilities from birth 
through age two, inclusive, and special education and related 
services to children with disabilities from 3 through 5 years of 
age. .

Sec. 619(a)(1) provides toat for fiscal years 1987-89 (or fiscal 34 CFR part 301'. 
year 1990 if the Secretary makes a grant under this paragraph 
for that fiscal year), the Secretary shall make a grant to any 
State that “provides special education and related services to 
children with disabilities aged three to five, inclusive".

Sec. 619(b)(1) provides that for fiscal year 1990 (or fiscal year 
1991 if the Secretary makes a grant under sec. 619(a)(1) for 
that fiscal year), and for fiscal years thereafter, the Secretary 
shall make a grant to any State that “has a State plan . 
which includes policies and procedures that assure the avail
ability under the State law and practice of such State of a free 
appropriate public education for all cNidren with disabilities 
aged three to five, inclusive and for any two-year old children 
provided services by the State . . .  or by a local educational 
agency or intermediate educational unit.".

Sec. 619(c) provides that funds under toe Pre-School Grants pro
gram may be used to provide services for children with disabil
ities from three to five years of age, inclusive.

Sec. 621(a) authorizes tire Secretary to make grants or enter into 
contracts or cooperative agreements with institutions of higher 
education, public agencies, private non-profit organizations, 
State educational agencies or combinations of such agencies 
or institutions for the establishment and operation of regional 
resource centers. Each of these centers shall—.

(1) assist to identifying and solving persistent problems to provid
ing quality special education and related services to children 
and youth with disabilities and early intervention services to in
fants and toddlers with disabilities and their families;.

34 CFR part 305.
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Services for— 
Deaf-Blind 
Children and 
Youth.

Part C, Individuals With Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476; 20 U.S.C. 1422.

Early Education 
for Children 
with Disabilities.

Part C, Individuals With Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476 and Pub. L. 102- 
119; 20 U.S.C. 1423.

Programs for 
Children with 
Severe Disabil
ities.

Part C, Individuáis Witti Disabil- 
ities Education Act (formerty 
the EHA) as amended by Pub. 
L. 101-476 and Pub. L. 102- 
119; 20 U.S.C. 1424.

(2) assist in developing, identifying, and replicating successful 
programs and practices which will improve special education 
and related services to children and youth with disabilities and 
their families and early intervention services to infants and tod
dlers with disabilities and their families;. . .

(4) assist in the improvement of information dissemination to and 
training activities for professionals and parents of infants, tod
dlers, children and youth with disabilities.

Sec. 622(a)(1) authorizes the Secretary to assist State edu
cational agencies to-assure the provision of special education 
and related services as welt as vocational and transitional serv
ices to deaf-blind infants, toddlers, children, and youth and to 
make available to deaf-blind youth, programs and services to 
facilitate their transition from educational to other services.

Sec. 622(b) authorizes the Secretary to enter into cooperative 
agreements or contracts to establish and support regional pro
grams for providing technical assistance in the education of 
deaf-blind children and youth.

See also Secs. 622(a)(2), 622(c), and 622(d).
Sec. 623(a)(1) provides that the Secretary is authorized to ar

range by contract, grant, or cooperative agreement with appro
priate public agencies and private nonprofit organizations, for 
the development and operation of experimental, demonstration, 
and outreach preschool and early intervention programs for 
children with disabilities, including individuals who are at risk of 
having substantial developmental delays if early intervention 
services are not provided.

Sec. 623(a)(1) provides that the Secretary may fund programs 
that offer training about exemplary models and practices to 
State and local personnel who provide services to children with 
disabilities from birth through age eight.

Sec. 623(b) provides that “[t}he Secretary shall fund up to 5 
grants to States for 3 years for the purpose of establishing an 
inter-agency, multidisciplinary, and coordinated statewide sys
tem for the identification, tracking and referral to appropriate 
services for aH categories of children who are biologically and/ 
or environmentally at-risk of having developmental delays.

Sec. 623(c) provides that ”[t]he Secretary shall arrange by con
tract, grant or cooperative agreement with appropriate public 
agencies and private non-profit organizations for the establish
ment of a technical assistance development system to assist 
entities operating experimental, demonstration, and outreach 
programs and to assist State agencies to expand and improve 
services provided to children with disabilities’’.

Sec. 623(d) provides: “The Secretary shall arrange by contract, 
grant, or cooperative agreement with appropriate public agen
cies and private non-profit organizations for the establishment 
of early childhood research institutes to carry on sustained re
search to generate and disseminate new information on pre
school and early intervention for children with disabilities and 
their families”.

Sec. 623(e) provides for grants for research to identify and meet 
the full range of special needs of children with disabilities and 
for training of personnel of programs for children with disabil
ities, including programs to integrate children with disabilities 
into regular preschool programs.

Sec. 623(g) provides: "For purposes of this section the term 
T3children with disabilities’ includes children from birth through 
eight years of âge, including infants and toddlers with disabil
ities”.

Sec. 624(a) authorizes the Secretary to make grants to, or enter 
into contracts or cooperative agreements for—.

(1) research to identify and meet the full range of special needs 
of such infants, toddlers, children, and youth with severe dis
abilities;.

34 CFR part 307.

34 CFR part 309.

34 CFR part 315.
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Postsecondary 
Education Pro
grams for Indi
viduals with 
Disabilities.

Part C, Individuals With Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476; 20 U.S.C. 1424a.

(2) the development or demonstration of new, or improvements in 
existing methods, approaches, or techniques which would con
tribute to the adjustment and education of such infants, tod
dlers, children, and youth with severe disabilities;.

(3) training of personnel for programs specifically designed for 
such Intents, toddlers, children, and youth and.

(4) dissemination of materials and information about practices 
found effective in working with such children and youth.

Sec. 625(a)(1) authorizes grants or contracts for the develop
ment, operation and dissemination of specially designed model 
programs of postsecondary, vocational, technical, continuing, or 
adult education for individuals with disabilities.

34 CFR part 338.

Sec. 625(a)(2) provides that in making grants or contracts under 
Sec. 625(a)(1), the Secretary shall give priority consideration to 
certain programs, including model programs for individuals with 
disabling conditions other than deafness “for developing and 
adapting programs of . . . adult education to meet the needs 
of individuals with disabilities”.

Secondary Edu
cation and 
Transitional 
Services for 
Youth with Dis
abilities.

Parts C and B, Individuals with 
Disabilities Education Act (for
merly the EHA) as amended 
by Pub. L. 101-476 and Pub. 
L* 102-119; 20 U.S.C. 1425.

Sec. 626(a) authorizes the Secretary to make grants or enter into 
contracts to—

34 CFR part 326.

(1) strengthen and coordinate special education and related serv
ices for youth with disabilities . . .  to assist them in the transi
tion to postsecondary education, vocational training, competi
tive employment, continuing education, independent and com
munity living, or adult services; [and].

(3) stimulate the improvement of the vocational and life skills of 
students with disabilities to enable them to be better prepared 
for transition to adult life and services.

Sec. 626(b) authorizes assistance for projects that may include—.
(1) developing strategies and techniques for transition to inde

pendent living, vocational training, vocational rehabilitation, 
postsecondary education and competitive employment for youth 
with disabilities.

Programs for 
Children and 

, Youth with Se
rious Emotional 
Disturbance.

Training Person
nel for the 
Education of 
Individuals with 
Disabilities.

Part C, Individuals with Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L  101-476; 20 U.S.C. 1426;

Part D, Individuals with Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476 and Pub. L. 102- 
119; 20 U.S.C. 1431-35.

See also Secs. 626(b)(2Mb)(4), (b)(6), and (b)(7) through (b)(11) 
for further references to youths and adults.

Sec. 626(e) authorizes the Secretary to make one-time, 5-year 
grants, . . .  to develop, implement, and improve systems to 
provide transition services for youth with disabilities from age 
14 through the age they exit school.

Sec. 627(a) authorizes the Secretary “to make grants to, or enter 
into contracts with institutions of higher education, State and 
local educational agencies, and other appropriate public and 
private non-profit institutions or agencies to establish projects 
for the purpose of improving special education and related 
services to children and youth with serious emotional disturb
ance".

Sec. 627(b) authorizes the Secretary “to make grants, on a com
petitive basis, to local educational agencies in collaboration 
with mental health entities to provide services for children and 
youth with serious emotional disturbance”.

Sec. 631(a)(1) authorizes the Secretary, inter alia, to make grants 
or awards to institutions of higher education and other appro
priate non-profit institutions or agencies to assist them in train
ing personnel for careers in special education, related services, 
and early intervention, including—(B) related services to chil
dren and youth with disabilities in educational settings; (C) spe
cial education and other careers in preschool and early inter
vention services for infants and toddlers with disabilities; and 
(E) training of special education personnel and other personnel 
providing special services and pre-school and early intervention 
services for children with disabilities.

34 CFR part 328.

34 CFR parts 316 
and 318.
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Sec. 631(b) provides that the Secretary may make grants...to de
velop and demonstrate effective ways for preservice training 
programs to prepare regular educators to work with children 
and youth with disabilities and their families;., .for inservice and 
preservice training of personnel to work with infants, toddlers, 
children, and youth with disabilities and their families and mi
nority infants, toddlers, children, and youth with disabilities and 
their families; and for preservice and inservice training of spe
cie! education and related services personnel to benefit infants, 
toddlers, children, and youth with disabilities.

Sec. 631(c)(1) provides that the Secretary shall fund up to five 
grants to States or entities to support the formation of consortia 
or partnerships of public and private entities for the purpose of 
providing opportunities for career advancement and/or com
petency-based training, including but not limited to, certificate 
or degree granting programs in special education, related serv
ices» and early intervention for current workers at public and 
private agencies that provide services to infants,'toddlers, chil
dren, and youth with disabilities. Recipients shall meet the re
quirements of section 610(g) for the dissemination of informa
tion.

Regulations

Training Person
nel for the 
Education of 
Individuals with 
Disabilities.

Part D, Individuals with Disabil
ities Education Act (formerly 
Vie EHA) as amended by Pub. 
L. 101-476; 20 U.S.C. 1431»

Sec. 631(c)(3) provides that the Secretary shall award, for the 
purpose of providing technical assistance to States or entities 
receiving grants under paragraph (1), a cooperative agreement 
through a separate competition to an entity that has success
fully demonstrated Vie capacity and expertise in the education, 
training, and retention of workers to serve children and youth 
with disabilities through Vie use of consortia or partnerships es
tablished for the purpose of retaining the existing workforce and 
providing opportunities for career enhancement.

Sec. 631(d) provides that the Secretary may make grants through 
a separate competition to private nonprofit organizations for the 
purpose of providing training and information to parents of in
fants, toddlers, children and youth with disabilities and persons 
who work with parents to enable such individuals to participate 
more effectively with professionals in meeting the educational 
needs of children with disabilities. Such grants shall be de
signed to meet the unique training and Information needs of 
parents of Infants, toddlers, childten, and youth with disabilities 
living In the area to be served by the grant, particularly those 
who are members of groups that have been traditionally 
underrepresented.

See subparts (c)(2) to (c)(7).... ............ ......................................... 34 CFR part 319.

Clearinghouses .. Part D, Individuals with Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476; 20 U.S.C. 1433.

Sec. 632(c) provides: "The Secretary shall make grants... to meet 
the needs of infants, toddlers, children, and youth with disabil
ities or supervisors of such persons, consistent with the person
nel needs identified in the State’s comprehensive system of 
personnel development under [Sections 613 and 676(b)(8)]”.

Sec. 633(a) authorizes Vie Secretary to make grants or to enter 
into contracts or cooperative agreements with public agencies 
or private nonprofit organizations or institutions for tne estab
lishment of three national clearinghouses: on children and 
youth with disabilities; on postsecondary education for individ
uate with efisabfirties; and on careers in special education . . .

34 CFR part 320.
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Research in the 
Education of 
Individuals with 
Disabilities— 
Research and 
Demonstration 
Projects.

Part E, Individuals with Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476 and Pub. L. 102- 
119; 20 U.S.C. 1441-42.

y

Sec. 641(a) provides that the Secretary may make grants to, or 
enter into contracts or cooperative agreements with, State and 
local educational agencies, institutions of higher education, and 
other public agencies and nonprofit private organizations for the 
purpose of advancing and improving the knowledge base and 
improving the practice of professionals, parents, and others 
providing early intervention, special education, and related 
services including professionals who work with children and 
youth with disabilities in regular education environments, to pro
vide such children effective instruction and enable them to suc
cessfully leam. The activities supported by this section shall 
support advancements in knowledge and practice designed to 
contribute to the improvement of instruction and learning of in
fants, toddlers, children, and youth with disabilities. In carrying 
out this section, the Secrètary may support research and relat
ed activities designed to—

(1) advance knowledge regarding the provision of instruction and 
other interventions to infants, toddlers, children, and youth with 
disabilities including . . .

(C) the improvement of knowledge regarding the developmental 
and learning characteristics of infants, toddlers, children, and 
youth with disabilities . . .

(G) the development of assessment techniques, instruments . . .  
and strategies for measurement of progress and the identifica
tion, location, and evaluation of infants, toddlers, children, and 
youth with disabilities. . .

(f) (1) The Secretary shall make grants or enter into contracts or 
cooperative agreements for the establishment of a center or 
centers designed to organize, synthesize, and disseminate cur
rent knowledge relating to children with attention deficit disorder 
with respect to the following:

(A) Assessment techniques, instruments, and strategies used for 
identification, location, evaluation and for measurement of 
progress.

(B) Knowledge and skill competencies needed by professionals 
providing special and regular education and related services.

(C) Environmental, organizational, resource, and other conditions 
necessary for effective professional practice,

(D) Developmental and learning characteristics.
(E) Instructional strategies, techniques, and activities.
(F) Curricula and instructional tools such as textbooks, media, 

materials, and technology.
(G) Strategies, techniques, and activities related to involvement of 

families.
(g) (1) The Secretary shall make grants, or enter Into contracts or 

cooperative agreements, for the establishment of model dem
onstration programs, of which some will be school-based mod
els, that provide the services of an ombudsman to assist in re
solving problems that are barriers to appropriate educational, 
related services, or other services for children and youth with 
disabilities.

(2) Programs under paragraph (1) shall provide or identify per
sonnel to assist children and youth with disabilities, their par
ents or guardians, special and regular education teachers, 
State and local education administrators, and related services 
personnel to resolve problems in a timely manner through dis
pute mediation and other methods, notwithstanding due proc
ess procedures, in order to further the delivery of appropriate 
education and related services.

Sec. 642 authorizes the Secretary to make grants for research 
and related purposes relating to physical education or recre
ation for children with disabilities . . . and to conduct research, 
surveys, or demonstrations relating to physical education or 
recreation for children with disabilities . . . .

34 CFR part 324.

Instructional 
Media for Indi
viduals with 
Disabilities.

Individuals with Disabilities Edu
cation Act (formerly the EHA) 
as amended by Pub. L. 101— 
476 and Pub. L. 102-119; 20 
U.S.C. 1452-54.

Sec. 652(c) provides that the Secretary may make grants to or 
enter into contracts or cooperative agreements with the Na
tional Theatre of the Deaf, Inc. and other appropriate nonprofit 
organizations for the purpose of providing cultural experiences 
to enrich the lives of deaf and hard of hearing children and 
adults.

34 CFR part 332.
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Technology, Edu
cational Media, 
and Materials 
for Individuals 
with Disabilities.

Part G, Individuals with Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476 and Pub. t . 102- 
119;20 U.S.C. 1461.

Infants and Tod
dlers with Dis
abilities.

Part H, Individuals with Disabil
ities Education Act (formerly 
the EHA) as amended by Pub. 
L. 101-476 and Pub. L. 102- 
119; 20 U.S.C. 1471-85.

Infanta and Tod
dlers with Dis
abilities.

Part H, Individuals with Disabil
ities Education Act, as amend
ed by Pub. L. 101-476 and 
Pub. L. 102-119; 20 U.S.C. 
1472.

Section and age distinction Regulations

Sec. 661 provides that the Secretary may make grants to or enter 34 CFR part 333. 
into contracts or cooperative agreements with institutions of 
higher education, State and local educational agencies, or 
other appropriate agencies and organizations for the purpose of 
advancing the use of new technology, media, and materials in 
the education of students with disabilities and the provision of 
early intervention to infants and toddlers with disabilities.

Part H authorizes an early intervention program under the Individ
uals with Disabilities Act for infants and toddlers with disabilities 
and their families, and for other purposes.

34 CFR part 303.

Sec. 671 provides that it is the policy of the United States to pro
vide financial assistance to States—

(1) to develop and implement a statewide . . . program of early 
intervention services for infants and toddlers with disabilities 
and their families,. . . .

(3) to enhance their capacity to provide quality early intervention 
services and expand and improve existing early intervention 
services being provided to infants, toddlers with disabilities, and 
their families.

Sec. 672 states that, as used in this subchapter—
(1) The term infants, and toddlers with disabilities means Individ

uals from birth to age 2, inclusive, who need early intervention 
services because they—

(A) are experiencing developmental delays, as measured by ap
propriate diagnostic instruments and procedures in one or more 
of the following areas: cognitive development, physical develop
ment, language and speech development, psychosocial devel
opment or self-help skills, or

(B) have a diagnosed physical or mental condition which has a 
high probability of resulting in developmental delay

See also Secs. 673-76, 678-81, 683-84
Sec. 677(a) requires that each infant or toddler with a disability 

and the infant’s or toddler's family shall receive—
(1) a multidisciplinary assessment of unique strengths and needs 

of the infant or toddler and the identification of services appro
priate to meet such needs, and

(2) a family-directed assessment of the resources, priorities and 
concerns of the family and identification of the supports and 
services necessary to enhance the family's capacity to meet 
the developmental needs of their infant or toddler with a disabil
ity; and

(3) a written individualized family service plan .
Sec. 677(d) requires that the plan contain, inter alia, a statement 

of the infants or toddler’s present levels of physical develop
ment, cognitive, language and speech development, and 
psychosocial development.

Sec. 678(a)(8) requires that the State's application include a de
scription of the policies and procedures to ensure a smooth 
transition to preschool programs under Part B, including a con
ference to review the child's program options, for the period 
commencing on the day the c/w/d turns 3 through the remainder 
of the school year.

Sec. 679 permits the use of funds under this part to provide a 
free appropriate public education, in accordance with Part B, to 
children with disabilities from their third birthday to the begin
ning of the following school year.
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Infants and Tod
dlers with Dis
abilities.

Part H, individuals with Disabil
ities Education Act {formerly 
Vie EHA) as amended by Pub. 
L. 101-476 and Pub. L. 102- 
1 19; 20 US.C. 4482.

Gallaudet Univer
sity.

Kendall Dem
onstration Ele
mentary 
School.

Title L Education of the ¡Deal Adi 
Of 1986, Pub. L. 99-371, 20 
U.S-C 430a

Title I, Part B, Education of the 
Deaf Act of 1986, Pub. L  90- 
371, 20U.S.C. 4311,

Model Secondary 
School for the 
Deaf.

Title L Part C, Education of the 
Dear Act of <088, Pub. L. 99- 
371, 20 U.S.C. 4321.

Commission on 
Education of 
the Deaf.

Title ill, Education of the Deaf 
Act Of 1986, Pub. L. 00-071, 
20 LLSuC. 4341-44.

Sec. ®82,p)„ Which establishes foe composition c* a  Slate Inter-1 
agency Coordinating Council, provides in part that

The Council shall be composed as follows: At least 20 : 
percent . . . shall be parerte . . .  of M ante, toddlers or dhil- > 
dren with disabilities egad 12 or younger, including at least one '■ 
parent of an infant, toddler or child with a disability aged 6 or 
younger. . .  other members representing each of the appro
priate agendas involved in the provision of or payment for -early ! 
intervention services lo intents and toddlers with disabilities and ! 
thair families .. . . at ¡least one member from the State agency 
responsible for preschool.

Sec. 682(e) provides that the Council may, in ter aSia, advise and 
assist the ¡lead agency end the State educational agency re
garding the provision of appropriate services for children aged 
birth to 5, inclusive.

Sec. 103(b) establishes a Board of Trustees for Gallaudet Univer
sity, which is authorized to—(6) establish such departments 
and other units, including a  department of higher learning for 
the deaf, a  department of elementary education for the instruc
tion of deaf children . .. . as the Board deems necessary to 
carry out the purpose of Gallaudet University . . .

Sec. 111(a) establishes that Gallaudet University will provide day 
and residential faculties for elementary education for Individuals 
who are deaf in order to prepare them for high school and 
Other secondary study and to provide an exemplary educational 
program fo stimulate the development of similar excellent 
programs . . .

Sac. 111(a)(2) provides that the Kendall Demonstration Elemen
tary School shall also provide technical assistance and out
reach throughout the Nation to trafin parents of deaf infants and 
children in specialized learning stills; and develop curricula, in
structional techniques, materiate, and programs for teaching 
«hearing impaired and beat students in classroom situations with 
non-hearing impaired students.

Sec. 111(b) states, “Where a local educational agency, State 
•educational agency, or tetenmediate educational unit refers a 
child ta o r places a child at the Kendall Demonstration Elemen
tary School, sudi agency or unit sfilali be responsible for ensur- 
Ing that foe spedai education and related services provided to 
each child are consistent with Part B of the Education of the 
Handicapped Act [20 U.S.C. 1411 et seq.].

Sec. 121(a) provides for foe Board of Trustees of Gallaudet Uni
versity to .maintain and operate a model secondary school for 
the deaf to prepare them for college and other advanced study, 
and to provide an exemplary secondary program to stimulate 
the development of similarly excellent programs throughout the 
Nation.

Subsection (b) provides that “Where a locai education agency, 
State educational agency, «or Intermediate educational unit re
fers a child to  or places a  child at foe model secondary school, 
euch agency or unit shall be responsible for ensuring that foe 
special education and related services provided to such child is 
«consistent with Part B of foe Education of foe Handicapped Act 
¡[20 U ixC . 1411 e tse q .f-

Sec. 301(a) establishes a  Commission on Education of foe Deaf 
lo make a  study of the quality of infant and early childhood pro
grams and of elementary, secondary, postsecondary, adult, and 
continuici education iur-rtished to deaf individuals.

Sac. 302(a) provides that foe Commission shall study—
(A) the degree to which appropriate postsecondary, adult, and 

continuing educational opportunities are available to deaf indi
viduals; . . .

(C) the training and technical assistance needs of infant and early 
childhood education programs and elementary, secondary 
postsecondary, adult, and continuing education programs which 
serve the deaf;.

(D) . . . the effects of part B of the Education of foe Handi
capped Act on infant and early childhood education programs

Sec. 302(c) provides that foe Commission shall cease to exist 90 
days following foe submission of its final report
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Education of the Title IV, Education of the Deaf 
Deaf. Act of 1986, Pub. L. 99-371,

20 U.S.C. 4351.

National Institute 
on Disability 
Rehabilitation 
Research.

Title II, Rehabilitation Act of 
1973, Pub. - L. 93-112, as 
amended by Pub. L. 99-506; 
29 U.S.C. 762.

Sec. 401 provides that:
(3) The term “elementary school" means a school which provides 

education for deaf children from the age of onset of deafness 
to age fifteen, inclusive, but not beyond the eighth grade or its 
equivalent.

(6) The term “secondary school” means a school which provides 
education in grades nine through twelve, inclusive .....................

Sec. 204(b) authorizes Federal grants for specialized research 
activities, including:

34 CFR parts 350, 
351,352.

Rehabilitation 
Services—Spe
cial Projects 
and Supple
mentary Serv
ices.

Title III, Part B, Rehabilitation 
Act of 1973; Pub. L. 93-112, 
as amended by Pub. L. 99- 
506; 29 U.S.C. 777a(c).

(8) conduct of a program of research related to the rehabilitation 
of children with handicaps and individuals with handicaps who 
are aged sixty or older, except that research concerning Indian 
Americans with handicaps shall include those 55 and older. . .

(11) Conduct of a model research and demonstration program to 
develop innovative methods of providing services for preschool 
age handicapped children, including the following:

(A) early intervention, parent counseling, Infant stimulation, early 
identification, diagnosis, and evaluation of children with severe 
handicaps to the age of five, with special emphasis on children 
with severe handicaps up to the age o f three:

(B) such physical therapy, language development, pediatric, nurs
ing, psychological, and psychiatric services as are necessary 
for such children; and

(C) appropriate services for the parents of such children; includ
ing psychological and psychiatric services, parent counseling, 
and training.

Sec. 311(c)(1) authorizes grants lor “. . . special projects and 
demonstrations including research and evaluation for youths 
with handicaps to provide job training and prepare them for 
entry into the labor force.”.

34 CFR part 376.

State Independ
ent Living Re
habilitation 
Services.

Independent Liv
ing Services 
for Older Blind 
Individuals.

29 U.S.C. 777f

Title VII, Part A, Rehabilitation 
Act of 1973; Pub. L. 93-112, 
as amended by Pub. L. 99- 
506; 29 U.S.C. 796a(b).

29 U.S.C. 796f....... .............. .

Sec. 316(a), which authorizes grants for special recreational pro- 34 CFR part 378. 
grams, stipulates that “. . . with respect to children the activi
ties for which the grant is to be made will be conducted before 
or after school.”.

Sec. 702(b) defines “comprehensive services for independent liv-. 34 CFR part 365. 
ing” to include services for children o f preschool age . . . and 
child development services.

Sec. 721(a) authorizes grants to provide independent living serv
ices to older blind individuals, defined by Sec. 721(d) as “an in
dividual aged fifty-five or older".

34 CFR part 367.

Office of Vocational and Adult Education

AGE DISTINCTIONS IN STATUTES AFFECTING FINANCIAL ASSISTANCE ADMINISTERED BY ED

Program Statute Section and age distinction Regulations

Adult Education— 
Basic Program 
Provisions— 
Purpose.

Title III, Part A, Adult Education 
Act, Pub. L. 89-750, as 
amended by Pub. L. 102-73; 
20 U.S.C. 1201-1213d.

Sec. 311 declares that the purpose of this chapter is to improve 
educational opportunities for adults who lack the literacy skills 
requisite to effective citizenship and productive employment, to 
expand and improve the current system for delivering adult 
educational services including delivery of such services to edu
cationally disadvantaged adults, and to encourage the estab
lishment of programs of adult education that will—(1) enable 
these adults to acquire basic educational skills necessary for lit
erate functioning, (2) provide these adults with sufficient basic 
education to enable them to benefit from job training and re
training programs. . . and (3) enable adults who so desire to 
continue their education to at least the level of completion of 
secondary school.

34 CFR 460.1.

Adult Education— 
Basic Program 
Provisions— 
Definitions.

Title III, Part A, Adult Education 
Act, Pub. L. 89-750, as 
amended by Pub. L. 102-73; 
20 U.S.C. 1201a.

Sec. 312(1) defines “adult”  as “an individual who has attained 16 
years o f age or who is beyond the age of compulsory school 
attendance under State law, except that for the purpose of sec
tion 313(b) of this title, the term ‘adult’ means an individual 16 
years o f age or older".

34 CFR 460.4.
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Adult Education- 
Basic Program 
Provisions— 
Definitions.

Title III, Part A, Adult Education 
Adt, Pub. L. 89-750, as 
amended by Pub. !L 102-73; 
20 U.S.C. 1801a.

Adult Education— 
State Pro
grams—Basic 
Grants.

Adult Education- 
State Pro
gram»—Basic 
Grants.

Adult Education— 
State Pro
grams—State 
Plans.

Title 111, Part B, Adult Education 
Act, POb. L. 89-750, as
amended by Pub. L. 102-73; 
20 OS.C. 1203.

Title ML Part B, Adult Education 
Act, Pub. L. 89-750, as
amended by Pub. L. 102-73; 
20UB.C. 1205a.

Title HI, Part A  Adult Education 
Act, Pub. L. 89-750, as
amended by Pub. L. 102-73; 
20 U.S.C. 1206a.

Adult Education- 
State Pro
grams—State 
Plans.

Title Jti, Part Bw-Adult Education 
Act, Pub. L. 89-750, as 
amended by Pub. L. 102-73; 
20 U.S.C. 1208.

Adult Education- 
Workplace and 
English Lit
eracy Grants— 
Partnerships 
for Workplace 
Literacy.

Title III, Part C, Adult Education 
Art, Püb. L. 89-750, as 
amended by Pub. L. 102-73; 
20 U.S.C. 1211.

—English Lit
eracy Grants.

20 ULSXL 1211a _ . ________ _

Adult Educatìon— 
National Pro
gram»—Adult 
Migrant Farm- 
workar and Im
migrar̂  Edu- 
cation.

Title HI, Part D, Aduli Education 
AO, Pub. L. 89-750, «6 
amended by Puri*. L. 102-73; 
20 U.S.C. 1213.

Section end age distinction

Sac. 312(2) defines the term “adult education" as services or in
struction below the ootiege level for adults who meat certain cri
teria.

Sec. 312(3) defines “educationally disadvantaged adult” as “an 
adWTwtio—

(A) demonstrates basic skills equivalent to or below that of sta- i 
dents at the fifth grade level; or.

(B) has been placed in the lowest or beginning level of an adult 
education program when that program does not use grade level 
equivalencies as a measure of students’ basic skills.".

Sec. 312(11) defines an *1ndiytdual of limited English proficiency” 
as “an adult or out-df-school youth who has limited ability in 
speaking, reading, writing, or understanding the English lan
guage. . . ."

Sec. 312(12) defines an out-of-school youth as “an individual who 
is under 1€ years of age a n i beyond the age o f compulsory 
school attendance under State law who has not completed high 
school or the equivalent.

Sec. 321 establishes a State-administered program of adult basic 
and adult secondary education.

Sec. 332 permits States to establish a State advisory council. The 
membership of the council shall be broadly representative of 
citizens and groups within the State having an interest in adult• 
education and literacy.

Sec. 342(c)(4) through (8), in setting out the requisites for State j 
plans under this chapter, provides that the plans describe bow { 
adult education services will be delivered. Special focus is 
given to certain segments of the adult population in the State, 
inotuding educationally disadvantaged adults, individuals with 
limited English language proficiency, the homeless, adult immi
grants, the incarcerated, persons with handicaps, the chron
ically unemployed, foe disadvantaged, and minorities.

Sec. 353 requires that States use not less than 15 percent o f. 
their allotment for special projects that involve the use of tono- j 
vative methods, systems, materials, or programs, or special | 
projects that involve programs of adult education; and for Irate-; 
teg persons engaged, or preparing to engage, as personnel ¡in 
programs designed to cany out foe purposes of the Adult Edu
cation Act

Sec. 371(a) authorizes direct grants to exemplary education part
nerships for workplace literacy to pay the Federal Share of th e ' 
cost of adult education programs. Bush programs are designed 
to teach literacy skills needed In the workplace through partner- 
strips between business. Industry, labor organizations, or pri- 
vate Industry councils and State educational agencies, focal 
educational agencies, Institutions of higher education, or 
schools. Programs shall be designed to improve productivity 
through improvement of literacy skills needed In the workplace 
by, inter aba, prowling adult literacy end other bask: skills sera- 
ices and activities, meeting the literacy needs of adults with lim
ited English proficiency, and Improving foe competency off adult 
workers fo speaking, listening, reasoning, and problem solving.

See Sec. 372. which authorizes the Secretary to make grants to 
States for the establishment, operation, and improvement Of 
English literacy programs for individuals of limited English pro
ficiency, as defined In Sec. 332(11).

Sec. 381 authorizes foe Secretary to carry out a program of mak
ing grants to States and focal eligible recipients to support plan
ning, developing, and evaluating programs which are designed 
to provide adutf education programs, services, and activities to 
meet tee special needs of migrant farmworkers end immigrants.

Regulations 

34 CFR 460.4.

34 CFR 460.4.

34 CFR parts 460 
and 461.

34 CFR 461.50- 
«61.53.

34 CFR part 425 
and 34 CFR 
461.12.

34 CFR part 450 
and 34 CFR 
461.33.

34 CFR part 472.

34 CFR parts 463 
and 474.

34 CFR part 475.
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Adult Education- 
National Pro
grams—Adult 
Literacy Volun
teer Training.

Adult Education— 
National Pro
grams—State 
Programs Anal
ysis Assistance 
and Policy 
Studies.

Adult Education— 
State Literacy 
Resource Cen
ters Program.

Title III, Part D, Adult Education 
Act, Pub. L. 89-750, as 
amended by Pub. L. 102-73; 
20 U.S.C. 1213a.

Titie III, Part D, Adult Education 
Act, P i*. L. 89-750, as 
amended by Pub. L. 102-73; 
20 U.S.C. 1213b.

Titie III, Part B, Adult Education 
Act, Pub/ L. 89-750, as 
amended by P i*. L. 102-73; 
20 U.S.C. 1208aa.

Sec. 382 authorizes the Secretary to carry out a program of mak
ing grants to States and local eligible recipients to support plan
ning, implementation, and evaluation of programs designed to 
train adult volunteers, especialy the elderly, who wish to par
ticipate as tutors in local adult education programs.

Sec. 383 authorizes the Secretary to assist States in evaluating 
the status and progress of adult education in achieving the pur
poses of this title.

Sec. 356 authorizes the Secretary to make grants to establish a 
network Of State or regional adult literacy resource centers.

34 CFR part 476.

34 CFR part 477.

34 CFR part 464.

Adult Education— 
Functional Lit
eracy for State 
and Local Pris
oners Program.

Adult Education— 
Life Skills for 
State and Local 
Prisoners Pro
gram.

Adult Education— 
Commercial 
Drivers Edu
cation Program.

Vocational Edu
cation—Assist
ance to States.

Pub. L. 102-73, Title VI, section 
601, National Literacy Act of 
1991, as amended by Pub. L. 
102-103, Title III, section 313; 
20 U.S.C. 1211-2.

Pub. L. 102-73, Title VI, section 
601, National Literacy Act Of 
1991, as amended by Pub. L. 
102-103, Titie Ilf, section 313; 
20 U.S.C. 1211-2.

Titie III, Part C, Adult Education 
Act, Pub. L. 89-750, as 
amended by P i*. L. 102-26; 
20 U.S.C. 1211b.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2311<a)<2) (A), 
(B), and (C), as amended by

Sec. 601 authorizes the Secretary to make grants for functional 
literacy programs for adult prisoners.

Sec. 601 authorizes the Secretary to make grants for programs of 
life skills necessary for reintegration of adult prisoners into soci
ety.

Sec. 373 authorizes tire Secretary to make grants for adult edu
cation programs to help eligible commercial drivers complete 
the knowledge test requirements under the Commercial Motor 
Vehicle Safety Act of 1986.

Sec. 101 provides that, subject to certain provisions, from the re
mainder of the sums appropriated pursuant to sec. 2302 (a) 
and (h) of this titie, the Secretary shall allot to each State for 
each fiscal year—

34 CFR part 489.

34 CFR part 490.

Pub. L. 99-159 and Pub. L. 
101-392.

Vocational Edu
cation—Assist
ance to 
States—State 
Plan.

Vocational Edu
cation—Assist
ance to 
States—State 
Plan Approval.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2323(a)(3)(A), 
as amended by Pub. L. 101— 
392 and Pub. L. 101-476.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2324(a), as 
amended by Pub. L. 101-392.

(A) an amount that bears the same ratio to 50 percent of the 
sums being allotted as the product of the population aged fif
teen to nineteen inclusive, in the State in the fiscal year pre- 
ceding tiro fiscal year for which the determination is made and 
the State’s allotment ratio bears to the sum of the correspond
ing products for ail the States;

(B) an amount tirat bears the same ratio to 20 percent of the 
sums being allotted as the product of the population aged 
twenty to twenty-four, Inclusive, In the State In the fiscal year 
prececfing the fiscal year for which the determination is made 
and tiro State’s allotment ratio bears to the sum of tiro cor
responding products for all the States;

(C) an amount that bears tiro same ratio to 15 percent of the 
sums being allotted as the product of the population aged 
twenty-five to sixty-five, inclusive, in the State in the fiscal year 
preceding tiro fiscal year for which the determination is made 
and tiro State’s allotment ratio bears to the sum of the cor
responding products for aH the States.

Sec. 113 requires 1hat, In developing the State plan, the State 
shall conduct an assessment that includes analysis of, among 
other things, the relative academic, occupational, training, and 
retraining needs of secondary, adult, and postsecondary stu
dents.

Sec. 114 requires the State board to develop the portion of each 
State plan relating to the amount and uses of any funds pro
posed to be reserved for, among others, adult education. In de
veloping the plan, the State board is required to take into con
sideration the relative training and retraining needs of second
ary, adult, and postsecondary students, ami shall indude the 
estimated distribution of funds for adult instructional programs, 
tiro State’s rationale for distribution of funds, and the methods 
to plan and coordinate programs with those conducted under 
the Adult Education Act.

34 CFR 403.203.

34 CFR 403.31 and 
403.32.



40224 Federal Register / VoL 58, No. 142 / Tuesday, July 27, 1993 / Rules and Regulations

Age Distinctions in Statutes Affecting Financial Assistance Administered by ED—Continued

Program Statute Section and age distinction Regulations

Vocational Edu- 
cation—Assist
ance to 
States—Spe
cial Populations.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2328(b)(1), as 
amended by Pub. L. 101-392.

Vocational Edu
cation—Basic 
State Grants- 
Other State-Ad
ministered Pro
grams.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2335a(a)(2) 
and (b), as amended by Pub. 
L  101-392.

Vocational Edu
cation—Basic 
State Grants— 
Corrections 
Education.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2336(a)(1), as 
amended by Pub. L. 101-392.

Vocational Edu
cation—Sec
ondary, Post
secondary, and 
Adult Voca
tional Edu
cation.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2341 (a)(3) and 
(d)(3)(A)(ii), as amended by 
Pub. L. 101-392.

Vocational Edu
cation-Sec
ondary Post
secondary, and 
Adult Voca
tional Edu
cation.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2341a(a), 
2341a(b)(2)(B),
2341 a(b)(2)(D), and
2341a(d)(1), as amended by 
Pub. L  101-392.

Vocational Edu
cation-Sec
ondary Post
secondary, and 
Adult Voca
tional Edu
cation.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2342(c)(2)(L), 
as amended by Pub. L  101- 
392.

Sec. 118 requires each local educational agency to provide infor
mation on opportunities in vocational education, eligibility re
quirements for enrollment in vocational education programs, 
specific courses and special services that are available, em
ployment opportunities, and placement to students who are 
members of special populations and parents of those students 
at least one year before the students enter or are of an appro
priate age fpr the grade level in which vocational education pro
grams are first generally available in the State, but in no event 
later than the beginning of the ninth grade.

Sec. 222 requires use of each State’s allotment under section 
102(a)(2)(B) for preparatory services and vocational education 
programs, services, and activities for girls and women, aged 14 
through 25, designed to enable participants to support them
selves and their families. Subsection (b) provides- that the age 
limitations contained in this clause may be waived whenever 
the administrator appointed under section 102(b)(1) determines 
that the waiver is essential to meet the objectives of this sec
tion.

Sec. 225 requires each State board to designate one or more 
State corrections agencies as State corrections educational 
agencies to administer vocational education programs assisted 
under this Act for juvenile and adult criminal offenders in cor
rectional institutions in the State, including correctional institu
tions operated by local authorities.

Sec. 231 requires that, except as otherwise provided, one of the 
requirements for distribution by each State of funds available in 
any fiscal year for secondary school vocational education pro
grams to local educational agencies within the State is that, 
from 10 percent of those funds, each local educational agency 
shall be allocated an amount that bears the same relationship 
to the 10 percent as the number of students enrolled in schools 
and adults enrolled in the training programs under the jurisdic
tion of the local educational agency in the preceding fiscal year 
bears to the number of students enrolled in schools and adults 
enrolled in training programs under the jurisdiction of all local 
educational agencies in the State in that year.

Sec. 231 provides that, for the purposes of this subsection, the 
State may determine the number of economically disadvan
taged students attending vocational education programs on the 
basis of eligibility for, among others, the program for aid to de
pendent cNIdren under part A of Title IV of the Social Security 
Act (42 U.S.C. 601 et seq.).

Sec. 232 provides that, with certain exceptions, each State shall 
distribute funds available in any fiscal year for postsecondary 
and adult vocational education programs to eligible institutions 
within the State. The Secretary may waive the general rules 
concerning distribution of funds In the case of any State that 
submits to the Secretary an application for a waiver that in
cludes a proposal for an alternative formula that may include 
criteria relating to the number of individuals attending institu
tions within the State who, among other things, are members of 
families with dependent children or are enrolled in programs 
serving economically disadvantaged adults.

Sec. 232 also provides that the term “eligible institution” means 
an “institution of higher education,” a local educational agency 
serving adults, or an area vocational educational school serving 
adults that offers or will offer a program that meets the require
ments of 20 U.S.C. 2342 and seeks to receive assistance 
under this part

Sec. 235 provides that priority for assistance shall be given to 
sites or programs that serve the highest concentration of indi
viduals who are members of special populations. In carrying 
out the provisions requiring that funds be used to provide voca
tional education in certain programs, grant funds may be used 
for activities such as programs that train adults and students for 
all aspects of the occupation, In which job openings are pro
jected or available.

34 CFR 403.193.

34 CFR 403.91 and 
403.92.

34 CFR 403.100.

34 CFR 403.112.

34 CFR 403.114.

34 CFR 403.116 and 
403.118.

34 CFR 403.110 and 
4Ö3.117.

34 CFR 403.111.
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Vocational Edu
cation—Sec
ondary Post
secondary, and 
Adult Voca
tional Edu
cation.

Vocational Edu
cation—Special 
Programs— 
State Assist
ance for Voca
tional Edu
cation Support 
Programs By 
Community- 
Based Organi
zations.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2343(4) and 
2343(12)(B), as amended by 
Pub. L. 101-392.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2351 (a)(3) and 
(a)(5).

Sec. 240 provides that any eligible recipient desiring financial as
sistance under this part shall submit to the State board an ap
plication that shall contain, among other requirements for local 
applications determined by the State board, a description of 
how access to programs of good quality will be provided to 
economically disadvantaged students (including foster chil
dren). . . .  The application shal also provide assurances that 
the eligible recipient will provide a vocational education pro
gram that, among other things, assists students who are eco
nomically disadvantaged, students of limited English pro
ficiency, and students with handicaps to succeed through sup
portive services such as counseling, English-language instruc
tion, child care, and special aids.

Sec. 301(a) requires a community-based organization that desires 
to receive assistance under this part to submit an application 
prepared Jointly with the appropriate eligible recipient to the 
State board. Each application shall—

34 CFR 403.190.

34 CFR 403.141.

Vocational Edu
cation—Special 
Programs— 
State Assist
ance for Voca
tional Edu
cation Support 
Programs By 
Community- 
Based Organi
zations.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2352 (b)(1) and 
(b)(4).

(3) provide assurances that the community-based organization 
will give special consideration to the needs of severely eco
nomically and educationally disadvantaged youth ages sixteen 
through twenty-one, inclusive; . . .

(5) describe the collaborative efforts with the eligible recipients 
and the manner in which toe services and activities for which 
assistance is sought win serve to enhance toe enrollment of se
verely economically and educationally disadvantaged youth into 
the vocational education programs; . .

Sec. 302 provides that funds provided under this section may be 
used in accordance with State plans for—

Vocational Edu
cation—Special 
Programs— 
Consumer and 
Homemaking 
Education.

Vocational Edu
cation—Special 
Programs— 
Consumer and 
Homemaking 
Education.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2361, as 
amended by Pub. L  101-392.

Cart D. Perkins Vocational and 
Applied Technology Education 
Ad; 20 U.S.C. 2362(b)(1), as 
amended by Pub. L. 101-392.

(1) outreach programs to facilitate toe entrance of youth into a 
program of transitional services and subsequent entrance into 
vocational education, employment or other education and train
ing; . . . .

(4) special provocations! preparations programs targeted to inner- 
city youth, non-English speaking youth, Appalachian youth, and 
the youth of other urban and rural areas having a high density 
of poverty who need special prevocational education programs.

Sec. 311 authorizes the Secretary to make grants to States to as
sist them in conducting consumer and homemaking education 
programs that may include (1) instructional programs, services, 
and activities that prepare youth and adults for toe occupation 
of homemaking, and (2) instruction in the areas o f. . . child 
development and guidance. . . .

Sec. 312 provides that consumer and homemaking education 
grants may be used for program development and improve
ment of instruction and curricula relating to-improving re
sponses to individual and family crises (including family vio
lence and child abuse), strengthening parenting skills (espe
cially among teenage parents), preventing teenage pregnancy, 
assisting aged and individuals with handicaps, and...improving 
individual, child and family nutrition and wellness. . . .

34 CFR 403.150.

34 CFR 403.150.
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Vocational Edu
cation—Special 
Programs— 
Comprehensive 
Career Guid
ance and 
Counseling 
Programs.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2382 (b) and 
(c), as amended by Pub. L. 
101-392.

Sec. 322 provides that programs of career guidance and counsel
ing under this part shall encourage the elimination of . . .  age 
; . . bias and stereotyping. . . .-

34 CFR 403.160.

Vocational Edu
cation-Special 
Programs— 
Business- 
Labor-Edu
cation Partner
ship for Train
ing.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2392(a)(1), as 
amended by Pub. L. 101-392.

Sec. 322 also provides that not less than 20 percent of the sums 
made available to a State under this part shall be used for pro
grams designed to eliminate . . .  age. . . bias and stereo
typing. . . .

Sec. 332 authorizes the Secretary to make grants to States to en
able States to award grants to partnerships among an area vo
cational education school, a State agency, a local educational 
agency, a secondary school funded by the Bureau of Indian Af
fairs, an institution of higher education, a State corrections edu
cational agency or an adult \eaming center; and business, in
dustry, labor organizations, or apprenticeship programs. . . .

34 CFR 403.161. 

34 CFR 403.171.

Vocational Edu
cation-Special 
Programs— 
Business- 
Labor-Edu
cation Partner
ship for Train
ing.

Cart D. Pertdns Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2393(d)(2), as 
amended by Pub. L  101-392.

Sec. 333 provides that, when funds are used to provide voca
tional education to individuals in order to assist their entry into, 
or advancement in, high technology occupations or to meet the 
technological needs of other industries or businesses, special 
consideration shall be given to individuals who have attained 
55 years o f age.

34 CFR 403.172.

Vocational Edu
cation—Tech- 
Prep Education.

Cart D. Pertdns Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2394c(d)(3), as 
amended by Pub- L. 101-392.

Vocational Edu
cation—Com
munity Edu
cation Employ
ment Centers.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2396, as 
amended by Pub. L. 101-392.

Sec. 345 states that the Secretary or the State board, as appro
priate, shall give special consideration to applications that, 
among other tilings, address effectively the issues of dropout 
prevention and re-entry and the needs of minority youths, 
youths of limited English proficiency, youths with handicaps, 
and disadvantaged youths.

Sec. 362 states that the purpose of this part is to establish and 
evaluate model high school community education employment 
centers to meet the education needs of low-income urban and 
rural youth by awarding grants . . .  to enable . . . eligible re
cipients to establish community education employment ceri-

34 CFR 405.20 and 
406.10.

34 CFR 408.1,
408.22, and
408.23.

ters. . . .
Vocational Edu

cation-Com
munity Edu
cation Employ
ment Centers.

Vocational Edu
cation-Com
munity Edu
cation Employ
ment Centers.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2396c(5), as 
amended by Pub. L. 101-392.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2396d(a)(1), as 
amended by Pub. L. 101-392.

Vocational Edu
cation—Com
munity Edu
cation Employ
ment Centers.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2396g(b)(1), as 
amended by Pub. L. 101-392.

Vocational Edu
cation-Na
tional Pro
grams—Re
search and De
velopment.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S,C. 2401(1), as 
amended by Pub. L. 101-392.

Sec. 365 requires each eligible recipient receiving a grant under 
this part to establish in each community education employment 
center a support system to coordinate services for students, in
cluding . . . access to day care services for children of partici
pating students.

Sec, 366 requires each eligible recipient receiving a grant under 
this part to employ a parent or community coordinator to pro
vide for the active and informed participation of parents and ap
propriate community representatives in each community edu
cation employment center by, among other things, encouraging 
parents and students to make informed decisions in reviewing 
and selecting the choice of community education employment 
center programs for their children.

Sec. 369 requires each eligible recipient desiring to participate in 
the demonstration grant program authorized by this part to pre
pare and submit to the Secretary an application that, among 
other things, demonstrates that the area where the center is to 
be located has a high concentration of children from low-in- 
come families, relative to the county and State as a whole.

Sec. 401 states that a purpose of this part is to authorize re
search activities that contribute to improving the access to vo
cational education programs of individuals who are . . .  adults 
who are in need of retraining, individuals who are single par
ents, displaced homemakers, or single pregnant women, indi
viduals with limited English proficiency, and individuals who are 
incarcerated in correctional institutions.

34 CFR 408.30.

34 CFR 408.10 and 
408.22.

34 CFR 411.1
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Vocational Edu

cation—Na
tional Pro
grams—Re
search and De
velopment.

Vocational Edu
cation—Na
tional Pro
grams—Re
search and De
velopment.

Carl D, Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2402(a)(1), as 
amended by Pub. L. 101-392.

Sec. 402 requires that, in order to carry out the objectives of this 
part, the Secretary conduct applied research on various as
pects of vocational education, including, among other things, 
effective methods for providing quality vocational education to 
. . . adults. . .

34 CFR 411.3/

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2403(d)(1)(A) 
and (D), as amended by Pub. 
L. 101-392.

Sec. 403 requires that the national assessment of vocational edu
cation programs assisted under this Act and as authorized by 
subsection (a) shall—

Vocational Edu
cation—Na
tional Pro
grams—Re
search and De
velopment.

(A) consider the distributional ef
fects of the formula for alloca
tion to the States 

: ..including the age cohorts 
and the per capita income al
lotment ratios; . . .122 

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2404(c)(1)(B), 
as amended by Pub. L. 101- 
392.

(D) explore the use of other possible methods of targeting funds 
to individuals who are members of special populations, particu
larly individuals who are economically disadvantaged, including 
the poverty rate of the school-aged population, the gross State 
product per school-aged child. . .

Sec. 404 states that the dissemination and training activities shall 
include, among other things, technical assistance to assure that 
programs serving special populations are effective- in delivering 
well-integrated and appropriately articulated vocational and 
academic offerings for secondary, postsecondary, and adult 
students.

34 CFR 413.3.

Vocational Edu
cation-Na
tional Pro
grams—Dem
onstration Pro
grams.

Vocational Edu
cation-Na
tional Pro
grams—Dem
onstration Pro
grams.

Vocational Edu
cation-Na
tional Pro
grams—Dem
onstration Pro
grams.

Vocational Edu
cation-Na
tional Pro
grams—Dem
onstration Pro
grams.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2412(d)(3), as 
amended by Pub. L. 101-392.

Sec. 412 states that, in awarding grants, the Secretary shall give 34 CFR 414.20, and 
priority to programs or projects that serve, among others, out- 414.22. 
of-school adults in need of basic skills improvement or a high 
school equivalency diploma to improve the employability of 
those individuals.

Cari D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2414(a)(2)(B)(i) 
and (c)(2), as amended by 
Pub. L. 101-392.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2418(b)(1), as 
amended by Pub. L. 101-392.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2420(b)(4)(B), 
as amended by Pub. L. 101— 
392.

Sec. 414 states that the grants, awards, and stipends awarded by 
the Secretary shall provide opportunities for, among others, 
certified teachers who have been trained to teach in other fields 
to become vocational educators . . . and especially minority in
structors and instructors with experience in teaching . . adult
and Juvenile criminal offenders. The Secretary shall make avail
able fellowships . . . to individuals (especially minority instruc
tors and instructors with experience in teaching . . . adult and 
juvenile criminal offenders) who meet certain criteria.

Sec. 418 provides that grants awarded under this section are to 
be used to develop, implement, and operate vocational edu
cation programs designed to prevent students from dropping 
out of school. These programs shall, among other things, serve 
special populations, including significant numbers of economi
cally disadvantaged dropout-prone youth.

Sec. 420 requires that, in awarding grants under this section, the 
Secretary ensure that programs supported under this section 
serve, among others, individuals enrolled in adult programs.

34 CFR 416.30, 
418.2, 418.31, and 
418.32.

34 CFR 423.3.

34 CFR 425.3 and 
425.21.

Vocational Edu
cation-Na
tional Pro
grams—Dem
onstration Pro
grams.

Vocational Edu
cation-Na
tional Pro
grams—Dem
onstration Pro
grams.

Vocational Edu
cation—Gen
eral Provi
sions—Defini
tions.

Carl D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2420a(a)(4) 
and (5), as amended by Pub. 
L. 101-392.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2421(c)(2)(F) 
and (H), as amended by Pub. 
L. 101-392 and Pub. L. 101- 
476.

Cart D. Perkins Vocational and 
Applied Technology Education 
Act; 20 U.S.C. 2471(9), 
(14)(A), (14)(B)(i). (14)(B)(iii), 
(30)(B)(i), and (31), as amend
ed by Pub. L. 101-392.

Sec. 420A authorizes the Secretary to carry out . . . programs 
and projects that support, among other things, model programs 
. . .  including child growth and development centers, and 
grants to community-based organizations in partnerships with 
local schools, institutions of higher education, and businesses 
for programs and projects that assist disadvantaged youths in 
preparing for technical and professional health careers. . . .

Sec. 421 requires the Secretary to establish a vocational edu
cational data system that includes data reflecting the extent of 
participation of, among others, adults who are in need of train
ing and retraining and youths incarcerated in juvenile detention 
or correctional facilities or criminal offenders who are serving 
time in correctional institutions.

Sec. 521 provides the following definitions containing age distinc
tions that apply to all programs and activities supported under 
this Act:

34 CFR 426.1, 
426.3,426.5, 
426.6, and 426 23

34 CFR 400.4.
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Vocational Edu
cation-Gen
eral Provi
sions—Defini
tions.

Indian Vocational 
Education Pro
gram.

Indian Vocational 
Education Pro
gram.

Indian Vocational 
Education Pro
gram.

State Vocational 
and Applied 
Technology 
Education Pro
gram.

“Criminal offender” means any individual who is charged with or 
convicted of any criminal offense, including a youth offender or 
a Juvenile offender.

“Displaced homemaker” means an Individual who is an adult, and 
has worked as an adult primarily without remuneration to care 
for the home and family . . .  or is a parent whose youngest 
dependent child will become ineligible to receive assistance 
under the program for aid to families with dependent chil
dren. . . .

“Single parent” means an individual who is unmarried or legerity 
separated from a spouse and has a minor child or children for 
which the parent has either custody or joint custody, or is preg
nant

“Special populations” includes individuals with handicaps, educa
tionally and economically disadvantaged individuals (including 
foster children). . .

Section 400.4(b) of the regulations provides the following defini
tions containing age distinctions that apply to all programs and 
activities supported under this Act:

“Coherent sequence of courses” means a series of courses in 
which vocational and academic education are integrated. . . .  
The term includes . . . adult training or retraining, including se
quential units encompassed within a single adult retraining 
course, that otherwise meets the requirements of this definition,

“Community-based organization" means a private nonprofit orga
nization of demonstrated effectiveness that is representative of 
communities or significant segments of communities and that 
provides job training services (for example,. . . agencies serv
ing youth, . . .) .

"Economically disadvantaged family or individuar means a family 
or kxfividua! that is . . . eligible for the program for aid to fami
lies with dependent cHIdren. . .

“Institution of higher education” means, among other things, a 
public or nonprofit private education institution in any State that 
admits'as regular students persons who are beyond the age of 
compulsory school attendance in the State in which the institu- 
tiorr is located and who meet the requirements of section 
484(d) of the Higher Education Act of 1965.

For purposes of the Indian Vocational Education Program, “tribal 
organization" means the recognized governing body of any In
dian tribe or any legally established organization of Indians 
. . .  that is democratically elected by the adult members of the 
Indian community to be served by the organization.. . .

The Secretary uses the following criteria to evaluate an applica
tion:

(a) Program factors. (20 points) The Secretary reviews each ap
plication to determine the extent to which it . . . includes a 
thorough description of the approach to be used including 
some or all of the following components . . . coordination of 
vocational Instruction, academic instruction, and support serv
ices such as . . . child care.

Grants, cooperative agreements, or contracts with tribal organiza
tions are subject to the terms and conditions of the Indian Self- 
Determination Act These awards must be conducted by the re
cipient or contractor in accordance with the provisions of sec
tions 4, 5, and 6 of the Act of April 16, 1934, that are relevant 
to the projects administered under this part. . . Section 5 per 
tains to participation at parents of Indian children. . . .

The Stats board shat) use funds awarded under the Business 
Labor-Education Partnership for Training Program only fo r. . 
expenses incurred in carrying out the programs, services, and 
activities described In $403.170, including, for example, ex 
penses for . . . c/v/cf-care services for students necessary to 
ensure access of women, minorities, irxfividuals with disabil
ities, and economically disadvantaged individuals.. .

34 CFR 400.4(b).

34 CFR 401.5(b).

34 CFR 401.21.

34 CFR 401.30(a).

34 CFR 403.173.
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Program Statute Section and age distinction Regulations

State Vocational In determining if comparability requirements were met by a local 34CFR
and Applied 
Technology 
Education Pro
gram.

educational agency (LEA) receiving funds under the State plan 
for vocational education, the LEA's written procedures . . . 
may not. take into account any State and local funds spent in 
carrying out the following types of programs:

(A) Special local programs designed to meet the educational 
needs of educationally deprived children, including compen
satory education for educationally deprived children, that were 
excluded in the preceding fiscal year from comparability deter
minations under Chapter 1

(B) Bilingual education for children of limited English proficiency
(C) Special education for children with disabilities.. .

403.194(b)(2).

Vocational Edu- For purposes of the Vocational Education Training and Study 34CFR 416.5(b)
cation Training Grants Program and the Vocational Education Leadership De- and 34 CFR
and Study 
Grants Pro
gram and Vo
cational Edu
cation Leader
ship Develop
ment Awards 
Program.

velopment Awards Program, “dependent” means an Individ
ual's legal spouse, natural or adopted minor child, or any other 
person claimed as a dependent by that individual for Federal 
income tax purposes.

417.5(b).

internships for Under the Internships for Gifted and Talented Vocational Edu- 34 CFR
Gifted and Tal
ented Voca
tional Edu
cation Students 
Program.

Vocational Edu-

cation Students Program, the Secretary considers for intern
ships only students recommended by State directors of voca
tional education. The State director’s recommendation must in
clude an assurance that. . .  a parent or guardian of a student 
who has not reached the age o f majority in a State has formally 
consented for the student to take part in this program. . . .

Under the Vocational Education Dropout Prevention Program, the

419.20(c)(2).

cation Dropout 
Prevention Pro
gram.

Secretary uses the following criteria to evaluate an application:

(a) Program factors. (15 points) The Secretary reviews each ap
plication to assess the effectiveness of the project including the 
quality o f. . . proposed methodology, specifically, the extent to 
which the project will include . . .  adjustments for child

34 CFR 423.21

Cooperative
Demonstration
Program.

The Secretary supports the following types of projects under the 
Cooperative Demonstration Program > .'.  model projects pro
viding improved access to quality vocational education pro
grams for . . . educationally and economically disadvantaged 
individuals (including foster children). . . .

34 CFR 426.4.

Cooperative
Demonstration
Program.

Under the Program for Model Consumer and Homemaking Edu
cation Projects, the Secretary supports model projects that de
velop programs and improve instruction and curricula related to 
. . . improving responses to individual and family crises, in
cluding family violence and child abuse; strengthening 
parenting skills, especially among teenage parents; preventing 
teenage pregnancy; assisting aged individuals with disabilities 
. . , improving individual, child, and family nutrition and 
wellness. . . .

34 CFR 426.5.

Bilingual Voca
tional Training 
Program.

The Bilingual Vocational Training Program provides financial as
sistance for bilingual vocational education and training for lim
ited English proficient out-of-school youth and adults, to pre
pare these individuals for jobs in recognized occupations and 
new and emerging occupations

34 CFR 427.1.

Bilingual Voca
tional Training 
Program.

The Secretary provides grants, cooperative agreements, or con
tracts for bilingual vocational training projects for limited English 
proficient out-of-school youth and adults who are available for 
training and employment; bilingual vocational education and 
training projects for limited English proficient out-of-school 
youth and adults who have already entered the labor market 
but who desire or need English language skills and job skills 
training or retraining. . . .

34 CFR 427.3.
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Bilingual Voca
tional Training 
Program.

Bilingual Voca
tional Materials, 
Methods, and 
Techniques 
Program.

The Secretary uses the following criteria to evaluate an applies- 34 CFR 427.1 
tiont

(c) Program factors. (20 points) (1) The Secretary reviews each 
application to determine the quality of training to be provided, 
including—

(iv) Recruitment procedures that are targeted towards limited 
English proficient out-of-school youth and adults who have the 
greatest need for bilingual vocational training

Under the Bilingual Vocational Materials, Methods, and Tech- 34 CFR 429.31. 
niques Program, the Secretary uses the following criteria to 
evaluate an application:

(b) Plan o f operation. (20 points) The Secretary reviews each ap
plication for information that shows the need for the proposed 
services and activities for individuals with limited English pro- 

. ficiency. The Secretary looks for information that shows . . .  a 
dear description of how the applicant will provide equal access 
and treatment for eligible project participants who are members 
of groups that have been traditionally underrepresented, such 

* as . . .  the elderly.

Education and 
Training for 
American Com
petitiveness.

—Educational 
Partnerships.

Education and 
Training for 
American Com
petitiveness— 
Assistance to 
Address School 
Dropout Prob
lems.

—Assistance to 
Provide Bade 
Skills Improve
ment

Title VI, Omnibus Trade and 
Competitiveness Act of 1988, 
Pub. L  100-418, 20 U.S.C. 
5002.

20 U.S.C. 5015........... ...............

20 U.S.C. 5034. ........ ...... .........

Title VI, Omnibus Trade and 
Competitiveness Act of 1988, 
Pub. L  100-418, 20 U.S.C. 
5052.

20 U.S.C. 5055

20 U.S.C. 5062

20 U.S.C. 5066

(c) Quality o f key personnel. (20 points) The Secretary reviews 
each application for information that shows the qualifications of 
the key personnel the applicant plans to use on the project. 
The Secretary lodes for information that shows . . . the extent 
to which the applicant, as part of its nondiscriminatory employ
ment practices, encourages applications for employment from 
persons who are members of groups that have been tradition
ally underrepresented, such as . . .  the elderly.

Sec. 6002(b) declares that the purpose of this title is, in part to 
establish programs designed to “assist out-of-school youth and 
adults who are functionally illiterate in obtaining the basic skills 
needed for them to become productive workers in a competitive 
economy.

Sec. 6025 defines the term “school age population” as the popu
lation aged 5 through 17.

Secs. 6044(4) authorizes, among others, projects “which are de- 
dgned to address the special educational needs of gifted and 
talented children in the elementary and secondary 
schools. . . .".

Sec. 6062 declares that it is the purpose of this subpart, in part, 
to reduce the number of children who do not complete their el
ementary and secondary education by providing grants to local 
educational agencies to establish and demonstrate effective 
programs to identify and encourage children who have already 
dropped out to reenter school and complete their elementary 
and secondary education, and model systems for collecting and 
reporting information to local school officials on tire number, 
ages, and grade levels of tire children not completing their ele
mentary and secondary education and the reasons why such 
children have dropped out of school.

Sec. 6065(b) requires each application to provide documentation 
of, inter alia, the number of children who were enrolled in the 
applicant’s schools for tire five academic years prior to the date 
application is made who have not completed their elementary 
or secondary education and who are classified as school drop
outs pursuant to this title. Applicants must also provide docu
mentation of the percentage that such number of children is of 
the total school-age population in the applicant’s schools.

Sec. 6072 declares that it is the purpose of this subpart to assist 
local educational agencies with high concentrations of children 
from low-income families to improve the achievement of educa
tionally disadvantaged children enrolled in the secondary 
schools of such agencies. ;

Sea 6076(c) provides that in approving applications, the Sec
retary shad give special consideration to programs that dem
onstrate the greatest need for services based on numbers or 
proportions of secondary school children from low-income fami
lies and of low-achieving secondary school children and offer 
innovative approaches to improving achievement among eligi
ble secondary school children.
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Program Statute Section and age distinction Regulations

Adult Education 
for the Home
less

Title Vii, Stewart B. McKinney 
Homeless Assistance Act of 
1987, Pub. L. 100-77; as 
amended by Pub. L  100-297, 
Pub. L  100-628, and Pub. L  
101-645; 42 U.S.C. 11421.

Sec. 702(a) provides that tire Secretary shafl make grants to 
State educational agencies to enable each such agency to im
plement, either dfrectiy or tfuough contracts and grants, a pro
gram of literacy training and basic skills remediation for adult 
homeless individuals within tire State.

Sec. 702(b) requires that each State educational agency desiring 
to receive its allocation under this section shall submit to the 
Secretary of Education an application including an estimate of 
the number of homeless expected to be served.

34 CFR 441.1, 
44121.

Genera) Provisions

Ag e  D is t in c t io n s  in  Sta tu te s  Affe c tin g  F in a n c ia l  Ass is ta n c e  Ad m in is te r e d  b y  E D

Program Statute Section and age distinction Regulations

Prohibition of Sex 
Discrimination 
(Title IX).

Protection of the 
Rights and Pri
vacy of Parents 
and Students.

Protection of tire 
Rights and Pri
vacy of Parents 
and Students.

Regulations That 
Apply to Direct 
Grant Pro
grams.

Title IX of the Education Amend
ments of 1972, Pub. L. 92- 
318, as amended; 20 U.S.C. 
1681.

Title IV, Family Educational 
Flights and Privacy Act of 
1974, Pub. L  90-247, as 
amended by Pub. L  95-561; 
20 U.S.C. 1232g.

Title IV, Family Educational 
Rights and FYfvacy Act of 
1974, Pub. L  90-247, as 
amended by Pub. L. 95-561; 
20 U.S.C. 1232g.

20 U.S.C. 1232h

Generad Education Provisions 
Act, TWe IV, Pub. L. 90-247, 
as amended; 20 Ü.S.C. 
12210-3.

Sec. 901(a)(6)(B) exempts from the generai prohibition against 
sex discrimination tire membership practices of voluntary youth 
service organizations, the membership of which has tradition
ally been limited to persons of one sex and principally to per
sons of less than nineteen years o f age.

Sec. 438(a)(1)(A) prohibits making funds available under am appli
cable program to any educational agency or institution which 
has a policy of denying, or which prevents, parents of students 
who are or have bean in attendance at a school of such agen
cy or institution . . .  the right to review and inspect the edu
cational records of their children, it also requires each edu
cational agency or institution receiving Department funds to es
tablish appropriate procedures for granting a request by par
ents for access to the education records of their children within 
a reasonable time, but not later titan forty-five days after tile re
quest has been made.

Sec. 438(a)(4) (B)(iv) excludes from the definition of "education 
records" "records on a student. . . eighteen years o f age or 
older. . . which are made or maintained by a physician, psy
chiatrist, psychologist, or other recognized professional or para- 
professional . . . which are made, maintained or used only to 
connection with tire provision of treatment to the student, and 
are not available to anyone . , . (else]"

Sec. 438(d) provides tirai "[f]or tire purpose of this section, when
ever a student has attained eighteen years of age, or is attend
ing an institution of posisecondary education . . .  the rights ac
corded to the parents of the student shall thereafter only be 
. . .  accorded to the student".

Sec. 438(e) prohibits making funds available to “any educational 
agency or institution unless. . . (it] informs the parents of stu
dents, or the students, if they are eighteen years of age or 
older of the rights accorded them by this section."

Sec. 439(a) provides that all instructional material used to con
nection with any research or experimentation project funded 
under an applicable progreen shall be available tor inspection 
by the parents or guardians of tire children engaged to such 
program.

Sec. 439(b) prohibits requtong a student to submit to psychiatric 
or psychological examination, . . . to which the primary pur
pose is to reveal information concerning certain subject matter 
without tire prior consent of tire student Of the student is an 
adult or emancipated minor) or, to tire case of an 
unemandpated minor, without tire parent’s prior written con
sent.

Sec. 408(a) authorizes tire Secretary to make, promulgate, issue, 
rescind and amend rules and regulations governing appiicable 
programs administered by tire Department

34CFR 106.21.

34 CFR part 99,34 
CFR part 75,34 
CFR part 76.

34 CFR part 99.34 
CFR part 75,34 
CFR part 76.

34 CFR part 75.
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Section 504— 
Nondiscrimina
tion on the 
Basis of Handi-

Sec. 504, Rehabilitation Act of 
1973, Pub. L. 93-112; and 
Sec. 111(a), Rehabilitation Act 
Amendments of 1974, Pub. L.

Sec. 504 prohibits discrimination on the basis of handicap against 
an otherwise qualified handicapped individual in any program 
or activity receiving Federal financial assistance.

(See implementing regulations for definition of the term “qualified

34 CFR part 104.

cap. 93-516; 29 U.S.C. 794. handicapped Individual.")......... ............................................. .

Appendix B—Analysis o f Comments and 
Changes

Note: This appendix w ill not be codified in  
the Code o f Federal Regulations.

W ritten comments on the proposed 
regulations published by the Department o f 
Health, Education, and W elfare (HEW) on 
September 24,1979, in  the Federal Register 
(44 FR 55108) were received from  72 
respondents. This appendix summarizes 
those comments and the Secretary's 
responses. F irst, general comments are 
summarized; then, specific comments are 
grouped according to specific sections o f the 
proposed regulations.

General Comments
The proposed regulations so lic ited 

comments regarding whether the regulations 
should cross-reference the provisions 
contained in  the govemmentwide regulations 
or fu lly  restate those requirements. O f the 14 
responses received, a m ajority favored fu lly  
stating a ll requirem ents because the 
referenced regulations m ight not be available 
to the user, the need to  refer to more than 1 
document was more tim e-consum ing, and the 
use o f more than 1 document could be 
confusing. Some commenters preferred cross- 
referencing to d ifferentiate between the 
general requirements and the requirements 
specific to Department o f Education (ED) 
recipients. These regulations fu lly  state a ll 
requirements contained in  the 
govemmentwide regulations to perm it the 
reader to refer to  one document. See 34 CFR 
110.10 to 110.17. However, the regulations 
continue to adopt by reference the hearing 
procedures in  34 CFR 100.9 and 100.10 and 
34 CFR part 101 used in  other c iv il rights 
regulations enforced by ED.

Comments were also so lic ited on six 
alternate approaches to  these regulations.
The six specific questions raised by the 
proposed regulations were:

1. Should the regulations address practices 
o f specific recipient institutions? Most 
commenters stated that the regulations 
should not address practices o f specific 
recipients. Some indicated that provision o f 
illu s tra tive  examples in  the preamble was a 
better method than attem pting to  cover the 
w ide variety o f covered programs by specific 
regulatory provisions. Because no need has 
been established fo r the regulations to 
address the practices o f specific ED 
recipients, ED has not included those 
separate provisions.

2. Should the regulations expand the 
requirem ents fo r recipient self-evaluations? 
O f the 19 responses to  th is  question, 14 d id  
not favor expansion o f the requirements. 
Several commenters indicated that 
requirements fo r self-evaluation constituted

an undue adm inistrative burden. The fin a l 
regulations do not include a mandatory self- 
evaluation requirem ent. This is discussed in  
more detail in  the preamble and in  the 
specific comments to  § 91.33 o f the notice o f 
proposed rulem aking (NPRM),

3. Should the regulations clarify the 
standards fo r determ ining what is age 
discrimination set out in the govemm entwide 
regulations? O f the 13 responses, 11 d id  not 
consider further c la rifica tion  necessary. As a 
fo llow -up to th is  question, the proposed 
regulations asked whether the examples 
published in  the proposed regulations helped 
to c la rify  the standards. O f the 23 responses, 
a ll favored inclusion o f examples as a means 
o f c la rify ing  the standards. Accordingly, the 
preamble to these regulations contains an 
illu s tra tive  example o f each o f the standards 
contained in  Subpart B.

4. Should the regulations set out m ore 
detailed requirem ents about what technical 
assistance and educational materials ED 
provides its recipients? Most commenters 
agreed w ith  ED that the adm inistrative 
details o f technical assistance and 
educational m aterials need not be included 
in  the regulations. ED is com m itted to 
provid ing technical assistance and 
educational materials to  its  recipients but 
does not believe that it  is he lp fu l to devise 
in  advance the manner in  w h ich the 
assistance m ust be delivered.

5. Should the regulations include m ore 
detailed provisions fo r disbursing funds to 
alternate recipients in the case o f a fu n d  
termination? M ost commenters stated that it  
is im possible to make detailed provision fo r 
disbursing funds to  alternate recipients in  the 
case o f a fond term ination and that the on ly 
reasonable method is a case-by-case 
determ ination. Thus, these fin a l regulations 
do not elaborate on a statutory standard fo r 
selecting an alternate re c ip ie n t

6. Should ED use hearing procedures other 
than those used fo r other discrimination 
matters? Commenters generally agreed w ith  
ED that the regulations im plem enting the Age 
D iscrim ination A ct (Act) should incorporate 
the T itle  V I hearing procedures contained in  
34 CFR 100.9 and 100.10 and 34 CFR part 
101. These fin a l regulations incorporate those 
hearing procedures.

In  addition to the responses to the six 
questions, other general comments to w h ich 
specific responses are not needed were 
received. Five respondents stated overall 
evaluations o f the proposed regulations 
w ithou t specific references to  the provisions. 
O f these responses, fou r stated that a ll 
provisions are good as w ritten , and one 
stated that the whole approach to  age 
d iscrim ination is inappropriate. A lso 
received were eight comments perta in ing to 
matters over w h ich ED does not have

enforcement ju risd ic tion . O f these, five 
related solely to em ployment concerns not 
covered by-the A ct, and three related solely 
to programs now adm inistered by the 
Department o f Health and Human Services 
(HHS).

Specific Comments
Ten comments were received on specific 

provisions o f the govem m entwide 
regulations and w ill not be responded to 
here. O f these comments, one pertained to 
the effective date o f the regulations; one 
proposed that school boards be included in  
the "any law ”  exception; one objected to 
"sh iftin g  the burden o f p ro o f’ to the 
recip ient; tw o objected to the agency’s having 
access to books, records, and other 
in form ation; one believed that compliance 
reviews are not authorized; and four objected 
to the prescribed m ediation process.

The rem aining comments were related to 
specific sections o f the proposed regulations, 
w h ich were to be published in  45 CFR part 
91. Since these regulations are to be codified 
in  34 CFR part 110, comments relating to 
specific sections are iden tified  firs t as 
published in  the NPRM and then as the 
sections appear in  the fin a l regulations.

§ 91.2 (§ 110.2 o f these regulations) To what 
program s do these regulations apply?

Comments: One commenter stated that the 
coverage o f a recip ien t’s programs and 
activ ities that benefit from  Federal financia l 
assistance, rather than receive fonds d irectly, 
is inconsistent w ith  the govem m entwide 
regulations.

R esponse: A  change is made. ED does not 
agree w ith  the commenter’s conclusion that 
the language "o r benefits from ”  extends the 
ju risd ic tio n  o f these regulations beyond the 
scope o f the govem m entwide regulations. 
However, the phrase "o r benefits from ”  is 
now deleted in  order fo r th is  provision to 
conform  more closely w ith  the language o f 
the govem m entwide regulations.

§ 91.3  (§110.3 o f these regulations) 
Definitions.

Comments: Three commenters objected to 
the d e fin itio n  o f subrecipient, stating that it  
is not needed or tha t it  appears to  include 
ultim ate beneficiaries such as students.

Response: No change is  made. N either the 
d e fin itio n  o f recip ient nor subrecipient 
includes ultim ate beneficiaries. It is 
im portant that recipients o f ED funds 
understand that th e ir obligations are not 
based on whether they receive the Federal 
financia l assistance d irec tly  from  ED or 
in d ire c tly  (as a subrecipient) through another 
ED recip ient. The d e fin itio n , therefore, states 
clearly that a subrecipient "has a ll the duties 
o f a rec ip ien t."
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§91,11 (§§110,10-110.17 o f these 
regulations) Standards.

Comments: E ight commenters objected to 
certain examples that were provided in  the 
preamble o f the proposed regulations to  
illustrate the application o f standards for 
determ ining age discrim ination.

Response: A  change is made. The preamble 
now provides clear examples illu s tra tin g  the 
application o f standards fo r determ ining age 
discrim ination.

Comments: One commenter suggested that 
the regulations make de a r that programs 
designed fo r high school students are not in  
vio lation. Another suggested that educational 
settings should not be separated on the basis 
o f age.

Response: No change is made. These 
regulations do not preclude graded 
instructional levels in  academic programs 
even though that grading results in  those 
levels being closely associated w ith  age 
groupings. Those differentia tions generally 
fa ll w ith in  one o r more o f the exceptions that 
are perm itted by the Act. See, for example, 
§ 110 .12 .

Comments: One commenter requested that 
the regulations include c rite ria  fo r acceptable 
affirm ative action.

Response: No change is made. The types o f 
affirm ative action that a recip ient may 
undertake vo lun ta rily  are too varied to  be 
covered by any particu lar set o f criteria .

§ 91,31 (§110.20 o f these regulations) 
General responsibilities.

Comments: A  commenter stated that the 
recipient's responsib ility regarding 
"programs and activ ities”  should be qualified 
to state “ federally-assisted programs and 
activities.”  As w ritten , $ 91.31 suggests that 
any program o r ac tiv ity  o f a recipient, 
w ithout regard fo r receipt o f d irect Federal 
financial assistance to that program or 
activity, may be subject to  the regulations.

Response: No change is made. Im p lic it in  
the language referred to in  th is  comment is 
that the programs and activ ities are federally 
funded. It should also be noted that the C iv il 
Rights Restoration A ct o f 1987, Pub. L. 100- 
259, w hich amended the A ct, defines 
‘program o r a c tiv ity ”  very broadly to include 

most activ ities o f ED recipients.
Comments: Seven  commenters 

expressed concern that recordkeeping 
requirements are not specifically 
identified or described and that 
responsibilities are not clearly defined.

R esponse: No change is made. The 
decision not to include specific 
recordkeeping requirements and 
procedures was based on the concern 
for administrative burden those 
provisions would place on recipients. 
Needless burden can be avoided by 
gearing those requirements to the 
situation and objective to be achieved 
on a case-by-case basis until experience 
provides the basis for determining any 
specific or universal data needs.
§91.32 (§110.21 o f these regulations)
Notice to subrecipients.

Comments:Tw o commenters stated that 
the regulations should c la rify  the extent to

w hich a recipient is accountable fo r the 
actions o f subrocipients. One stated that 
notice should be included in  the subgrant 
application, and one proposed that the 
section be elim inated.

Response: A  change is made to a llow  
recipients maximum fle x ib ility  in  no tify ing  
subrecipients. These regulations do not 
prescribe the manner in  w hich recipients are 
to no tify  subrecipients. W ritten notice in  
suhgrant applications is one way o f satisfying 
the requirem ent. Recipients may fin d  more 
convenient and economical methods fo r 
accom plishing the required no tification. To 
reduce paperwork burden on recipients, 
these regulations require on ly that the 
recipient n o tify  its  subrecipients. Any 
effective means w ill fu lf ill th is notice 
requirement. No change is made w ith  regard 
to the extent that a recip ient is accountable 
for the actions o f subrecipients. Both the 
recipient and the subrecipient are 
accountable fo r the actions o f subrecipients. 
This section has not been elim inated as 
suggested because no tifica tion  is  necessary 
fo r effective im plem entation o f the A ct and 
these regulations.

§91.33 (§§ 110.23-110.25 o f these 
regulations) Self-evaluation.

Comments: The self-evaluation provisions 
e lic ited  19 comments, most o f w hich 
addressed whether the requirements fo r self- 
evaluation in  the proposed regulations 
should be expanded. Most o f the commenters 
opposed expanding the self-evaluation 
requirements, indica ting that any further 
requirements for w ritten  documentation o r 
consultations w ith  com m unity groups w ould 
impose an un justified  and costly 
adm inistrative burden. Several o f these 
commenters also indicated that the proposed 
requirements, w h ile  m in im al, created an 
adm inistrative burden. Some comments 
indicated that recipients should be required 
to lis t the corrective actions to  be taken and 
the dates they w ould be completed. Several 
comments requested that the Department 
provide additional guidance on conducting 
the self-evaluation.

Response: A  change is made. Section 
110.24 is revised so that recipients are no 
longer autom atically required to  perform  a 
self-evaluation. A  self-evaluation may be 
required on ly in  conjunction w ith  an 
investigation pursuant to a com plaint o r a 
com pliance review. ED believes that self- 
evaluation can be a useful too l to assist a 
recipient in  com plying w ith  the A ct w ithou t 
Federal in tervention and w ill provide 
technical assistance to  recipients requesting 
i t  Instead o f the mandatory self-evaluation, 
ED added a new § 110.23 requiring 
applicants fo r Federal financia l assistance to 
complete assurances o f compliance as is 
required fo r other c iv il rights statutes 
enforced by ED. See, fo r example, 34 CFR 
100.4,104.5, and 106.4. These standard 
assurances are less burdensome and less 
costly than a mandatory self-evaluation.

Section 110.25 was also added to these 
fin a l regulations as a means o f assisting 
recipients in  com plying w ith  the A ct w ithou t 
Federal in tervention. I t  requires a recip ient to 
designate an employee to coordinate its  
efforts to  com ply w ith  the Act, to  provide

notice to its  beneficiaries, and to adopt 
grievance procedures that provide fo r the 
prom pt and equitable resolution o f 
grievances. These requirements serve 
im portant pub lic  po licy  and c iv il rights 
objectives in  in form ing both the recipients 
and the beneficiaries o f the ir rights and 
responsibilities. O ther c iv il rights statutes 
enforced by ED have s im ila r requirements. 
See 34 CFR 104.7-104.8 and 106.8-106.9.

§ 91.34 (§ 110.22 o f these regulations) 
Information requirem ents.

Comments: One commenter objected to the 
provision that "in fo rm ation  necessary”  to 
determ ine com pliance could be requested, as 
opposed to "in fo rm a tion  required”  to 
determ ine com pliance, since on ly  ED cm  
determ ine what is  "necessary.”

Response: A  change is made. The words 
"tha t ED determ ines is necessary" have been 
added. Effective com pliance enforcement is 
based on in form ation, and ED determ ines the 
type and amount o f in form ation that must be 
obtained in  order to ascertain the compliance 
status o f the recip ient.

§ 91.41 (§ 110.30 o f these regulations) 
Compliance reviews.

Comments: Three commenters objected to 
the phrase "m ay be as comprehensive as 
necessary”  w ith  regard to the scope o f 
com pliance reviews.

Response: No change is  made. This phrase 
was included to make clear that compliance 
reviews are not lim ite d  in  scope to 
determ ining the facts about a single issue. 
This language has been included to prevent 
m isunderstandings that have arisen on that 
po int.

Comments: Two commenters stated that 
the nature o f com pliance reviews should be 
cla rified . Another stated that review  
procedures should be explained in  detail.

Response: No change Is made. The 
activities and scope o f investigations 
conducted under § 110.30 w ill vary w ith  the 
situation and the nature of the recip ient 
in s titu tion . These regulations cannot 
prescribe a b lueprin t fo r those reviews, since 
fle x ib ility  is neeided fo r effective 
investigations to be performed w ith  
m inim um  interference in  the norm al 
operations o f recipients. This section retains 
the generality needed to accom plish that 
re su it

§ 91.42 (§ 110.31 o f these regulations) 
Complaints.

Comments: Four commenters proposed 
that th ird -pa rty  com plaints should be 
curta iled or prohibited.

R esponse: No change is made. ED m ust act 
on com plaints from  th ird  parties in  order to 
ensure that recipients are not in  v io la tion  o f 
the Act.

Comments: Two commenters suggested 
that recipients be required to post notices 
expla ining how to com plain.

Response: A  change is  made. ED has added 
a new § 110.25, "Designation o f responsible 
employee, notice, and grievance procedures.”  
Under th is section, a recip ient m ust 
designate an employee to coordinate its  
efforts to com ply w ith  the A ct and the 
regulations. The notice w ill provide 
beneficiaries w ith  add itiona l in form ation.
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includ ing the ava ila b ility  o f grievance 
procedures.

Comments: SLi commenters expressed 
concerns about the 180-day lim ita tio n  on 
filin g  com plaints or the provision for 
extending that period. Two o f these 
suggested that 180 days from  the date the 
com plainant “ firs t knew " d iscrim ination had 
occurred is not an effective lim ita tio n  at a ll; 
one suggested a fixed period w ith  no 
extensions; one suggested the 180-day lim it 
should address continu ing discrim ination; 
and tw o expressed concern about “ good 
cause" as a standard for extending the 180- 
day period.

Response: No change is made. The tim e 
period o f 180 days is reasonable. The “ good 
cause" exception is retained to  avoid unjust 
exclusion or ind iv idua ls who fo r suffic ient 
reason were unable to file  w ith in  the tim e 
lim it.

Comments: Two commenters suggested 
that the period for adding inform ation to 
com plaints should be lim ited .

Response: No change is made. ED w ill 
perm it a reasonable tim e period for 
com plainants to add inform ation that w ill 
meet the requirements o f a sufficient 
com plaint. The purpose o f th is  provision is 
to facilita te , not lim it, the filin g  o f com plaints 
that have a basis in  fact.

Comments: Four commenters offered 
suggestions pertaining to ED’s in ternal 
com plaint processing procedures.

Response: No change is made. ED 
welcomes constructive suggestions hut has 
decided not to specify its  in ternal com plaint 
processing procedures in  these regulations. 
ED anticipates the need to  revise its 
procedures as experience is gained in  
processing age discrim ination com plaints; 
therefore, a m edium allow ing more fle x ib ility  
fo r revision w ill be used fo r the development 
o f in ternal procedures.

Comments: Two commenters proposed that 
com plaints should be file d  at the local level.

Response: A change is made. ED has added 
a new § 110.25. It requires recipients to adopt 
grievance procedures that provide fo r the 
prom pt and equitable resolution o f 
grievances. S im ilar grievance procedures are 
required under other c iv il rights regulations 
enforced by ED. It should be noted that the 
regulations do not require that a com plainant 
make use o f the in terna l grievance 
procedures before filin g  a com plaint w ith  ED, 
and filin g  a grievance w ith  the recip ient w ill 
not meet the exhaustion requirements o f the 
A ct and these regulations.

§ 91.43 (§ 110.32 o f these regulations) 
Mediation.

Comments: O n e co m m en ter o b jected  to  th e 
m ed ia to r’s p rep arin g  th e  w ritten  agreem en t 
for sign atu re o f  th e  p arties a s  b e in g  con trary  
to  th e  g o v em m en tw id e reg u la tio n s,
§ 90.43(c)(3)(ii), w h ich require the parties to 
reduce the agreement to w riting .

Response: No change is  made. There is no 
inconsistency between the requirem ent fo r 
the parties to reduce the ir agreement to 
w ritin g  and the requirem ent fo r the m ediator 
to  prepare that agreement fo r the ir signatures.

Comments: One commenter suggested that 
the Federal M ediation and C oncilia tion 
Service (FMCS) be designated ss the 
m ediation agency fo r com plaints.

Response: A change is made. The FMCS is 
designated in  th is section to provide further 
inform ation about the m ediation process.

Comments: O n e co m m en ter suggested th at 
th e  m ed iator sh o u ld  pass a lbn g  fin d in g s o f  
fact w ith  u n reso lv ed  co m p la in ts , an d  an o th er 
suggested th at m ed ia tion  sh ou ld  n o t be 
lim ited  to  co m p la in ts.

Response: No ch an ge is m ade. T h e  
m ed ia tion  p ro cess  d oes n o t d ev elop  fin d in g s 
o f  fact, bu t a ttem p ts to  fac ilita te  an  agreem en t 
betw een  th e  co m p la in an t an d  th e  re c ip ien t 
w ith o u t ju dgin g th e  m erit o f  th e  a llegation s. 
T h is  p ro cess h as n o  p lace  in  co m p lia n ce  
rev iew s, b ecau se  th ere  is  n o  co m p la in an t 
w ith  w h om  to  m ed iate.

§ 91.44 (§ 110.33 o f these regulations) 
Investigation. x

Comments: Two commenters suggested 
that recipients found to be in  compliance 
should be reimbursed for expenses incurred 
during m ediation and investigation.

Response: No change is made. There is no 
authority in  the Act or the govemmentwide 
regulations fo r the reimbursement o f costs 
incurred by the recipient during investigation 
and adm inistrative enforcement proceedings.

Comments: One commenter objected to the 
provision that the Federal agency (ED) w ill 
pu t in to  w ritin g  any agreement reached 
during the inform al fact-find ing phase o f 
investigation. The commenter believed the 
provision was contrary to the 
govemmentwide regulations, § 90.43(c)(4). 
Another asked why the inform al agreement 
does not constitute a find ing  o f 
d iscrim ination. A  th ird  suggested that the 
recipient should be no tified o f the 
commencement o f the inform al or form al 
investigation.

Response: A change is made. A lthough ED 
does not agree that the provisions were 
contrary to the govemmentwide regulations, 
changes are made to $ 110.33 (a) and (b) to 
conform  w ith  the govemmentwide 
regulations in  45 CFR 90.43(c) (4) and (5) and 
to the procedures used by ED for com plaints 
file d  under other c iv il rights statutes 
enforced by ED. Under ED’s procedures, 
recipients are always no tified  o f the 
commencement o f an investigation.

§91.46 (§110.35 o f these regulations) 
Compliance procedure.

Comments: Three commenters were 
concerned about when recipients are again 
e lig ib le  to receive funding after funds are 
w ithhe ld  or term inated. One suggested that 
funds should be w ithhe ld  u n til compliance 
occurs and term inated i f  the recip ient does 
not adhere to the rem edial plan. Another 
suggested that restrictions on re-funding after 
term ination should be cla rified . The th ird  
suggested that “ term ination" and 
“ w ith ho ld ing " should not be used 
synonymously.

Response: No change is made. The term 
“ w ithho lds funds" is used in  § 110.37 to 
include both term ination and refusal to grant 
fonds. This usage is consistent w ith  the 
govemmentwide regulations. The restrictions 
on re-fonding after term ination are developed 
in  deta il in  the post-term ination proceedings 
applicable to T itle  V I o f the C iv il Rights A ct 
o f 1964, w hich are incorporated by reference 
in  these regulations.

Comments: O n e co m m en ter stated  th at th e 
p ro v isio n  th at fu nd ing  w ill n ot b e term inated  
u n til re c ip ie n ts  h av e  a n  o p p o rtu n ity  for 
h earin g  sh o u ld  ap p ly  to -rev iew s as w e ll as 
to  co m p la in ts .

Response: No change is made. Enforcement 
procedures apply to a ll findings o f 
d iscrim ination, whether they result from 
com plaint investigations or compliance 
reviews.

Comments: O n e co m m en ter stated  th at a 
co p y  o f  th e rep ort to  co n g ressio n a l 
co m m ittees  sh o u ld  b e su p p lie d  to  th e 
recip ien t.

Response: No change is made. The 
inform ation contained in  the report is known 
by the recip ient when the report is 
subm itted. The A ct specifies the content o f 
the report as the circumstances and grounds 
for the term ination or refusal to grant or to 
continue assistance under the program or 
ac tiv ity  involved. This action cannot occur 
u n til there has been an express find ing  on the 
record, after reasonable notice and 
opportun ity for hearing, o f a fa ilure to 
com ply w ith  these regulations.

Comments: Two commenters expressed 
confusion or dissatisfaction w ith  the 
provision that an agency may defer granting 
new Federal financia l assistance to a 
recip ient when term ination proceedings are 
in itia ted . One suggested alternate language to 
lim it the scope o f deferrals, and one 
suggested a de fin ition  is needed fo r “ new" 
assistance.

Response: A change is made. Section *  
110.35(d)(1) defines “ new " assistance as 
assistance adm inistered by or through a 
Federal agency fo r w hich an application or 
approval is required during the deferral 
period. The deferral period begins when the 
recip ient receives notice o f an opportunity 
fo r hearing and continues no longer than 30 
days fo llow ing  the close o f the hearing.

§91.48 (§110.38 o f these regulations) 
Remedial action by recipients.

Comments: A commenter objected to the 
provision that HEW (now ED) may require 
“ any rem edial action”  to overcome 
d iscrim ination and suggested that “ any 
reasonable action" should be substituted.

Response: No change is made. The concept 
o f reasonableness is im p lic it in  any action 
that is necessary to overcome the effects o f 
the prohib ited d iscrim ination.

§ 91.49 (§ 110.37 o f these regulations)
• Procedure fo r disbursal o f funds to an 
alternate recipient.

Comments: A  co m m en ter suggested th at 
th e  p h rasin g  o f  th is  se c tio n  im p lie s  th at 
w ith h e ld  fu nd s co u ld  b e  d isb u rsed  to  an  
a ltern ate  re c ip ie n t b efore  en fo rce m e n t due 
p ro cess  p ro ced u res h ave b een  re je c te d  by  a 
re c ip ien t.

Response: N o ch an g e is  m ad e. A ssistan ce  
th at a  re c ip ie n t is  re ce iv in g  m ay n o t b e  
te rm in ated  an d  d isb u rsed  to  an  a ltern ate  
re c ip ie n t w ith o u t firs t p ro v id in g  th e  recip ien t 
w ith  an  o p p o rtu n ity  fo r  a  h earin g.

§91.50 (§110.39 o f these regulations) 
Exhaustion o f administra tive remedies.

Comments: A  co m m en ter suggested th at 
th e  re g u la tio n s sh o u ld  in c lu d e  a p rov ision  
for re c ip ie n t ap p eals.
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Response: No change is made in  th is  
section, w h ich refers to  the com plainant's 
rights. The regulations provide recipients 
w ith  an opportun ity fo r hearing and for 
appeals o f hearing examiner decisions, 
includ ing ju d ic ia l review , under the 
procedural provisions incorporated by 
reference in  $ 110.36.

[FR Doc. 93-17356 F iled 7-26-93; 8:45 ami 
niuiNa code 4ooo-ei-p
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 707
[OPPTS-120004A; FRL-4067-2]

Export Notification Requirement; 
Change to Reporting Requirements

A G EN CY: Environmental Protection 
Agency (EPA).
A C TIO N : Final rule.

SUM M ARY: EPA is promulgating 
amendments to its export notification 
rules that will change the current 
annual notification requirement for 
exporters of chemical substances and 
mixtures (chemicals) subject to test 
rules or consent orders (test rules) under 
section 4 of the Toxic Substances 
Control Act (TSCA) to a one-time export 
notification requirement for each 
exporter of such a chemical per country 
of destination. EPA believes these 
amendments will facilitate foreign 
governments* review of information and 
appropriate consideration of chemicals 
exported from the United States by 
reducing the number of section 4 
notices they receive thereby relieving 
them of the administrative burden 
imposed by the present annual notices 
received on chemicals subject to TSCA 
section 4 test rules. Additionally, these 
amendments are necessary to reduce the 
notification burden on EPA and 
industry. Under the current annual 
notice requirement, the large volume of 
notices received has hampered EPA’s 
ability to respond to requests from 
foreign governments for additional 
information on a particular chemical or 
export notice.
EFFECTIVE D A TE: This rule shall become 
effective on January 1,1994.
FOR FURTHER IN FO RM A TIO N  C O N TA C T: 
Susan B. Hazen, Director,
Environmental Assistance Division (TS- 
799), Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency, Rm. EB—44, 401 M St., SW., 
Washington, DC 20460, Telephone:
(202) 554-1404, TDD: (202) 554-0551. 
SU PPLEM EN TA RY IN FO R M A TIO N :
Electronic Availability: This document 
is available as an electronic file on The 
F ederal Bulletin B oard  at 9 a.m. the day 
of publication in the Federal Register. 
By modem dial 202-512-1387 or call 
202-512-1530 for disks or paper copies. 
This file is available in Postscript, 
Wordperfect 5.1 and ASCII.

EPA is promulgating amendments to 
the export notification rule (Subpart D 
of 40 CFR part 707) which will change 
the annual export notification 
requirement for section 4 test rule

chemicals to a one-time export 
notification requirement for each 
exporter of such a chemical per country 
of destination. The rule also provides 
that EPA will give a one-time notice to 
each importing country for a particular 
section 4 test rule chemical.
I. Authority

EPA is promulgating this amendment 
pursuant to section 12(b) of TSCA, 15
U. S.C. 2611(b).

Section 12(b) of TSCA requires that 
any person who exports or intends to 
export to a foreign country a chemical 
substance or mixture for which the 
submission of data is required under 
TSCA section 4 or 5(b), an order has 
been issued under section 5, a rule has 
been proposed or promulgated under 
section 5 or 6, or relief has been granted 
under section 5 or 7 to notify the 
Administrator of EPA of such 
exportation or intent to export. Upon 
receipt of such notification, section 
12(b) of TSCA requires EPA to furnish 
the government of the importing 
country with:

1. Notice of the availability of data 
received pursuant to action under 
section 4 or 5(b), or

2. Notice of such rule, order, action, 
or relief under section 5 ,6 , or 7.

EPA maintains a public record of all 
notices received and sent under section 
12(b), except for information that has 
been claimed as confidential business 
information under TSCA section 14.
IL Background

In die Federal Register of July 12,
1989 (54 FR 29524), EPA proposed 
amendments to the export notification 
rule that would change the annual 
export notification requirement for 
section 4 test rule chemicals to a one
time notification requirement for each 
exporter of such a chemical per country 
of destination. The rule also proposed 
that EPA provide a one-time notice to 
each importing country for each 
particular section 4 test rule chemical.
A number of comments were received in 
response to this proposed rule during 
the 60-day comment period. Some of 
these comments are addressed in Unit
V, of this preamble, and in the record 
for this rule. The Agency has also 
prepared a more detailed discussion of 
the comments and EPA responses in a 
document titled "‘Disposition of Public 
Comments” which may be found in the 
public record for this rule.
III. Summary of this Final Rule

EPA is exercising its discretion by 
streamlining the export notice 
requirements of TSCA section 12(b) by 
requiring persons who export or who

intend to export to a specific country a 
chemical for which notification is 
required under section 12(b) by virtue of 
section 4 test rules to submit a one-time 
notice to EPA of that export for each 
such chemical and country. EPA is not 
promulgating a change in the current 
recurring annual export notification 
requirements triggered by a rule, order, 
action, or relief under sections 5 ,6 , and 
7 of TSCA. EPA is neither promulgating 
any change in the required contents of 
the notice (40 CFR 707.67) nor any 
revision with regard to the time 
deadline for submission of an export 
notice to EPA (40 CFR 707.65(a)(3)). 
However, EPA is requiring that each 
exporter provide only one notification, 
per chemical, for each importing 
country after the issuance of a section 4 
test rule. Currently, exporters are 
required to notify EPA annually of 
exports of chemicals subject to section 
4 test rules.

EPA is also exercising its discretion 
by modifying the Agency process for 
notifying foreign governments of export 
of section 4 test rule chemicals by 
providing only one notice per section 4 
test rule chemical to each importing 
country. The content of the information 
sent in the proposed one-time 
notification for section 4 test rule 
chemicals will be identical to that 
provided under the current annual 
notification scheme. Importing 
countries will get the same information 
on section 4 test rule chemicals, but 
only once.
IV. Reasons for Promulgating this Rule
A. Background

In the Federal Register of July 12,
1989 (54 FR 29524), EPA proposed 
amendments to the rules implementing 
section 12(b) of TSCA. Persons subject 
to these rules (40 CFR 707.60) are 
currently required to submit a written 
notice to EPA for the first export or 
intended export to a particular country 
in a calendar year for chemicals subject 
to a rule, order, action, or relief under 
sections 4, 5 ,6 , and 7 of TSCA. Upon 
receipt of such notification from an 
exporter, the implementing rules (40 
CFR 707.70) require that EPA provide 
the importing country with a summary 
of the regulatory action taken or indicate 
the availability of data received 
pursuant to action under section 4 or 
5(b), or notice of a rule, order, action, or 
relief under section 5 ,6 , or 7 of TSCA.

In 1980, when EPA promulgated the 
section 12(b) rules at 40 CFR part 707, 
EPA did not have the practical 
experience it now has in implementing 
the notification requirements. At that 
time, EPA did not believe that the rule
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would impose an excessive burden 
upon foreign governments, industry, or 
EPA resources. However, recent 
experience has demonstrated to EPA 
that an increasing number of section 
12(b) notices are received by EPA each 
year, and this has caused EPA to amend 
the section 12(b) rule so that it performs 
more efficiently.

In 1983, EPA received 438 section 
12(b) notices on 15 substances; of this 
number, none were in response to 
section 4 test rules. That number 
increased to 524 notices on 37 
substances in 1984 (31 in response to 
section 4 actions); 819 notices on 115 
substances in 1985 (283 in response to 
section 4 actions); 2,056 notices on 166 
substances in 1986 (1,506 in response to 
section 4 actions); and 2,367 notices on 
282 substances in 1987 (1,703 in 
response to section 4 actions). 
Approximately 4,300 notices were 
received in 1988 (3,350 in response to 
section 4 actions). These numbers 
steadily increased throughout the next 3 
years. As of September 30,1992, 
approximately 12,488 notices have been 
received (approximately 10,500 in 
response to section 4 actions). For 1993, 
the number is expected to be greater 
than 15,000 (approximately 12,000 in 
response to section 4 actions).

The increase in section 12(b) notices 
received by EPA has led to a 
corresponding increase in the number of 
notices EPA has sent to foreign 
governments. In 1984, EPA sent 406 
notices to foreign governments. This 
number increased to 533 in 1985; 869 in 
1986; and 1,035 in 1987. The number of 
notices also steadily increased 
throughout the next 3 years. As of 
September 30,1992, 3,947 notices have 
been sent. For 1993, the number of 
notices sent to foreign governments is 
expected to reach 4,200. This 
continually increasing volume of 
notification has created a situation in 
which the effectiveness of many foreign 
governments’ import information review 
and monitoring programs may be 
hampered by the processing of more and 
more notices.

At the present time, one-fourth to one- 
half of the section 12(b) notices received 
by EPA from a particular company are 
other than first-time notices (i.e., repeat 
notices for subsequent annual exports to 
the same country). EPA anticipates that 
the proportion of repeat notices will 
grow in relation to the total number of 
notices jreceived because the regulatory 
actions that trigger section 12(b) 
reporting requirements either do not 
sunset (e.g., section 5 ojr 6 rules) or 
remain in place for relatively long 
periods of time (e.g., section 4 rules).
The continuous increase in section 12(b)

reporting is making import information 
review and monitoring more difficult for 
many foreign countries, is placing an 
increasing burden on industry, and is 
placing an increasing administrative 
burden on EPA.

EPA believes that this difficulty is - 
based in part on the fact that importing 
countries believe that all notices 
received by them are for equally 
hazardous chemicals. As a result, based 
on inquires from importing countries, 
EPA believes that all notices of export 
are given the same level of attention by 
importing countries. In fact, however, 
the majority of section 12(b) notices sent 
to foreign governments pertain to TSCA 
section 4 test rule chemicals, which are 
issued because EPA does not have 
sufficient health and safety or 
environmental data on a particular 
chemical to make a fully informed 
decision regarding the appropriateness 
of regulatory control for that chemical. 
These test rules may be in effect for as 
long as 10 years before the end of the 
data reimbursement period during 
which time the section 12(b) export 
notification is triggered. EPA believes 
that annual reporting under section 
12(b) for these chemicals is of limited 
value to foreign governments because 
such notices essentially report that EPA 
believes that insufficient health or 
environmental data on these chemicals 
exists.

EPA believes that the most practical 
means of focusing the scrutiny of 
importing countries on the most 
significant notices is to amend the 
section 12(b) reporting rules under 40 
CFR part 707 to reduce the volume of 
notices. EPA believes the greatest utility 
to foreign governments in their efforts to 
protect human health and the 
environment is the modification of the 
notice requirement for section 4 test rule 
chemicals to allow persons to submit a 
one-time notice to EPA for a particular 
country for each section 4 test rule 
chemical rather than annual notices.
This will also reduce the burden on 
both industry and EPA.

EPA believes these amendments will 
maintain the same, or higher, degree of 
protection to human health and the 
environment afforded by the current 
notification system, while reducing the 
reporting burden on exporters and the 
administrative burden on EPA. Under 
the current annual notice requirement, a 
large increase in the volume of annual 
notices, due primarily to a significant 
increase in the number of section 4 test 
rules promulgated by EPA, has reduced 
EPA’s ability to respond to requests for 
additional information on a particular 
chemical or export notice. At the same 
time, the increasing volume of notices

makes it difficult for countries which 
receive a large number of notices to 
distinguish between chemicals for 
which EPA has taken action to restrict 
based on a determination of 
unreasonable risk to human health or 
the environment, and those chemicals 
for which EPA has requested data but 
not yet made a definitive risk 
determination.

EPA believes that the purpose of the 
export notification requirements of 
section 12(b) of TSCA is to ensure that 
foreign governments are alerted when 
EPA takes certain regulatory actions, 
and to communicate relevant 
information concerning the regulated 
chemicals. The notification and 
accompanying information can be used 
by the importing governments to assess 
the risks and benefits of importing and 
using that chemical. While some 
countries may use the section 12(b) 
notices to monitor trends in imports 
from the United States, EPA believes the 
availability of data used to evaluate 
chemicals within the importing country 
will be substantially unchanged by this 
rule.

By decreasing the volume of notices 
importing countries receive on section 4 
test rule chemicals, this final rule may 
actually increase the relative 
effectiveness of the notification by 
allowing foreign governments to focus 
their efforts on notices for chemicals for 
which restrictive regulatory action has 
been proposed or promulgated under 
sections 5, 6, or 7.

As previously stated, EPA believes 
that the large volume of section 12(b) 
notifications triggered by section 4 has 
previously obscured the relative 
significance of these regulatory actions 
and decreased the likelihood of foreign 
governments assigning them appropriate 
regulatory priority.

At the present time, EPA is in the 
process of implementing Prior Informed 
Consent (PIC), a joint United Nations 
Environment Programme (UNEP) and 
Food and Agriculture Oiganization 
(FAO) program. Generally under PIC, 
participating exporting countries will 
provide notice to participating 
importing countries prior to exporting a 
chemical which has been banned or 
severely restricted in the country of 
export Under the PIC procedure, 
exporting countries should not export 
chemicals against the wishes of 
importing countries. The International 
Register of Potentially Toxic Chemicals 
(IRPTC) is instrumental in operating the 
PIC program in cooperation with UNEP 
and FAO; these organizations have 
developed a document called 
“Guidance for Governments” which 
describes how the procedure operates,
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and provides interpretive material for 
governments to use in complying with 
the procedure. Information on the PIC 
program is included in the record of this 
rulemaking.

EPA considers the UNEP/FAO PIC 
program to represent an international 
consensus regarding the operation of an 
export notification program and strongly 
supports the PIC program. At the 
present time, 110 nations have agreed to 
participate in PIC. EPA considers this 
amendment to the section 12(b) export 
notification rule to be helpful in moving 
the section 12(b) export notification 
program closer to the UNEP/FAO PIC 
approach in that it emphasizes 
notifications of exports of chemicals 
that are restricted in the exporting 
country over notification of exports of 
chemicals in an information-gathering 
process.

Under PIC, only chemicals which 
have been banned or severely restricted 
become part of the export notification 
program. This differs somewhat from 
the requirements of TSCA section 12(b), 
which are described in Unit I of this 
preamble. The PIC program does not 
require notifications for chemicals 
under testing actions, nor does it require 
notifications for proposed bans or 
proposed severe restrictions, as does 
section 12(b) of TSCA.

EPA is following a two-step approach 
to ensure the mutually compatible 
implementation of both the section 
120)) and PIC programs. First, EPA is 
issuing this final rule which will bring 
the scope of section 12(b) reporting 
closer to the approach of the PIC 
program. However, EPA will continue to 
evaluate the coverage of section 12(b) 
with regard to implementing the PIC 
program, and, within the limits of 
statutory authority, determine whether 
further amendments to the section 12(b) 
regulations are appropriate. As the U.S. 
proceeds with PIC implementation, EPA 
would welcome any comments or 
observations by the public regarding 
additional changes to the section 12(b) 
rules which would improve the PIC 
program.

Second, when transmitting notices to 
foreign governments, EPA will clearly 
differentiate section 12(b) notices from 
PIC notices. Generally, this will be done 
as follows: unless otherwise requested 
by a foreign government, section 12(b) 
notices will be sent to the embassy of 
that government located in the U.S. 
while PIC notices will be sent to the PIC 
“Designated National Authority,” who 
is located in the importing country; 
when a section 12(b) notice is for the 
same chemical as a PIC notice, each 
notice will reference the other; and, 
when section 12(b) notices are sent for

chemicals which are not PIC chemicals, 
those cases will be clearly identified as 
not “banned or severely restricted,” as 
defined by PIC, and should not be 
considered part of the PIC program.

EPA intends to use section 12(b) to 
implement PIC to the extent possible. 
Most, but not all, of the chemicals the
U. S. has nominated to the PIC 
procedure are subject to section 12(b) 
through their regulation under TSCA 
section 5 or 6. EPA will use section 
12(b) reports on those chemicals to 
notify countries that export of a banned 
or severely restricted chemical is taking 
place.

EPA will also use section 12(b) to 
monitor industry compliance with PIC. 
Under section 12(a) of TSCA, chemicals 
produced and labeled for export are 
excluded from TSCA jurisdiction 
(except sections 4 (in limited 
circumstances), 8, and 12(b)), unless 
EPA finds that the chemical will present 
an unreasonable risk in the U.S. In 
many circumstances, this exclusion will 
preclude the use of TSCA to prohibit the 
export of banned or severely restricted 
chemicals against the wishes of an 
importing country. EPA is encouraging 
voluntary industry compliance in not 
exporting banned or severely restricted 
chemicals against the wishes of 
importing countries. EPA will, however, 
use the recurring annual section 12(b) 
notification to monitor voluntary 
industry compliance with PIC.
V. Response to Comments

Most commenters responded 
favorably to an EPA alternative which 
suggested that a one-time notification 
requirement be established for all 
actions which trigger section 12(b) 
notification. EPA believes however, that 
this approach could potentially hamper 
the ability of foreign governments to 
monitor and remain aware of 
information regarding chemicals for 
which EPA has a demonstrated degree 
of concern. Additionally, one-time 
notification for chemicals which are the 
subjects of section 5, 6, or 7 actions 
would likely interfere with EPA’s ability 
to use section 12(b) notices to monitor 
voluntary compliance with PIC.

In addition to the proposed 
alternative to extend one-time 
notification to all actions which trigger 
section 12(b) reporting, some 
commenters also suggested that EPA 
expand the proposed one-time 
notification to substances which are the 
subject of section 5(a)(2) or 5(e) actions, 
since sections 4 and 5(a)(2) and 5(e) are 
all supported by findings similar in 
nature. They also believed that EPA has 
underestimated the number of future 
notices it will receive.

EPA believes that sections 5(a)(2) and 
5(e) actions which are based on 
exposure/risk concerns for identified 
use scenarios, “restrict” in a limited 
sense, regulated uses. Under section 
5(a)(2) (or section 5(e) until a section 
5(a)(2) significant new use rule (SNUR) 
is promulgated), the restriction lasts 
until the Agency has an opportunity to 
review data associated with an intended 
use (at least 90 days). EPA may then 
take action under section 5(e), 5(f), 6, or 
7 to further control uses/exposures. 
Under section 4, toxicity or exposure 
concerns exist, as well as a need for 
data, but use is not restricted. The fact 
that the Agency has authority to take 
immediate follow-up action under 
section 5(a)(2) via section 5(e) and the 
fact that there is no similar provision 
under section 4 (with the exception of 
a separate proceeding under section 6 or 
7), provides a reasonable basis for 
treating the export notification 
requirements for chemicals regulated 
under sections 4 and 5 differently at this 
time.

In addition, according to the 
“Guidance for Governments” document 
which describes the PIC procedures, 
certain chemicals which are subject to 
SNURs under TSCA section 5(a)(2) will 
be considered “banned or severely 
restricted” by the U.S. and may be 
subject to PIC. As previously discussed, 
annual notification under section 12(b) 
will enable EPA to use the section 12(b) 
export notification procedure to monitor 
industry compliance with PIC 
requirements.

Some commenters maintained that 
EPA should establish a “percentage” 
cutoff for mixtures containing less than 
1 percent (0,1 percent for carcinogens) 
of a substance for section 4 as presented 
in the proposed rule or, in the 
alternative, all export notification since 
reporting is not justified by potential 
health and environmental effects and is 
extremely burdensome.

As stated in the original section 12(b) 
rule (45 FR 82844, December 16,1980), 
“EPA does not believe that such an 
exemption would be wise given that 
some toxic substances retain their toxic 
or hazardous properties below a 1 
percent level in a mixture.

While de minimis-type regulatory 
exemptions may be appropriate in many 
circumstances, at the present time, EPA 
believes that it is preferable to provide 
foreign countries 12(b) notifications so 
they have the opportunity to make their 
own determinations regarding what 
level of a chemical in mixtures is 
deemed important. However, if further 
experience with the 12(b) or PIC 
programs indicate that a de minimis 
regulatory exemption is warranted, EPA
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will re-examine this option at a later 
time.

In addition, some commenters also 
responded favorably to alternatives EPA 
included in the proposed rule to 
establish new “sunset” dates for 
reporting under section 12(b) for 
chemicals triggered by a final section 4 
test rule. They stated that EPA should 
terminate, or sunset section 12(b) 
requirements when section 4 reporting 
is complete, since EPA will have 
sufficient data by the end of the 
reporting period to decide if the 
chemical warrants further regulation. 
EPA is not adopting this alternative 
because the Agency believes the current 
sunset date (This sunset date has been 
established as the end of the 
reimbursement period as defined in 
section 4(b)(4).) is necessary to allow 
EPA sufficient time to review the data 
submitted and consider the subject 
chemical for further regulatory action. 
Additionally, other commenters stated 
that changing the sunset period would 
add to the complexity of the rule out of 
proportion to any derived benefit.

These alternatives, if adopted without 
a change in the context of annual 
reporting, would not reduce burden as 
much as one-time reporting. If these 
options were adopted in addition to a 
change to one-time reporting, there 
would be greater reductions in reporting 
burden than with one-time reporting 
alone, but the amount of the added 
reduction would be very minimal.

A variety of other comments were 
received on the proposed amendment to 
section 12(b). A number of these 
comments presented variations of the 
percentage cutoff alternative and others 
suggested modifying the format of the 
notification form to provide foreign 
governments with additional or 
different information. The Agency 
appreciates ail of the submitted 
comments which can be found, with the 
Agency’s response, in the Public Docket.
VI. Economic Impact

EPA is promulgating an amendment 
pursuant to section 12(b) of TSCA. 
Section 12(b) requires that EPA be 
notified when exporters intend to ship 
a chemical to a particular country if any

of the following TSCA regulatory ' 
actions have been taken with regard to 
the exported chemical:

1. A final section 4 test rule.
2. A final section 4 testing consent 

agreement.
3. A final section 5(e) or 5(f) order or 

civil action.
4. A proposed or final section 5(b) 

“risk list” rule.
5. A proposed or final section 5 

SNUR.
6. A proposed or final section 6 rule.
7. A final section 7 civil action.
Over the next 5 years, this

amendment would reduce section 12(b) 
submissions by 43 percent to 57 percent 
and would reduce costs to industry and 
the Agency by between $843,000 and 
$2,740,000. A summary of the expected 
decreases in section 12(b) submissions 
and the resource savings associated with 
this amendment are given in the 
following Tables 1 to 3. A more detailed 
discussion of the economic impact of 
this rule is contained in the economic 
analysis which may be found in the 
public record for this rule.

Table 1.—Summary of Submissions: 1993 to 1997

Year Notices Expected without Section 4 One- 
Time Reporting Notices Expected with Section 4 One-Time Reporting

1993 12.538 5,647 to 7,3691994 13,931 6,140 to 8,0881995 15,324 6,634 to 8,6981996 16,717 7,128 to 9,5261997 18,111 7,624 to 10,245
Total 76,621 33,173 to 44,035

Table 2.—Resource Savings First Year 1993

industry Savings Agency Savings Total Savings
$72,000 to $413.000 $83,000 to $111,000 $156,000 to $525,000

Table 3.—Resource Savings
Net Present Value; 1993 to 1997

Industry Savings Discounted at 7 PercenVAgency Savings Discounted at 3 Percent

Industry Savings Agency Savings Total Savings
$369,000 to $2,108,000 $474,000 to $632,000 $843,000 to $2,740,000

Benefits
The primary intent of the rulemaking 

is to reduce burden to foreign 
governments, EPA, and exporters while 
maintaining the quality of the export 
notifications thus allowing for better 
scrutiny by foreign governments. This 
amendment will allow foreign countries 
to focus their efforts on those chemicals 
which are generally of greater concern

by limiting the number of notifications 
on section 4 test rule substances. Test 
rules are issued primarily because there 
is a lack of health and environmental 
data on a particular chemical. As a 
result of this amendment, foreign 
countries will be able to focus their 
efforts on TSCA sections 5 and 6 
chemicals for which more restrictive

regulatory actions have been proposed 
and/or promulgated.
Impact on Small Business 

The amendment to reduce notification 
for section 4 test rule chemicals will 
reduce the resource expenditure burden 
for small business entities.
VII. Rulemaking Record

EPA has established a record for this 
rulemaking (docket control number
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OPPTS-120004A). The record includes 
basic information considered by EPA in 
developing this final rule. The record 
now includes the following:

1. Proposed rule.
2. Economic analysis of final 

amendments to 40 CFR part 707.
3. Chemical Imports and Exports; 

Notification of Export. Federal Register, 
December 16,1980 (45 FR 82844).

4. International Guidelines:
a. Decision 14/27 of the Governing 

Council of the United Nations 
Environment Programme, London 
G uidelines fo r  the Exchange o f  
Inform ation on C hem icals in 
International Trade, June 17,1987;

b. Food and Agriculture Organization 
of the United Nations, International 
Code o f Conduct on the Distribution and  
Use o f P esticides, Home, 1986;

c. Recommendation of the Governing 
Council of the United Nations 
Environment Programme, Concerning 
Inform ation Exchange related  to Export 
o f Banned or Severely Restricted  
Chem icals, April 4,1984.

5. Comments received on the 
proposed amendment to section 12(b).

6. Response to Comment document.
7. PIC Guidance for Governments.
A public version of this record is

available in the TSCA Public Docket 
Office, from 8 a.m. to noon and 1 p.m. 
to 4 p.m., Monday through Friday, 
except legal holidays. The TSCA Public 
Docket Office is located in Rm. NE- 
G004, 401 M St., SW., Washington, DC.
VIII. Regulatory Assessment 
Requirements
A. Executive Order 12291

Under Executive Order 12291, EPA 
must judge whether a rule is “major" 
and therefore requires a regulatory 
impact analysis. EPA has determined 
that this final rule is not a “major" rule 
because it will not have an effect on the 
economy of $100 million or more and 
will not have a significant effect on 
competition, costs, or prices.

This final rule was submitted to the 
Office of Management and Budget

(OMB) for review as required by 
Executive Order 12291.
B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act 
(5 U.S.C. 605(b)), EPA has determined 
that this final rule will not have a 
significant impact on a substantial 
number of small businesses. This rule 
will decrease the reporting burden upon 
small businesses subject to the reporting 
requirements of TSCA section 12(b).
This final rule will not add any 
economic burden to small businesses.
C. Paperw ork Reduction Act

OMB has approved the information 
collection requirements contained in 
this final rule under the provisions of 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. and has assigned OMB 
Control Number 2070-0030.

The final rule will reduce the number 
of notices required from the public in 
1993 by approximately 5,169 to 6,892 
submissions. Public reporting burden 
for the collection of information under 
40 CFR part 707 is estimated to average 
.5 hour per response, including time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Total public reporting 
burden is expected to decrease as a 
result of this final rule by approximately 
2,272 hours.
List of Subjects in 40 CFR. Part 707

Chemicals, Environmental protection, 
Exports, Hazardous substances, Imports, 
Recordkeeping and reporting 
requirements.

Dated: July 7,1993.
C a r o l M . B ro w n e r,

Administrator,
Therefore, 40 CFR part 707 is 

amended as follows:

Part 707—(AMENDED]
1. The authority citation for part 707 

continues to read as follows:

/ Rules and Regulations

A u th o rity : 15 U.S.C. 2611(b) and 2612.
2. By revising § 707.65(a)(2) and (c) to 

read as follows:
$707.65 Submission to agency.

(a) * * *
(2)(i) The notice must be for the first 

export or intended export to a particular 
country in a calendar year when data 
are required under section 5(b), an order 
has been issued under section 5, a rule 
has been proposed or promulgated 
under section 5 or 6, or an action is 
pending or relief has been granted under 
section 5 or 7.

(ii) The notice must be for the first 
export or intended export to a particular 
country when data are required under
section 4.

* * * * *

(c) Notices shall be marked “Section 
12(b) Notice" and sent to the TSCA 
Document Processing Center (TS—790), 
Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency, 401 M St., SW., Washington,
DC 20460.

3. By revising § 707.70(a) to read as 
follows:
$707.70 EPA notice to foreign 
governments.

(a)(1) Notice by EPA to the importing 
country shall be sent no later than 5 
working days after receipt by the TSCA 
Document Processing Center of the first 
annual notification for each regulated 
chemical when data are required under 
section 5(b), an order has been issued 
under section 5, a rule has been 
proposed or promulgated under section 
5 or 6, or an action is pending or relief 
has been granted under section 5 or 7.

(2) Notice by EPA to the importing 
country shall be sent no later than 5 
working days after receipt by the TSCA 
Document Processing Center of the first 
notification for each regulated chemical 
when data are required under section 4. 

* * * * *
(FR Doc. 93-17711 Filed 7-26-93; 8:45 ami
BILUNG CODE K 60-fi0-F

f



Tuesday 
July 27, 1993

Part IV

Department of the 
Interior
Bureau of Indian Affairs

Oglala Sioux Tribe; Plans for the Use of 
Judgments Funds; Notice



40244 ‘ Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Notices

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

Plan for the Use of the Oglala Sioux 
Tribe Judgment Funds Awarded in 
Docket 117 Before the United States 
Claims Court
AGENCY: Bureau of Indian Affairs, 
Interior.
ACTION: Notice. This Notice is published 
in exercise of authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary for Indian Affairs for 209 DM

EFFECTIVE DATE: Tnis plan was effective 
as of May 3,1993.
FOR FURTHER INFORMATION CONTACT:
Terry Lamb, Historian, Bureau of Indian 
Affairs, Division of Tribal Government 
Services, MS 2611-MIB, 1849 C Street, 
NW., Washington, DC 20240. 
SUPPLEMENTARY INFORMATION: The Act of 
October 19,1973, (Pub. L. 93-134, 87 
Stat. 466), as amended, requires that a 
plan be prepared and submitted to 
Congress for the use and distribution of 
funds appropriated to pay a judgment of 
the Indian Claims Commission or Court 
of Claims to any Indian tribe. Funds 
were appropriated on January 15,1992 
in satisfaction of the award granted to 
the Oglala Sioux Tribe of the Pine Ridge 
Indian Reservation before the United 
States Claims Court in Docket 117. The 
plan for the use of the funds was

submitted to Congress with a letter 
dated January 13,1993, receipt of which 
was acknowledged for the Senate by a 
letter dated February 8,1993, from the 
Chairman, Senate Committee on Indian 
Affairs and by the House of 
Representatives as recorded in the 
Congressional Record on February 2, 
1993. The plan became effective as of 
May 3,1993, as provided by the 1973 
Act, as amended by Pub. L. 97—458, 
since a joint resolution disapproving it 
was not enacted. The plan reads as 
follows:
For the Use of Judgment Funds Awarded to 
the Oglala Sioux Tribe in Docket 117 before 
the United States Claims Court y

The funds appropriated on January
15,1992, in satisfaction of the award 
granted in Docket 117 to the Oglala 
Sioux Tribe before the United States 
Claims Court, less attorney fees and 
litigation expenses, and including all 
interest and investment income accrued, 
shall be used and distributed as follows.
Programming

The principal, interest, and 
investment income accrued shall be 
available on a budgetary basis to the 
tribal governing body, subject to the 
approval of the Secretary of the Interior, 
for the following:

A. Tribal Government Operations 
($100,000). These funds may be used for 
programs to include, but not be limited 
to: elderly assistance, burial funds,

district government assistance, school 
loans, and food programs.

B. Oglala Sioux Tribe Land Office 
($60,000). These funds may be used for 
research, treaty issues, and related 
issues as may be determined by the 
Oglala Sioux Tribe.
Debt Retirement

The remaining amount, ($27,773), 
shall be used for the purpose of 
repaying outstanding tribal debts. Any 
residual amounts remaining after such 
repayments shall revert to die 
programming aspect funds.
General Provisions

None of the funds used or made 
available under this plan shall be 
subject to Federal or State income taxes, 
nor shall such funds nor their 
availability be considered as income or 
resources, nor otherwise utilized as the 
basis for denying or reducing the 
financial assistance or other benefits to 
which such household or member 
would otherwise be entitled under the 
Social Security Act or, except for any 
per capita shares in excess of $2,000, 
any Federal or federally assisted 
programs.

Dated: July 9,1993.
Woodrow W. Hopper, Jr.,
Acting Assistant Secretary—Indian Affairs. 
(FR Doc. 93-17767 Filed 7-26-93; 8:45 ami 
WUJNO CODE 4310-02-«
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DEPARTMENT OF EDUCATION 

34 CFR Parte 777,778, and 779

RIN 1850-AA47

Library Research and Demonstration 
Program; Improving Access to 
Research Library Resources Program; 
College Library Technology and 
Cooperation Grants Program

AGENCY: Department of Education.
ACTION: Final regulations._______ _____

SUMMARY: The Secretary amends the 
regulations governing the Library 
Research and Demonstration Program, 
the Improving Access to Research 
Library Resources Program (formerly the 
Strengthening Research Library 
Resources program), and the College 
Library Technology and Cooperation 
Grants Program. These amendments are 
needed to implement the Higher 
Education Amendments of 1992 (1992 
Amendments) (Pub. L. 102-325, enacted 
on July 23,1992), to reflect changes in 
the Education Department General 
Administrative Regulations (EDGAR), 
and to clarify and restructure certain 
provisions in the existing regulations 
governing the programs.
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register.
FOR FURTHER INFORMATION CONTACT: 
Louise V. Sutherland or Frank A. 
Stevens. Telephone: (202) 219—1315. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern time, 
Monday through Friday.
SUPPLEMENTARY INFORMATION: On April
16,1993, the Secretary published a 
notice of proposed rulemaking (NPRM) 
for these programs in the Federal 
Register (58 FR 21052). The major 
issues relating to the proposed 
amendments for each program were 
discussed in the preamble to the NPRM. 
The only differences between the NPRM 
and these final regulations are changes 
in the definitions of “Developing 
institution of higher education” and 
“Network” in the regulations governing 
the College Library Technology and 
Cooperation Grants Program (34 CFR 
part 779).

I, No. 142 / Tuesday, July 27, 1993

Analysis of Comments and Changes
In response to the Secretary’s 

invitation in the NPRM, four parties 
submitted comments on the proposed 
amendments to the regulations. All of 
the comments related to the proposed 
amendments to the regulations 
governing the College Library 
Technology and Cooperation Grants 
Program (34 CFR part 779). The 
following is an analysis of the 
comments and changes in the 
regulations since publication of the 
NPRM.
Section 779.8(b)—Developing Institution 
o f  Education  v

Comment: Three commenters 
expressed concern regarding the 
proposed definition of “Developing 
institution of higher education.” In 
particular, commenters were concerned 
that many historically black colleges 
and universities would be excluded 
from eligibility under this program.

Discussion: Preliminarily, the 
Secretary notes that eligibility for 
networking grants is not restricted to 
developing institutions of higher 
education. Rather, projects that propose 
to assist developing institutions receive 
priority for networking grants, in 
accordance with the terms of the 
Secretary’s announcement of this 
priority in a notice in the Federal 
Register. The Secretary agrees with the 
commenters that the proposed 
definition of “Developing institution of 
higher education,” which was based on 
eligibility for the Strengthening 
Institutions program under 34  CFR part 
607, would have had the effect of 
excluding some historically black 
colleges and universities from the 
priority because recipients of grants 
under the Strengthening Historically 
Black Colleges and Universities program 
(34 CFR part 608) are not eligible for 
grants under the Strengthening 
Institutions program. The Secretary did 
not intend to exclude those historically 
black colleges and universities from the 
definition of a developing institution.

Changes: The definition of 
“Developing institution of higher 
education” in § 779.8(b) has been 
revised to clarify that it includes 
institutions that are identified as eligible 
under the Strengthening Institutions 
Program or the Strengthening 
Historically Black Colleges and 
Universities Program.
Section 779.8(b)—Network

Comment: All four commenters 
requested clarification of the new 
definition of "network.” In particular, 
commenters were concerned that only
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networks that serve multiple types of 
library entities would be eligible for 
networking grants under the new 
definition.

Discussion: The Secretary does not 
intend to restrict eligibility for 
networking grants to networks that serve 
multiple types of library entities. A 
network may coordinate the resources of 
one type of library entity or any 
combination of types of library entities.

Change: The definition of “Network” 
in § 779.8(b) has been revised to insert 
the phrase “one or more of the following 
types of library entities” and to replace 
the word “and” with the word “or” in 
the list of types of library entities.
Section 779.21(b)(1)—Selection Criteria: 
Networking Grants 

Comment: Several commenters were 
concerned that the proposed selection 
criteria for networking grants would not 
screen out institutions that operate 
under severe financial constraints and 
may not be able to sustain a networking 
project after a Federal grant is 
expended.

Discussion: The Secretary believes 
that the selection criteria, which 
evaluate evidence of strong institutional 
willingness to share resources and 
participate in cooperative arrangements 
and networks, will provide ample basis 
for evaluating whether an institution is 
likely to be successful at sustaining a 
networking project after a Federal grant 
is expended.

Changes: None.
Executive Order 12291 

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order.
Intergovernmental Review

These programs are subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for these programs.

In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from
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any other agency or authority of the 
United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects
34 CFR Part 777

Education, Educational research, 
Government contracts, Grant 
programs—education, Libraries, 
Reporting and recordkeeping 
requirements.
34 CFR Part 778

Colleges and universities, Education, 
Grant programs—education, Libraries, 
Reporting and recordkeeping 
requirements, Research.
34 CFR Part 779

Colleges and universities, Education, 
Educational research, Grant programs— 
education, Libraries, Reporting and 
recordkeeping requirements.
(Catalog of Federal Domestic Assistance 
Numbers: 84.039 Library Research and 
Demonstration Program; 84.091 Improving 
Access to Research Library Resources 
Program; and 84.197 College Library 
Technology and Cooperation Grants Program)

Dated: July 16.1993.
R ic h a rd  W . R ile y ,

Secretary o f Education.
The Secretary amends parts 777,778, 

and 779 of title 34 of the Code of 
Federal Regulations as follows:

PART 777—LIBRARY RESEARCH AND 
DEMONSTRATION PROGRAM

1. The authority citation for part 777 
continues to read as follows:

A u th o rity : 20 U.S.C. 1021 et seq., unless 
otherwise noted.

2. Section 777.1 is amended by 
removing the period at the end of 
paragraph (a)(3), and adding, in its 
place, a semicolon; revising paragraph 
(b); redesignating paragraph (c) as 
paragraph (d), and adding a new 
paragraph (cj to read as follows:

S 777.1 The Library Research and 
Demonstration Program.
* * * * *

(b) Education in library and 
information science;

(c) The effective and efficient use of 
new technologies to enhance libraiy 
services; and 
* * * * *

3. Section 777.3 is amended by 
revising paragraph (a) to read as follows:

§777.3 Regulations that apply to this 
program.
* * * * *

(a) The Education Department General 
Administrative Regulations (EDGAR) as 
follows:

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher 
Education, Hospitals, and Nonprofit 
Organizations).

(2) 34 CFR part 75 (Direct Grant 
Programs).

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities).

(5) 34 CFR part 82 (New Restrictions 
on Lobbying).

(6) 34 CFR part 85 (Govemmentwide 
Debarment and Suspension 
(Nonprocurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants)).

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses).
* * * * *

4. Section 777.4 is amended by 
removing the definition of 
“Librarianship” in paragraph (bj, and 
adding, in its place, a new definition of 
“Library and information science” to 
read as follows:

§777.4 Definitions that apply to this 
program.
* * * * *

(b) * * *
Library and inform ation scien ce 

means the study of recordable 
information and knowledge and the 
services and technologies to facilitate 
their management and use. The term 
encompasses information and 
knowledge creation, communication, 
identification, selection, acquisition, 
organization, description, storage, 
retrieval, preservation, analysis, 
interpretation, evaluation, synthesis, 
dissemination, and management.

5. Section 777.10 is revised to read as 
follows:

§ 777.10 Authorized activities.
The Secretary may award a grant for 

a project that supports research, 
development, demonstration, or any 
combination of these, related to—

(a) The improvement of libraries;
(b) Education in library and 

information science;
(c) The enhancement of library 

services through effective and efficient 
use of new technologies; and

(d) The dissemination of information 
derived from a project funded under the 
program.
(A uthority: 20 U.S.C. 1021,1033)

PART 778—{AMENDED]
6. The title of part 778 is revised to 

read as follows:

PART 778—IMPROVING ACCESS TO 
RESEARCH LIBRARY RESOURCES 
PROGRAM

7. The authority citation for part 778 
continues to read as follows:

Authority: 20 U.S.C. 1021,1041,1042, 
unless otherwise noted.

§778.1 [Amended]
8. Section 778.1 is amended by 

removing “Strengthening” from the 
heading and the undesignated 
introductory text, and adding in its 
place “Improving Access to” both times 
it appears, and by correcting the 
spelling of “strengthen” in paragraph 
(a).
§778.2 [Amended]

9. Section 778.2 is amended by 
correcting the spelling of “users” in 
paragraph (b) introductory text.

10. Section 778.3 is revised to read as 
follows:

§ 778.3 What restrictions on eligibility 
apply?

The Secretary does not award a grant 
to an applicant otherwise eligible under 
this program if the applicant is eligible 
to receive a grant under other Federal 
programs, such as the Medical Library 
Assistance Act of 1965, for the project 
it proposes to receive assistance under 
this part, unless the applicant shows 
that—

(a) Payments under this part will not 
duplicate payments under those other 
Federal programs; and

(b) Special circumstances warrant 
assistance under this part.
(Authority: 20 U.S.C. 1021,1041)

11. Section 778.5 is amended by 
revising the heading to read as follows:

§778.5 What are the objectives of this 
program?
* * * * *

12. Section 778.6 is amended by 
revising the undesignated introductory 
text and paragraph (a) to read as follows:

§778.8 What regulations apply?
The following regulations apply to 

this program:
(a) The Education Department General 

Administrative Regulations (EDGAR) as 
follows:

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher 
Education, Hospitals, and Nonprofit 
Organizations).

(2) 34 CFR part 75 (Direct Grant 
Programs).
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(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities).

(5) 34 CFR part 82 (New Restrictions 
on Lobbying).

(6) 34 CFR part 85 (Govemmentwide 
Debarment and Suspension 
(Nonprocurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants)).

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses).
* * * - * *

§778.22 [Amended]
13. Section 778.22 is amended by 

removing “10” in paragraph (a) 
introductory text and adding, in its 
place, “5”, and removing “5” in 
paragraph (e) introductory text and 
adding, in its place, "10”.

PART 779—COLLEGE LIBRARY 
TECHNOLOGY AND COOPERATION 
GRANTSPROGRAM

14. The authority citation for part 779 
is revised to read as follows:

Authority: 20 U.S.C. 1021 and 1029, unless 
otherwise noted.

§§779.3 through 779.5,779.8,779.10,779.20 
and 779.21, [Amended]

15. The authority citation following 
§§ 779.3 through 779.5, 779.8 
(redesignated as 779.9), 779.10, 779.20 
and 779.21 is revised to read as follows:
(Authority: 20 U .S.C  1029)

16. Section 779.1 is revised to read as 
follows:

§ 779.1 What ia the College Library 
Technology and Cooperation Grants 
Program?

(a) Under the College Library 
Technology and Cooperation Grants 3  
Program the Secretary provides grants of 
at least $25,000 for technological 
equipment, networking, and other 
special purposes designed to encourage 
the use of technology to enhance library 
resource sharing.

(b) In the case of Networking Grants, 
the maximum amount of a grant is 
$50,000.
(Authority: 20 U.S.C. 1029)

17. Section 779.2 is revised to read as 
follows:
§779.2 What types of grants doe« the 
Secretary provide?

The Secretary provides competitive 
grants in each of the following four 
categories:

(a) Networking grants. These grants 
are designed to provide assistance for

the planning, development, acquisition, 
maintenance, or upgrading of 
technological equipment and software 
necessary to organize, access, or utilize 
material in electronic formats and to 
participate in networks for the accessing 
and sharing of library and information 
resources.

(b) Combination grants. These grants 
are designed to provide assistance for 
establishing and strengthening joint-use 
library facilities, resources, software, or 
equipment for accessing and sharing 
library and information resources.

(e) Services to institutions grants. 
These grants are designed to provide 
assistance for establishing, developing, 
or expanding programs or projects that 
improve the grantee’s service to 
institutions of higher education.

(d) Research and dem onstration  
grants. These grants are designed to 
provide assistance for conducting 
research or demonstration projects to 
improve information services to meet 
special national or regional needs by 
utilizing technology to enhance library 
and information services.
(A u th o rity : 20  U .S .C . 1 02 9 )

18. Section 779.4 is amended by 
revising paragraphs (b)(2) and (b)(6) tp 
read as follows:
§ 779.4 What activities may the Secretary 
fund?
*  #  *  *  A  T- '• '  ^

(b) * * *
(2) Acquisition, maintenance, and 

upgrading of equipment and supplies, 
including computer hardware and 
software:
*  *  *  *  *

(6) Dissemination of information 
about the project.

§§ 779.6-779.8 [Redesignated as 779.7- 
779.9

19. Sections 779.6, 779.7, and 779.8 
are redesignated as §§ 779.7, 779.8, and 
779.9, respectively.

20. A new § 779.6 is added to read as 
follows:
§ 779.6 What priority does the Secretary 
establish for networking grants?

(a) Each year, the Secretary gives 
priority for Networking Grants to 
institutions of higher education seeking 
assistance for projects that assist 
developing institutions of higher 
education to link with one or more 
institutions of higher education in 
resource sharing networks.

(b) The Secretary announces this 
priority in a notice published in the 
Federal Register.
(A u th o r ity : 2 0  U .S .C . 1 02 9 )

21. Redesignated §779.7 is amended 
by revising paragraph (a) to read as 
follows:
§ 779.7 What regulations apply? 
* * * * * *

(a) The Education Department General 
Administrative Regulations (EDGAR) as 
follows:

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher 
Education, Hospitals, and Nonprofit 
Organizations).

(2) 34 CFR part 75 (Direct Grant 
Programs).

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities).

(5) 34 CFR part 82 (New Restrictions 
on Lobbying).

(6) 34 CFR part 85 (Governmentwide 
Debarment and Suspension 
(Nonprocurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants)).

(7) 34 CFR part 86 (Drug-Free Schools 
and Campuses).
* * * * *

§779.8 [Amended]
22. In redesignated § 779.8, paragraph 

(b) is amended by removing the 
definition of “Librarianship”, revising 
the definitiona'of “Institution of higher 
education" and “Network", and adding 
new definitions of “Developing 
institution of higher education” and 
“Library and information science" in 
alphabetical order to read as follows:

§ 779.8 What definitions apply?
*  Ar i t  i t  *

( b )  *  *  *

D eveloping institution o f higher 
education  means an institution of 
higher education that is designated as 
an eligible institution under 34 CFR part 
607 or 34 CFR part 608 in the most 
recent announcement of eligible 
institutions.

Institution o f higher education  means 
a public or nonprofit private institution 
of higher education as defined in 34 
CFR 600.4.
* * * * - *

Library and inform ation scien ce 
means the study of recordable 
information and knowledge and the 
services and technologies to facilitate 
their management and use. The term 
encompasses information and 
knowledge creation, communication, 
identification, selection, acquisition, 
organization description, storage, 
retrieval, preservation, analysis,
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interpretation, evaluation, synthesis, 
dissemination, and management. 
* * * * *

Network means any local, statewide, 
regional, interstate, or international 
cooperative association of library 
entities that provides for the systematic 
and effective coordination of die 
resources of one or more of the 
following types of library entities: 
school, public, academic, or special 
libraries, or information centers for 
improved supplementary services for 
the clientele served by each type of 
library entity.

23. Section 779.21 is amended by 
revising paragraph (b) to read as follows:

$ 779.21 What selection criteria does the 
Secretary use?
* * * * *

(b) Special program criteria. An 
applicant may receive up to 40 points 
under the special program criteria in 
this section for each category of grant, 
as follows:

(1) Networking Grants. The Secretary 
uses the following special criteria to 
evaluate each Networking Grant 
application:

(i) Need and commitment (15 points). 
The Secretary reviews each application 
to determine the extent to which—

(A) There is a need for special 
assistance as evidenced by the inability 
of the institution, because of fiscal 
constraints, institutional size, or other 
factors, to plan, develop, acquire, 
maintain, or upgrade technological 
equipment with its existing resources 
and to participate in resource-sharing 
networks; and

(B) There is evidence of strong 
institutional willingness to share library 
and information resources, participate 
in cooperative arrangements with other 
libraries, and take part in evolving 
networks such as the National Research 
and Education Network.

(ii) Impact (25 points). The Secretary 
reviews each application to determine 
the extent to which—

(A) The project will strengthen the 
academic programs of the institution;

(B) The applicants will possess, after 
an award of a grant under this program, 
equipment and software compatible

with the evolving National Research and 
Education Network; and

(C) The project will increase local, 
regional, and national access to and the 
sharing of the institution's library and 
information resources.

(2) Combination Grants. The Secretary 
uses the following special criteria to 
evaluate each Combination Grant 
application:

(i) Need and commitment (15 points). 
The Secretary reviews each application 
to determine the extent to which—

(A) There is a need for special 
assistance as evidenced by the inability 
of the institutions to establish and 
strengthen joint use of library facilities, 
resources, or equipment with their 
existing resources because of fiscal 
constraints, institutional size, or other 
factors; and

(B) There is evidence of strong 
institutional willingness to share their 
library and information resources, 
participate in cooperative arrangements 
with other libraries or networks of 
libraries, and take part in evolving 
networks such as the National Research 
and Education Network.

(ii) Impact (25 points). The Secretary 
reviews each application to determine 
the extent to which—

(A) The project will strengthen the 
academic programs of the participating 
institutions;

(B) The applicants will possess, after 
an award of a grant under this program, 
equipment and software compatible 
with evolving networks such as the 
National Research and Education 
Network; and

(C) The project will increase local, 
regional; and national access to and the 
sharing of the institutions’ library and 
information resources.

(3) Services to Institutions Grants. The 
Secretary uses the following special 
criteria to evaluate each Services to 
Institutions Grant application:

(i) Need and commitment (20 points). 
The Secretary reviews each application 
to determine the extent to which—

(A) There is evidence that the project 
is needed and desired by institutions of 
higher education, including those to be 
served by the project; and

(B) There is evidence that formal 
written cooperative agreements to

provide library and information services 
exist between the applicant and the 
institutions of higher education 
identified in the application.

(ii) Impact (20 points). The Secretary 
reviews each application to determine 
the extent to which—

(A) There is evidence of the 
applicant's capability to continue 
project services and of the likelihood 
that the applicant will build upon the 
project when the grant period ends; and

(B) The project will establish, 
develop, or expand local, regional, and 
national access to and the sharing of 
library and information resources 
through evolving networks such as the 
National Research and Education 
Network.

(4) Research and Demonstration 
Grants. The Secretary uses the following 
special criteria to evaluate each 
Research and Demonstration Grant 
application:

(i) Need (5 points). The Secretary 
reviews each application to determine 
the extent to which there is evidence 
from library users, library educators, or 
library administrators that there is a 
special national or regional need for the 
project.

(ii) Innovative utilization o f 
technology (10 points). The Secretary 
reviews each application to determine 
the extent to which the applicant 
proposes an innovative approach in 
utilizing technology to enhance library 
or information services. •

(iii) Consultation and dissemination 
(15 points). The Secretary reviews each 
application to determine the extent to 
which—

(A) The project was developed in 
consultation with leading experts and 
takes account of current research; and

(B) The applicant provides plans to 
disseminate the results of the project.

(iv) Impact (10 points). The Secretary 
reviews each application to determine 
the extent to which the project meets 
special national or regional needs by 
utilizing technology to enhance library 
or information services through 
evolving networks such as the National 
Research and Education Network.
[FR Doc. 93-17789 Filed 7-2fr-93; 8:45 ami 
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DEPARTMENT OF EDUCATION

Office of Special Education and 
Rehabilitative Services

Assistance to States for the Education 
of Individuals With Disabilities
AGENCY: Department of Education. 
ACTION: Notice of Written Findings and 
Decision and Compliance Agreement.

SUMMARY: Section 457 of the General 
Education Provisions Act (GEPA), 20 
U.S.C. 1234f, authorizes the Secretary to 
enter into Compliance Agreements with 
recipients that are failing to comply 
substantially with Federal program 
requirements. In order to enter into a 
Compliance Agreement, the Secretary 
must determine, in Written Findings 
and Decision, that the recipient cannot 
comply, until a future date, with the 
applicable program requirements, and 
that a Compliance Agreement is a viable 
means of bringing about such 
compliance. On April 28,1993, the 
Secretary entered into a Compliance 
Agreement with the Puerto Rico 
Department of Education (PRDE) and 
issued Written Findings and Decision 
on that matter. Under section 457(c) of 
GEPA, 20 U.S.C. 1234f(c), the Written 
Findings and Decision and Compliance 
Agreement are to be published in the 
Federal Register.
FOR FURTHER INFORMATION CONTACT: 
Lawrence J. Ringer, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 3615, Switzer building, 
Washington, DC 20202-2640.
Telephone: (202) 205-8825. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the TDD 
number at (202) 205-9090. 
SUPPLEMENTARY INFORMATION: Section 
454 of GEPA. 20 U.S.C. 1234c, sets out 
the remedies available to the 
Department when it determines that a 
recipient “is failing to comply 
substantially with any requirement of 
law applicable“ to the Federal program 
funds administered by this agency. 
Specifically, the Department is 
authorized to:

(1) Withhold funds,
(2) Obtain compliance through a cease 

and desist order,
(3) Enter into a compliance agreement 

with the recipient, or,
(4) Take any other action authorized 

by law. 20 U.S.C. 1234c(a) (l)-(4).
The Department, in a letter dated 

December 6,1991, determined that 
PRDE has failed to comply substantially 
with the requirements of part B of the 
Individuals with Disabilities Education 
Act (IDEA). This determination was 
based on a Final Monitoring Report,

issued by the Department on September 
27,1991, which found deficiencies 
regarding the provision of required 
évaluations, réévaluations, and related 
services to thousands of children with 
disabilities in the Commonwealth. As 
noted in the Report’s cover letter, these ; 
problems:

demonstrate a serious failure by PRDE to 
comply with its obligation, under 20 U.S.C. 
1412(a)(1) and 34 CFR 300.121, to have “in 
effect a policy which assures that all children 
with disabilities have the right to a free 
appropriate public education.”

In January 1992, Puerto Rico’s 
Secretary of Education asked this 
Department to consider entering into a 
Compliance Agreement. The purpose of 
a Compliance Agreement “is to bring a 
recipient into full compliance with the 
applicable requirements of law as soon 
as feasible and not to excuse or remedy 
past violations of such requirements.”
20 U.S.C. 1234f. In order to enter into 
a Compliance Agreement with a 
recipient, the Secretary must determine 
that compliance until a future date is 
not genuinely feasible and that a 
Compliance Agreement is a viable 
means for bringing about such 
compliance.

On April 28,1993, the Secretary 
issued Written Findings and Decision 
which held that compliance by PRDE 
with the part B requirements on 
evaluation, réévaluation, and related 
services was not genuinely feasible until 
a future date because of the “magnitude 
of the problem” and the “long-term and 
complex causes” underlying that 
problem, i.e., inadequate financial, 
personnel, and management resources. 
The Secretary also determined that the 
Compliance Agreement represents a 
viable means of bringing about 
compliance because PRDE has taken 
constructive steps to address the long
term causes of its non-compliance. 
Moreover, the Agreement sets out a very 
specific schedule that PRDE must meet 
ih coming into compliance with the 
evaluation, réévaluation, and related 
services requirements. This schedule, 
coupled with specific data collection 
and reporting requirements, will allow 
the Department to monitor closely 
PRDE’s progress in meeting the terms of 
the Compliance Agreement. The 
Secretary signed the Compliance 
Agreement on April 28,1993. Puerto 
Rico’s Secretary of Education had 
previously signed the Agreement on 
April 23,1993.

As required by section 457(b)(2) of 
GEPA, 20 U.S.C. 1234f(b)(2), the full 
text of the Secretary’s Written Findings 
and Decision in the Matter of the 
Request of the Puerto Rico Department

of Education to Enter into a Compliance 
Agreement and the Compliance 
Agreement are set forth in this 
publication.
(Authority: 20 U.S.C. 1234c and 1234f and 20 
U.S.C. 1401,1411-1420).

Dated: July 21.1993.
Richard W. Riley,
Secretary o f Education.
(Catalog of Federal Domestic Assistance 
Number 84.027, Assistance to States for the 
Education of Individuals with Disabilities, 
under Part B of the Individuals with 
Disabilities Education Act (IDEA), as* 
amended).
Text of the Secretary's Written Findings and 
Decision
/. introduction

In the matter of the request of the Puerto 
Rico Department of Education to enter into 
a compliance agreement.

On December 6,1991, the United States 
Department of Education (the Department) 
determined, pùrsuant to 20 U.S.C. 1234c, that 
the Puerto Rico Department of Education 
(PRDE) had failed to comply substantially 
with the requirements of Part B of the 
Individuals with Disabilities Education Act 
(Part B), 20 U.S.C. 1401,1411-1420. 
Specifically, the Department, in a Final 
Monitoring Report (Monitoring Report) 
issued on September 27,1991, determined 
that PRDE had failed to provide required 
evaluations, réévaluations, and related 
services to thousands of children with 
disabilities throughout the Commonwealth.
In a meeting, held in Washington, DC., on 
January 8,1992, Puerto Rico’s Secretary of 
Education asked officials of this Department 
to consider the possibility of entering into a 
Compliance Agreement', as provided for at 20 
U.S.C. 1234c(a)(3) and 1234f. This request 
was confirmed by PRDE in letters dated 
January 15 and 16,1992. The purpose of a 
Compliance Agreement is to bring a 
“recipient into full compliance with the 
applicable requirements of law as soon as 
feasible.” 20 U.S.C. 1234f(a).

In accordance with the requirements of 20 
U.S.C. 1234f(b), a public hearing was 
conducted by Department officials on May 
12,1992, at Puerto Rico Junior College, 
Carolina, Puerto Rico. Witnesses representing 
PRDE, affected students and parents, and 
other concerned organizations testified at this 
hearing on the question of whether the 
Department should grant PRDE’s request to 
enter into a Compliance Agreement. The 
Department has reviewed this testimony, the 
Compliance Agreement PRDE has agreed to 
sign, and other relevant materials.1 On the 
basis of this evidence, the Department 
concludes, and hereby issues, written 
findings in accordance with 20 U.S.C 
1234f(b)(2), that PRDE has met its burden of 
establishing the following:

(1) That compliance by PRDE with the Part 
B requirements on evaluations, réévaluations,

1A copy of the Compliance Agreement, which 
was prepared by PRDE in conjunction with 
representatives of this Department, is appended to 
this decision as Attachment .A.
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and related services is not feasible until a 
future date and,

(2) That PRDE will be able to carry out the 
terms and conditions of the Compliance 
Agreement it has agreed to sign and come 
into full compliance with the Part B 
requirements on evaluation, réévaluation, 
and related services within three years of the 
date of this decision.

During the effective period of the 
Compliance Agreement, three years from the 
date of this decision, PRDE will be eligible 
to receive part B funds as long as it complies 
with all the terms and conditions of the 
Agreement, including Section VII. Any 
failure by PRDE to meet these conditions will 
authorize the Department to consider the 
Compliance Agreement no longer in effect. 
Under such circumstances, the Department 
may.take any action authorized by 20 U.S.C. 
1234c, including the withholding of part B 
funds from Puerto Rico. At the end of the 
effective period of the Compliance 
Agreement, PRDE must be in full compliance 
with part B in order to maintain its eligibility 
to receive funds under that program. 20 
U.S.C. 1234c.

II. Relevant Statutory and Regulatory 
Provisions
A. Part B of the Individuals With Disabilities 
Education Act

Part B, formerly part B of the Education of 
the Handicapped Act, was passed in 
response to Congress’ finding that a majority 
of children with disabilities in the United 
States “were either totally excluded from 
schools or [were] sitting idly in regular 
classrooms awaiting the time when they were 
old enough to drop out.” H. Rep. No. 332, 
94th Cong., 1st Sess. 2 (1975), quoted in 
Board o f Education v. Rowley, 458 U.S. 176, 
181 (1982),2 Part B provides Federal financial 
assistance to those State educational agencies 
(SEAs) that demonstrate, through a plan 
submitted to the Department, that they have 
in effect a "policy that assures all children 
with disabilities the right to a free

2 Congress first addressed the problem of 
educating individuals with disabilities in 1966 
when it amended the Elementary and Secondary 
Education Act of 1965 for the purpose of "assisting 
the States in the initiation, expansion, and 
improvement of programs and projects for the 
education of handicapped children." Pub. L. 8 9 -  
750,161, 80 Stat. 1204. The program was repealed 
in 1970 by the Education of the Handicapped Act, 
Public Law 91-230 , 84 Stat. 175, part B of which 
established a grant program similar in purpose to 
that of the repealed legislation. Spurred by two 
district court decisions bolding that children with 
disabilities should be given access to a public 
education, M ills v. District o f Columbia Board o f 
Education, 348 F. Supp. 866 (D.D.C. 1972), and 
Pennsylvania A ss’n fo r Retarded Children v. 
Commonwealth o f Pennsylvania, 334 F. Supp. 1257 
(E.D. Pa. 1971), in 1974 Congress greatly increased 
Federal funding for education of individuals with 
disabilities and for the first time required recipient 
States to adopt a “goal of providing full educational 
opportunities to all handicapped children.” Public 
Law 9 3 -3 8 0 ,8 8  Stat. 579, 583. This statute was 
recognized as an interim measure only, giving 
Congress an additional year in which to study what 
if any additional Federal assistance (was) required 
to enable the States to meet the needs of 
handicapped children.” H.R. Rep. No. 94-332 , at 4. 
The study led to the enactment of part B.

appropriate public education [FAPE].” 20 
U.S.C 1412(1).3 FAPE is defined as special 
education and related services which:

(a) Are provided at public expense, under 
public supervision and direction and without 
charge,
' (b) Meet the standards of the State 

educational agency, including the 
requirements of this part,

(c) Include preschool, elementary school, 
or secondary school education in the State 
involved, and

(d) Are provided in conformity with an 
individualized education program [IEP] 
which meets the requirements under
§§ 300.340-300.350 of Subpart C. [34 CFR 
300.8.]

An essential part of FADE is the evaluation 
and réévaluation of, and provision of 
required related services to, children with 
disabilities. Part B requires PRDE to ensure 
that:
all children residing in the State who are 
disabled, regardless of the severity of their 
disability, and who are in need of special 
education and related services are identified, 
located, and evaluated.
20 U.S.C. 1412(2)(C). Moreover, a child with 
a disability cannot receive an initial special 
education placement until an initial 
evaluation has been performed in accordance 
with 34 CFR 300.531,4 After initial 
evaluation and placement, children with 
disabilities must be reevaluated at least every 
three years. 34 CFR 300.534.

Related services is defined to mean: 
transportation and such developmental, 
corrective, and other supportive services 
(including speech pathology and audiology, 
psychological services, physical and 
occupational therapy, recreation, including 
therapeutic recreation, social work services,

3 Part B defines “children with disabilities" to 
mean children "with mental retardation, hearing 
impairments including deafness, speech or 
language impairments, visual impairments 
including blindness, serious emotional disturbance, 
orthopedic impairments, autism, traumatic brain 
injury, other health impairments, or specific 
learning disabilities. . .  who, by reason thereof, 
need special education and related services/’ 20 
U.S.C. 1401(1). Under section 301 (a)(1) and 
(a)(2)(H) of the Department of Education 
Organization Act (DEOA), 20 U.S.C. 3441 (a)(1) and 
(a)(2)(H), Congress transferred the administration of 
the Act from the Commissioner of Education to the 
Secretary of Education. Section 2078 of the DEOA, 
20 U.S.C. 3417, in tum delegates responsibility for 
part B to the Assistant Secretary for Special 
Education and Rehabilitative Services.

* Part B does not set forth a specific standard for 
conducting initial evaluations within a reasonable 
period of time; the determination of such standard 
is reserved to individual States, commonwealths, 
and territories, and each of these entities must 
ensure that each educational program for their 
children with disabilities meets the education 
standards of the State, commonwealth or territory. 
Under part B at 20 U.S.C 1412(6), States are 
required to establish State standards for the 
implementation of programs for children with 
disabilities. PRDE has set forth its standard for the 
completion of initial evaluations in Section n.B.l.a. 
on page 15 of the Procedures Manual for Special 
Education: "The school district will perform the 
evaluation of the child no later than 30 days after 
he has been registered in the Office of the 
Superintendent of Schools."

counseling services, including rehabilitation 
counseling, and medical services, except that 
such medical services shall be for diagnostic 
and evaluation purposes only) as may be 
required to assist a child with a disability to 
benefit from special education, and includes 
the early identification and assessment of 
disabling conditions in children.
20 U.S.C. 1401(17). The IEP for each child 
with a disability must specify the related 
services which are to be provided. 34 CFR 
300.346(a)(3). As noted above, FAPE consists 
of special education and related services 
provided in accordance with a proper IEP. 34 
CFR 300.8. In order to meet its obligation to 
make FAPE available, PRDE must be able to 
provide timely initial evaluations and 
réévaluations and required related services to 
all children with disabilities in the 
Commonwealth.

The Monitoring Report found that PRDE 
was not in compliance with its obligations 
under part B to provide eligible children with 
disabilities in the Commonwealth with 
timely evaluations, réévaluations, and 
required related services. Specifically, the 
Monitoring Report found that, as of 
December 1990,1,949 children had not 
received an initial evaluation within 30 days 
of registration, as required by PRDE’s own 
procedures. Monitoring Report at 12 and 
footnote of this Decision, supra. In March 
1993, PRDE determined that 3,407 children 
with disabilities in the Commonwealth had 
not received their initial evaluations within 
30 days of registration. Section III. A of the 
Compliance Agreement. The Monitoring 
Report also found that, as of December 1990, 
11,850 children with disabilities had not 
been reevaluated within 3 years of their last 
evaluation. Monitoring Report at 18. As of 
March 1993, the number of children waiting 
for réévaluation for more than three years 
was 11,496. Section IV. A of the Compliance 
Agreement. Finally, the Monitoring Report 
determined that PRDE was not providing 
related services specified in IEPs to 
thousands of children. According to that 
Monitoring Report, 2,129 children were not 
receiving required speech therapy, 1,115 
children were not receiving required 
occupational therapy, 201 children were not 
receiving required physical therapy, 1,116 
children were not receiving required 
psychological services. Monitoring Report at 
20-22. As of March 1993, PRDE determined 
that 6,219 children were not receiving related 
services specified in their IEPs. Section V.A 
of the Compliance Agreement.

B. The General Education Provisions Act
The General Education Provisions Act 

(GEPA) provides the Department with a 
number of options for dealing with a 
recipient of program funds which it believes 
is “failing to comply substantially with any 
requirements of law applicable to such 
funds.” 20 U.S.C. 1234c. In such cases, the 
Department is authorized to:

(1) Withhold further payments under that 
program from the recipient,

(2) Issue a complaint to compel compliance 
through a cease and desist order,

(3) Enter into a compliance agreement with 
the recipient to bring it into compliance, and

(4) Take any other action authorized fay 
law. 20 U.S.C. 1234c.
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If the Department decides to withhold 
program funds, it must notify the recipient of 
its intent to do so, explain the legal and 
factual basis for that decision, and provide 
the recipient with an opportunity to 
challenge this determination at a hearing to 
be held, before the Department’s Office of 
Administrative Law Judges (OALJ), not less 
than 30 days after the date of the notice. 20 
U.S.C. 1234d (b) and (c).» The OALJ shall 
uphold the decision to withhold funds if it 
is supported by substantial evidence. 20 
U.S.C 1234d(e). The decision of the OALJ 
shall become the final agency decision unless 
it is modified, set aside, or remanded by the 
Secretary within sixty days of being received 
by the recipient 20 U.S.C. 1234d(f).

The procedures to be followed in obtaining 
a cease and desist order are similar to those 
used in a withholding proceeding. The 
Department issues a notice informing the 
recipient that it is failing to comply 
substantially with a program requirement.
This notice must also inform the recipient of 
its right to appear before the OALJ and show 
cause why a cease and desist order should 
not be issued. 20 U.S.C'1234e (a) and (b).
The OALJ, if it concludes that the recipiènt 
has foiled to comply with a program 
requirement, shall order the recipient to 
cease and desist from the practice which is 
causing the violation. 20 U.S.C. 1234e(c).
This order becomes a final agency decision 
when it is received by the recipient and may 
be enforced by the Secretary by withholding 
funds from the recipient or by referring the 
matter to the Department of Justice. 20 U.S.C. 
1234e (d) and (e).

As an alternative to withholding funds or 
issuing a cease and desist order, the 
Department may enter into a Compliance 
Agreement with a recipient that is foiling to 
comply substantially with specific program 
requirements. 20 U.S.C. 1234f. As set forth at 
20 U.S.C. 1234f(a), the purpose of a 
Compliance Agreement is “to bring the 
recipient into Kill compliance with the 
applicable requirements of the law as soon as 
feasible and not to excuse or remedy past 
violations of such requirements.” Before 
entering into a Compliance Agreement with 
a recipient, the Department must hold a 
hearing at which the recipient, affected 
students and parents or their representatives, 
and other interested parties are invited to 
participate. In that hearing, the recipient has 
the burden of persuading the Department that 
full compliance with the applicable 
requirements of law is not feasible until a 
future date and that a Compliance Agreement 
is a viable means for bringing about such 
compliance. 20 U.S.C. 1234f(bKl). If, on the 
basis of all the evidence available to it, the 
Secretary determines that compliance until a 
future date is genuinely not feasible and that 
a Compliance Agreement is a viable means 
for bringing about such compliance, be is to 
make written findings to that effect and 
publish those findings, together with the

»The Department is authorized to suspend 
program payments pending the outcome of this 
hearing. The recipient, however, is entitled to 
notice of a Departmental decision to suspend 
payments and an opportunity to show cause why 
such a suspension should not take place. 20  U.S.C. 
1234d(d).

substance of any Compliance Agreement, in 
the Federal Register. 20 U.S.C. 1234ftb)(2).

A Compliance Agreement must set forth an 
expiration date, not later than 3 years from 
the date of the Secretary’s written findings 
under 20 U.S.C. 1234f(b)(2), by which time 
the recipient must be in foil compliance with 
all program requirements. In addition, the 
Compliance Agreement must contain the 
terms and conditions with which the 
recipient must comply during the period that 
Agreement is in effect. 20 U.S.C. 1234f(c). If 
the recipient fails to comply with any of the 
terms and conditions of the Compliance 
Agreement, the Department may consider the 
Agreement no longer in effect and may take 
any action authorized by law, including the 
withholding of funds or issuance of a cease 
and desist order. 20 U.S.C. 1234f(d). x

III. Analysis
A. Overview of Issues to be Resolved in 
Determining Whether a Compliance 
Agreement is Appropriate

In deciding whether a Compliance 
Agreement between the Department and 
PRDE is appropriate, the Department must 
first determine whether compliance by the 
Commonwealth with the Part B requirements 
concerning evaluations, réévaluations, and 
related services is not feasible until a future 
date. 20 U.S.C. 1234fib). If immediate 
compliance with these requirements is 
possible, then PRDE’s continued receipt of 
Part B must be based on its coming into full 
compliance now, rather than its attaining 
compliance under the terms of an Agreement 
that can last up to three years. The second 
issue that must be resolved is whether PRDE 
will be able, within a period of up to three 
years, to come into compliance with the Part 
B requirements on evaluation, réévaluation, 
and the provision of related services. Id. 
Moreover, not only must PRDE come into foil 
compliance by the end of the effective period 
of the Compliance Agreement, it must also 
make steady and measurable progress toward 
that objective while the compliance 
agreement is in effect. If such an outcome is 
not possible, then a Compliance Agreement 
between the Department and PRDE would 
not be appropriate under 20 U.S.C. 1234f.
B. The Noncompliance of PRDE with the 
Evaluation, Réévaluation, and Related 
Services Requirements Identified in the 
Monitoring Report Cannot be Corrected 
Immediately

On March 1,1993,3,407 registered 
children in Puerto Rico had been waiting for 
initial evaluations for more than 30 days, 
11,496 children with disabilities had been 
waiting for réévaluations for more than 3 
years, and 6,219 children with disabilities 
were not receiving all of the related services 
specified in their IEPs. See sections III.A,
IV. A, and V.A of the Compliance Agreement 
These numbers establish that PRDE feces a 
great challenge in attaining compliance with 
the requirements of part B. Through the 
monitoring process and the public hearing, 
the Department has learned that the PRDE’s 
difficulties in complying with the evaluation, 
réévaluation, and related services 
requirements of part B are the outgrowth of 
a number of complex and long-term causes. 
In responding to the draft Monitoring Report;

which was issued on May 28,1991, PRDE 
indicated that a shortage of funds impeded 
its capacity to comply with part B. As PRDE 
explained, “lt]he shortage of fonds and the 
high cost of the services" adversely affected 
the Commonwealth’s capacity to provide 
appropriate services to its children with 
disabilities. Monitoring Report at vi. The lack 
of adequate fonds, while not the sole reason 
for the difficulties facing PRDE's special 
education program, has exacerbated other 
barriers to compliance—a lack of trained 
personnel in particular fields and an 
inadequate management system for its 
special education program.

According to PRDE administrators, the lack 
of adequate numbers of trained professionals 
in the Commonwealth, particularly classified 
personnel (i.e., speech therapists, speech 
pathologists, physical therapists, 
occupational therapists, and psychologists), 
has contributed to the serious problems 
identified in the Monitoring Report. 
Monitoring Report at 13. A number of factors, 
in addition to inadequate fonds, are 
responsible for this shortage. For example, 
rules on salaries, benefits, and working 
conditions, established by Puerto Rico’s 
Central Office of Personnel Administration, 
have had the effect of discouraging 
individuals from working for PRDE as 
classified personnel. In particular, the entry 
level salaries for all classified personnel are 
lower than the entry level salary for teachers, 
who work fewer hours a day and have more 
paid vacation. Monitoring Report at 14—15. 
Concerns about the impact of this salary and 
benefit structure on the recruitment and 
retention of classified personnel were echoed 
by parties who testified at the public hearing- 
Another factor contributing to the personnel 
shortage faced by PRDE is the lack of a 
sufficient number of programs in the 
Commonwealth to train therapists, 
pathologists, and psychologists. Monitoring 
Report at 15.

All parties who testified at the public 
hearing, including the Commonwealth’s 
Secretary of Education, agreed that PRDE 
must implement an effective system of 
m anaging its special education program. The 
failure of PRDE to comply with the 
evaluation, réévaluation, and related services 
requirements is caused not only by the lack 
of adequate financial and personnel 
resources, but by an historically ineffective 
and inefficient use of available resources.

The sheer magnitude of the problem faced 
by PRDE, as indicated by the numbers cited 
at the start of this section of the decision, 
plus the long-term and complex causes 
underlying those numbers (i.e., inadequate 
financial, personnel, and management 
resources), leads the Department to conclude 
that the Commonwealth will not be able to 
come into compliance with the part B 
requirements on evaluation, réévaluation, ■ 
and related services until a future date. This 
conclusion is consistent with the testimony 
of all of the witnesses at the public hearing.
C. PRDE Can Meet the Terms and Conditions 
of a Compliance Agreement and Come into 
Full Compliance with the Requirements of 
Part B on Evaluation, Réévaluation, and 
Related Services Within Three Years

lire  Commonwealth has, since the 
Monitoring Report was istmed, taken
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constructive steps to deal with the problem 
of inadequate financial resources for its 
special education program. In fiscal year 
1991-92. the Commonwealth’s legislature 
appropriated $60,209,053 for special 
education and related services, an increase of 
$18,718,007, or 45% from the $41,491.046 
that was appropriated for fiscal year 1990-91. 
Testimony of Puerto Rico's Secretary of 
Education at the May 12,1992 Public 
Hearing on the Compliance Agreement. This 
increased financial commitment continued in 
fiscal year 1992-93, when the 
Commonwealth’s legislature appropriated 
$63,800,000 for the provision of special 
education and related services. For fiscal year 
1993-94, Puerto Rico’s legislature has 
appropriated $77,000,000 of funds for special 
education and related services. Thus, the 
annual appropriation for special education 
and related services has increased from 
$41,491,046 in fiscal year 1990-91 to 
$77,000,000 in fiscal year 1993-94. Clearly, 
Puerto Rico has made significant progress in 
addressing the problem of inadequate funds 
for its special education program.

PRDE has also developed a detailed plan, 
submitted in response to an inquiry from the 
Office of Special Education Programs, for 
obtaining the qualified personnel, 
specifically, occupational, physical, and 
speech therapists, speech pathologists, and 
psychologists, it will need to meet the terms 
and conditions of the Compliance 
Agreement. (A copy of the letter which sets 
out this plan is appended to this decision as 
Attachment B). This plan is designed to:

(1) Encourage individuals who are already 
employed by PRDE, and qualified as 
therapists, pathologists, and psychologists, to 
work, or work additional hours, providing 
services in those fields,

(2) Train, recruit, and hire additional 
qualified personnel in those fields,

(3) Utilize the services of graduate 
students, under the supervision of professors, 
to provide evaluations and therapies,

(4) Make more efficient use of existing 
personnel, and

(5) Bring qualified personnel to isolated 
parts of the Commonwealth. Among the 
specific steps proposed in this plan is the 
revision of PRDE’s salary and benefit scales 
so that qualified individuals are not 
discouraged from working as therapists, 
pathologists, and psychologists. Many of the 
witnesses at the public hearing indicated that 
PRDE, if it is to meet the terms of a 
Compliance Agreement and come into full 
compliance with the requirements of Part B, 
would have to take specific action to deal 
with its shortage of qualified personnel. The 
Department concludes that PRDE has devised 
a realistic means of addressing this problem.

PRDE has also committed itself, in section 
VI of the Compliance Agreement, to 
developing a strong system for managing its 
special education program. Under the system 
described in the Compliance Agreement, 
PRDE will clearly define the duties of all its 
employees who are involved in the provision 
of special education services and hold them 
accountable for serving all children with 
disabilities in accordance with the 
requirements of Part B. Moreover, PRDE will 
implement a monitoring system that

identifies and corrects any failure by its 
employees and private service providers to 
comply with part B. Many of the witnesses 
who testified at the public hearing, including 
the Commonwealth’s Secretary of Education, 
agreed that the implementation of a 
management system of the type described in 
the Compliance Agreement is critical to 
bringing Puerto Rico into compliance with 
part B.

Finally, the Compliance Agreement sets 
out a very specific schedule, that PRDE must 
meet during the next three years, for attaining 
compliance with the evaluation, 
réévaluation, and related services 
requirements of part B. See sections II. B, III. 
B, and IV. B and Tables I, H, and m of the 
Compliance Agreement. Therefore, PRDE is 
committed not only to being in full 
compliance with Part B within three years, 
but to meeting a stringent, but reasonable, 
schedule for reducing the number of children 
with disabilities in the Commonwealth who 
have not received the evaluations, 
réévaluations, and related services to which 
they are entitled. The Compliance Agreement 
also sets out data collection and reporting 
procedures that PRDE must follow. These 
provisions will allow the Department to 
ascertain promptly whether or not PRDE is 
meeting each of its commitments under the 
Compliance Agreement. The Compliance 
Agreement, because of the obligations it 
imposes on PRDE, will provide the 
Department with the information and 
authority it needs to protect the part B rights 
of the Commonwealth’s children.

PRDE has developed, and begun to 
implement, a thorough and reasonable plan 
for addressing the underlying causes of its 
non-compliance with the evaluation, 
réévaluation, and related services 
requirements of part B. For these reasons, the 
Department concludes that PRDE can meet 
all the terms and conditions of the 
Compliance Agreement and come into full 
compliance with part B within three years.

IV. Conclusion
For the foregoing reasons, the Department 

finds the following: (1) that full compliance 
by PRDE with the requirements of Part B 
respecting the provision of evaluations, 
réévaluations, and required related services 
is not feasible until a future date, and (2) that 
PRDE can meet the terms and conditions of 
the attached Compliance Agreement and 
come into full compliance with the 
requirements of part B within three years of 
the date of this decision. Therefore, the 
Department determines that it is appropriate 
for this agency to enter into a Compliance 
Agreement with PRDE. Under the terms of 20 
U.S.C 1234f, that Compliance Agreement 
becomes effective on the date of this 
decision.

Dated: April 28,1993.
Richard W. Riley
TEXT OF THE COMPLIANCE 
AGREEMENT—COMPLIANCE 
AGREEMENT UNDER PART B OF THE 
INDIVIDUALS WITH DISABILITIES 
EDUCATION ACT BETWEEN THE UNITED 
STATES DEPARTMENT OF EDUCATION 
AND THE PUERTO RICO DEPARTMENT OF 
EDUCATION

I. Introduction
On September 27,1991, the Office of 

Special Education and Rehabilitative 
Services of the United States Department of 
Education (the Department) issued, to the 
Puerto Rico Department of Education (PRDE), 
a final monitoring report on PRDE’s 
compliance with the requirements of part B 
of the Individuals with Disabilities Education 
Act (Part B), 20 U.S.C. 1401,1411-1420. That 
repent found deficiencies regarding the 
provision of required evaluations, 
réévaluations, and related services to 
thousands of children with disabilities in the 
Commonwealth of Puerto Rico. As noted in 
the Report’s cover letter, these problems: 
demonstrate a serious failure by PRDE to 
comply with its obligation, under 20 U.S.C 
1412(a)(1) and 34 CFR 300.121, to have “ in 
effect a policy which assures that all children 
with disabilities have the right to a free 
appropriate public education.’’

In response to this Report, PRDE submitted 
a plan to the Department on October 25,
1991, to correct these deficiencies during the 
1991-92 school year. The Department, while 
recognizing PRDE’s good faith effort to deal 
with the problems identified in the report, 
concluded that the plan would not bring 
PRDE into compliance with the requirements 
of part B during the 1991-92 school year.
This conclusion was predicated on the sheer 
magnitude of the problem and the practical 
and organizational difficulties involved in 
solving it during the course of a single school 
year. Consequently, the Department, in a 
letter dated December 6,1991, determined, 
pursuant to 20 U.S.C. 1234c, that PRDE has 
failed to comply substantially with the 
requirements of Part B.

Under 20 U.S.C. 1234c, the Department ha* 
a number of options for dealing with PRDE't 
failure to comply substantially with the 
requirements of Part B:

(1) Withhold further part B payments from 
PRDE,

(2) Obtain a cease and desist order,
(3) Enter into a Compliance Agreement 

with PRDE, or
(4) Take any other action authorized by law 

with respect to PRDE. 20 U.S C. 1234c(a) ( 1 )- 
(4).

As set forth at 20 U.S.C. 1234f[a), the 
purpose of a Compliance Agreement is “to 
bring [PRDE] into full compliance with the 
applicable requirements of law as soon as 
feasible and not to excuse or remedy past 
violations of such requirements.'*

In a meeting held in Washington. DC on 
January 8,1992, Puerto Rico's Secretary of 
Education asked this Department to consider 
the possibility of entering into a Compliance 
Agreement. This request was confirmed by 
PRDE in letters dated January 15 and 16,
1992.
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Pursuant to this Compliance Agreement 
under 20 Ü.S.C. 1234(f). PRDE must be in full 
compliance with the requirements of Part B 
no later than three years from the date of the 
Department’s written findings, a copy of 
which is attached to, and incorporated by 
reference into, this Agreement. 20 U.S.C. 
1234f. Specifically, PRDE must ensure and 
document that no later than three years after 
the effective date of this Agreement:

(1) An initial evaluation that meets the 
requirements of 34 CFR 300.532 is completed 
for all children with disabilities no later than 
30 calendar days after the date on which each 
child is registered* and the backlog of 
children who have not received an initial 
evaluation within 30 days of registration is 
eliminated;

(2) A réévaluation that meets the 
requirements of 34 CFR 300.532 is completed 
for all children with disabilities no later than 
36 months after the date on which the most 
recent previous evaluation or réévaluation 
was completed for each child and the backlog 
of children who have not been reevaluated 
within 36 months of their most recent 
evaluation is eliminated; and

(3) All children with disabilities receive all 
of the related services set forth in their 
individualized education program (IEP). 
During the period that this Compliance 
Agreement is in effect, PRDE is eligible to 
receive part B funds if it complies with the 
terms and conditions of this Agreement, 
including the provisions of part B and other 
applicable Federal statutory and regulatory 
requirements as incorporated by section VII 
of this Agreement. Specifically, the 
Compliance Agreement sets forth 
commitments and timetables for PRDE to 
meet in coming into compliance with its part 
B obligations to evaluate, reevaluate, and 
provide required related services to children 
with disabilities, pursuant to 34 CFR 
300.128, 300.300, 300.531, and 300.534(b). In 
addition, PRDE is required to submit 
documentation concerning its compliance 
with these goals and timetables. Any failure 
by PRDE to comply with the goals, 
timetables, documentation, or other 
provisions of the Compliance Agreement, 
including the reporting requirements, will 
authorize the Department to consider the 
Agreement no longer in effect. Under such 
circumstances, the Department may take any 
action authorized by 20 U.S.C. 1234c, 
including the withholding of part B funds 
from PRDE. This Agreement will take effect 
on the day the Department issues its written

i Part B does not set forth a specific standard for 
conducting initial evaluations within a reasonable 
period of time; the determination of such standard 
is reserved to individual States, commonwealths, 
and territories, and each of these entities must 
ensure that each educational program for their 
children with disabilities meets die education 
standards of the State, commonwealth or territory. 
Under part B at 20 U.S.C. 1412(6), States are 
required to establish State standards for the 
implementation of programs for children with 
disabilities. PRDE has set forth its standard for the 
completion of initial evaluations in section B.B.l.a. 
on page 15 of its Procedures Manual for Special 
Education: "The school district will perform the 
evaluation of the child no later than 30 days after 
he has been registered in the Office of the 
Superintendent of Schools."

findings of feet, pursuant to the requirements 
of 20 U.S.C. 1234f, and will expire three 
years from that date.
II. General Provisions

This Compliance Agreement specifies the 
dates on which PRDE must submit each of 
several reports to the Department. If any of 
these dates is a weekend or legal holiday in 
either Washington, DC or Puerto Rico, PRDE 
may submit that report on the next day that 
is a business day in both jurisdictions.

This Compliance Agreement requires each 
of PRDE’s school districts to submit monthly 
and quarterly reports to PRDE’s central office 
throughout the three year period that this 
Compliance Agreement will remain in effect. 
PRDE must maintain all of these reports for 
a period that will end five years after the 
conclusion of this Agreement, or unti\ the 
expiration of any litigation, claim, audit, or 
other action involving these reports, 
whichever is later. PRDE will comply with a 
request from the Department for a copy of 
any of those reposts within 15 working days 
of receiving that request.
III. Initial Evaluations
A. Status of PRDE’s Provision of Initial 
Evaluations

Pursuant to PRDE’s standards, initial 
evaluations must be completed within 30 
days after the registration of a child 3 (see . 
Footnote 1). As of March 1,1993,3,407 
children with disabilities had been waiting 
for initial evaluations for more than 30 days.
B. Commitment

PRDE is committed to coming into 
compliance with its obligation to perform 
initial evaluations for children within 30 
days of their registration. Immediate 
compliance with this obligation is not, 
however, possible. By December 31,1994, 
PRDE will have reduced to zero the number 
of children who have been waiting for initial 
evaluations for more than 30 calendar days, 
and will ensure that the initial evaluation for 
all children who are registered after that date 
will be completed no later than 30 calendar 
days after the date of registration. Table I sets 
out, on a quarterly basis, PRDE’s commitment 
for incremental reduction to zero of the 
number of children who have been awaiting 
initial evaluation for more than 30 days after 
registration. PRDE is obligated not only to 
meet its final commitment of reducing the 
number of children awaiting initial 
evaluations for more than 30 days to zero, but 
also to meet all of the quarterly commitments 
for reducing that number, as set forth in 
Table I.

v PRDE will implement the following data* 
collection and reporting procedures to 
determine and document the extent and rate 
of progress toward full compliance:

1. On March 1,1993, each school district 
submitted to the Central Office the number 
of children who had been waiting for an 
initial evaluation for more than 30 days after 
registration as of February 26,1993.

2. Beginning on June 7,1993, each school 
district will be required to submit to the

»The term "children" as used in this Agreement 
means individuals under the age of 22 who are, or 
who are suspected of being, "children with 
disabilities” as defined at 34 CFR S 300.7.

Central Office, on the seventh day of each 
month thereafter through May 7,1996, the 
following information:

a. The number of children waiting for 
initial evaluation for more than 30 days after 
registration as of the last working day of the 
previous month.

b. The number of children added during 
the reporting period to the list of children 
waiting for initial evaluation for more than 
30 days after registration. The first reporting 
period will be from March 1,1993 to May 31,
1993. Each of the subsequent reporting 
periods will be the calendar month that 
immediately precedes the month in which 
the report must be submitted to the Central 
Office.

c. The number of children deleted during 
the reporting period from the list of children 
waiting for initial evaluation for more than 
30 days after registration because their initial 
evaluations have been completed. If any 
children are deleted from the list for any 
reason other than the completion of their 
initial evaluation during the reporting period, 
the school district must list each such child 
by name and registration date, and include in 
the report a description of the specific reason 
why that child’s name was deleted.

d. The number of children awaiting initial 
evaluation for more than 30 days at the end 
of the reporting period.

3. Each school district is required to submit 
to the Central Office on a quarterly basis,3 the 
following information:

a. For the first quarterly report only (to be 
submitted by October 7,1993):

(1) The names and registration dates of all 
children with disabilities who, as of March
1,1993, had been waiting for an initial 
evaluation for more than 30 days after 
registration;

(2) A list of the names and registration 
dates of all children who have been 
registered since March 1,1993, but have not 
yet, as of September 30,1993, received initial 
evaluations within 30 days of their 
registration; and

(3) A list of the names, registration dates, 
and initial evaluation dates, of all children 
deleted between March 1,1993 and 
September 30,1993, from the list of children 
waiting for initial evaluation for more than 
30 days after registration because their initial 
evaluation has been completed between 
March 1.1993 and September 30,1993. If 
any children are deleted from the list for any 
reason other than the completion of their 
initial evaluation during the reporting period, 
the school district must list each such child 
by name and registration date, and include in 
the report a description of the specific reason 
why that child’s name was deleted.

b. For all succeeding quarterly reports:
(1) A list of the names and registration 

dates of all children with disabilities who 
have been added during the reporting period 
to the list of children waiting for initial 
evaluation for more than 30 days after 
registration; and

(2) A list of the names, registration dates, 
and initial evaluation dates, of all children

»The date on which each quarterly report must 
be submitted to the Central office, and the 
beginning and ending dates of each reporting 
period, are specified in Table L
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with disabilities deleted during the reporting 
period from the list of children waiting for 
initial evaluation for more than 30 days alter 
registration because their initial evaluation 
has been completed during the reporting 
period. If any children are deleted from the 
list for any reason other than the completion 
of their initial evaluation during the 
reporting period, the school district must list 
each such child by name and registration 
date, and include in the report a description 
of the specific reason why that child’s name 
was deleted.

PRDS will implement the following 
reporting procedures to provide periodic 
documentation to the Department regarding 
the extent and rate of PRDE’s progress toward 
full compliance:

1. Every three months, beginning on 
November 7 ,1993,« PRDE will submit to the 
Department a report that contains the 
following information, broken down by 
Educational Region:

a. The number of children who—as of the 
last day of the previous quarterly reporting 
period (or, in the case of the first quarterly 
report, the number of children waiting for- 
initial evaluation for more than 30 days as of 
March 1,1993)—have been waiting for initial 
evaluation for more than 30 days after 
registration.

b. The number of children added during 
the reporting period to the list of children 
waiting for initial evaluation for more than 
30 days after registration.

c. The number of children deleted during 
the reporting period from the list of children 
waiting for initial evaluation for more than 
30 days after registration because their initial 
evaluation has been completed during the 
reporting period. If any children are deleted 
from the list for any reason other than the 
completion of their initial evaluation during 
the reporting period, PRDE must list each 
such child by name and registration date, and 
include in the report a description of the 
specific reason why that child’s name was 
deleted.

d. The number of children waiting for 
initial evaluation for more than 30 days after 
registration at the end of the reporting period.

Table f—PRDE Quarterly Reports to  the Department: Required Levels and T imelines for Achieving 
and Documenting Pr o g ress  Toward Full Compliance (Initial Evaluations)

Dates of reporting period

March 1,1993 to Sept. 30,1993 
Oct. 1,1993 to Dec. 31,1993 
Jan. 1,1994 to March 31.1994 . 
Apríl 1,1994 to June 30,1994 ... 
July 1,1994 to Sept. 30,1994 ... 
Oct. 1,1994 to Dec. 31.1994 .... 
Jan. 1.1995 to March 31,1995 , 
April 1,1995 to June 30,1995 ... 
July 1,1995 to Sept. 30,1995 ... 
Oct. 1,1995 to Dec. 31.1995 .... 
Jan. 1.1996 to April 30,1996 ...

Number of children 
awaiting completion of 
initial evaluation more 
than 30 days after reg

istration

Date quarterly 
report submitted 

by districts to 
PRDE

Date of PRDE 
report to the de 

partment

2,341 Oct. 7,1993 ...... Nov. 7,1993.
1,773 Jan. 7,1994 ...... Feb. 7,1994.
1,215 April 7, 1994 .... May 7,1994.

647 July 7,1994 ..... August 7,1994.
80 Oct. 7, 1994 ..... Nov. 7,1994.
0 Jan. 7 ,1995..... Feb. 7,1995.
0 April 7,1995 __ May 7,1995.
0 July 7,1995 ..... August 7,1995.
0 Oct. 7, 1995 ..... Nov. 7, 1995.
0 Jan. 7 .1996..... Feb. 7,1996.
0 May 7 ,1996 ..... June 7,1996

IV. Réévaluations
A. Status of PRDE’s Provision of 
Réévaluations

As of March 1,1993,11,496 children were 
waiting for réévaluation for more than 36 
months after their most recent evaluation or 
réévaluation.
B. Commitment

PRDE is committed to coming into 
compliance with its obligation to perform 
réévaluations for all children with 
disabilities within 36 months of their initial 
evaluations or last réévaluations, or more 
frequently if conditions warrant or if the 
parent or teacher requests a réévaluation. 
Immediate compliance with this obligation is 
not, however, possible. By April 30,1996, 
PRDE will reduce the number of children 
who have been waiting for réévaluations for 
more than 36 months to zero. Table II sets 
forth, on a quarterly basis, PRDE’s 
commitment for reducing to zero, on an 
incremental basis, the number of children 
with disabilities who have been awaiting 
réévaluation for more than 36 months. PRDE 
is obligated not only to meet its final 
commitment for reducing the number of

«The specific date by which PRDE must submit 
each report to the Department, and the beginning 
and ending dates of each reporting period, are set 
forth in Table L

children waiting for réévaluations for more 
than 36 months to zero, but to meeting each 
of the commitments, set out in Table II, for 
reducing that number.

PRDE will implement the following data* 
collection and reporting procedures to 
determine and document the extent and rate 
of progress toward full compliance:

1. On March 1,1993, each school district 
submitted to the Central Office the number 
of children who had been waiting for 
réévaluation for more than 36 months after 
their last evaluation or réévaluation, as of 
February 26,1993.

2. Beginning on June 7,1993, each school 
district will be required to submit to the 
Central Office, on the seventh day of each 
month through May 7,1996, the following 
information:

a. The number of children waiting for 
réévaluation for more than 36 months after 
the last comprehensive evaluation or 
réévaluation on the last working day of the 
previous month.

b. The number of children added during 
the reporting period to the list of children 
waiting for réévaluation for more than 36 
months after their last comprehensive 
evaluation or réévaluation. The first reporting

»The date on which each quarterly report must 
be submitted to the Central Office, and the 
beginning and ending dates of each reporting 
period, are specified in the third column of Table
n.

period will be from March 1,1993 to May 31, 
1993. Each of the subsequent reporting 
periods will be the calendar month that 
immediately precedes the month in which 
the report must be submitted to the Central 
Office.

c. The number of children deleted during 
the reporting period from the list of children 
waiting for réévaluation for more than 36 
months after their last comprehensive 
evaluation or réévaluation because their 
réévaluations have been completed during 
the reporting period. If any children are 
deleted from the list for any reason other 
than the completion of their réévaluation 
during the reporting period, the school 
district must list each such student by name, 
and include in the report a description of the 
specific reason why that student’s name was 
deleted.

d. The number of children waiting for 
réévaluation for more than 36 months after 
their last comprehensive evaluation or 
réévaluation at the end of the reporting 
period.

3. Each school district is also required to 
submit to the Central Office on a quarterly 
basis » the following information:
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a. For the first quarterly report only (to be 
submitted on October 7,1993):

(1) The names of all children with 
disabilities who, as of March 1,1993, had 
been waiting for réévaluation for more than 
36 months;

(2) A list of the names and date of last 
evaluation or réévaluation of all children 
with disabilities who have been added 
between March 1,1993 and September 30, 
1993, to the list of children waiting for 
réévaluation for more than 36 months; and

(3) A list of the names and date of last 
evaluation or réévaluation of all children 
with disabilities deleted between March 1, 
1993 and September 30,1993 from the list of 
children waiting for réévaluation for more 
than 36 months (because their réévaluation 
has been completed between March 1,1993 
and September 30,1993). If any children are 
deleted from the list for any reason other 
than the completion of their réévaluation 
during the reporting period, the school 
district must list each such student by name, 
and include in the report a description of the 
specific reason why that student’s name was 
deleted.

b. For all succeeding quarterly reports:
(1) A list of the names and date of last

evaluation or réévaluation of all children

with disabilities who have been added, since 
the last reporting period, to the list of 
children waiting for réévaluation for more 
than 36 months; and

(2) a list of the names and date of last 
evaluation or réévaluation of all children 
with disabilities who have been deleted, 
since the last reporting period, from the list 
of children waiting for réévaluation for more 
than 36 months because their réévaluation 
has been completed since the last reporting 
period. If any children are deleted from the 
list for any reason other than the completion 
of their réévaluation during the reporting 
period, the school district must list each such 
student by name, and include in the report 
a description of the specific reason why that 
student’s name was deleted.

PRDE will implement the following v 
reporting procedures to provide periodic 
documentation to the Department regarding 
the extent and rate of PRDE’s progress toward 
foil compliance:

1. Every three months, beginning on 
November 7,1993,® PRDE will submit to the 
Department a report that contains the 
following information, broken down by 
Educational Region:

a. The number of children waiting for 
réévaluation more than 36 months after their

last comprehensive evaluation or 
réévaluation as of the last day of the previous 
quarterly reporting period (or, in the case of 
the first quarterly report, the number of 
children waiting for réévaluations for more 
than 36 months as of March 1,1993).

b. The number of children added during 
the reporting period to the list of children 
waiting for réévaluation for more than 36 
months after their last comprehensive 
evaluation or réévaluation.

c. The number of children deleted during 
the reporting period from the list of children 
waiting for réévaluation for more than 36 
months after their last comprehensive 
evaluation or réévaluation because their 
réévaluation has been completed during the 
reporting period. If any children are deleted 
from the list for any reason other than the 
completion of their réévaluation during the 
reporting period, PRDE must list each such 
student by name, and include in the report 
a description of foe specific reason why that 
student’s name was deleted.

d. The number of children awaiting 
réévaluation more than 36 months after their 
last comprehensive evaluation or 
réévaluation at the end of the reporting 
period.

T able II— P R D E  Q u a r ter ly  R ep o r ts  t o  th e  D ep a r tm e n t: R e q u ir e d  Lev els  an d  T im e lin e s  fo r  a c h iev in g  
a n d  Do c u m e n tin g  p r o g r e s s  T o w a rd  F ull C o m p lia n c e  (R ééva lu a tio n )

Dates of reporting period

Number of children 
awaiting réévaluation for 
more than 3 years after 

most recent previous 
evaluation or réévalua

tion

Date data sub
mitted by dis
tricts to PRDE

Date of PRDE 
report to the de

partment

Ila»4, 1 1 QQ'l tn Sant an 1003 ................................................................. 10,346 Oct 7 ,1993 ..... Nov. 7,1993.
rV4 1 1Q01 4n IW  as 1003 .. .......................  .................................... 9,771 Jan. 7 ,1994 ..... Feb. 7,1994.
Ian 1 KMU te\ Uarxh 31 1QQ4 ...................... ............... ................... ........... 9,196 April 7,1994 .... May 7,1994.
Anril 1 1004 In Inna 30 1004 ........................................................... 8,621 July 7,1994 ..... August 7,1994.
lulu 1 1004 *n Ron* an 1004 ...................................................................... 8,046 Oct. 7 ,1994 ..... Nov. 7,1994.
rv t 1 1301 ln Dfü* 31 1004 .......  ................................................ 6,437 Jan. 7 ,1995..... Feb. 7,1995.
Ian 1 1QQE tn Uairh 31 1005 .......... ............. ............ ............................... 4,828 April 7,1995 .... May 7,1995.
AnHI 1 1005 Vt Inna 30 1005 , ............................................................ 3,219 July 7,1995 ..... August 7,1995.
I, ilw 1 1005 tn Ron* an 1005 ................................. ........ ............................ 2,146 Oct 7 , 1995..... Nov. 7,1995.

rws 1 1005 tn non 31 1005 ..............................  .......................... 1,073 Jan. 7 , 1996...... Feb. 7,1996.
Jan. 1,1996 to April 30,1996 ........ ....... .— .......................................... ........... 0 May 7 , 1996..... June 7,1996.

V Related Services
A. Status of PRDE’s Provision of Related 
Services

As of March 1,1993,6,219 children were 
not receiving one or more of the related 
services listed in their IEPs.
B. Commitment

PRDE is committed to coming into 
compliance with its obligation to provide the 
related services set out in the IEPs of all 
children with disabilities in the 
Commonwealth. Immediate compliance with 
this obligation, however, is not possible. By 
April 30,1996, PRDE will have reduced to 
zero the number of children with disabilities

•The specific date by which PRDE must submit 
each report to the Department, and the beginning 
and ending dates of each reporting period, are set 
forth in Table n.

not receiving all of the related services 
provided for in their IEPs. Table III sets forth, 
on a quarterly basis, PRDE’s commitment for 
reducing to zero, on an incremental basis, the 
number of children who are not receiving all 
of the related services specified in their 
IEPs.7 PRDE is obligated not only to meet its 
final commitment for reducing the number of 
children who are not receiving all of the 
related services specified in their IEPs to 
zero, but to meeting all of the commitments, 
set out in Table m, for reducing that number.

PRDE will implement the following data- 
collection and reporting procedures to 
determine and document the extent and rate 
of progress toward full compliance:

7 Table ED distinguishes between students who, as 
of March 1 ,1093 , were not receiving all of the 
related services listed in their IEPS, and students 
who are added after that date to the list of students

1. On March 1,1993, each school district 
submitted to the Central Office the number 
of children who were not receiving all of the 
related services in their IEPs, as of February
26,1993.

2. Beginning on June 7,1993, each school 
district will be required to submit to the 
Central Office, on the seventh day of each 
month through May 7,1996, the following 
information:

a. The number of children with disabilities 
not receiving all the related services in their 
IEPs as of the last working day of the 
previous month.

b. The number of children added during 
the reporting period to the list of children not

not receiving all of die related services listed in  
their IEPS.
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receiving all of the related services in their 
IEPs. The first reporting period will be from 
March 1,1993 to May 31,1993. Each of the 
subsequent reporting periods will be the 
calendar month that immediately precedes 
the month in which the report must be 
submitted to the Central Office.

c. The number of children deleted during 
the reporting period from the list of children 
not receiving all of the related services in 
their IEPs because they are now receiving all 
of the related services in their IEPs. If any 
children are deleted from the list for any 
reason other than the fact that, during the 
reporting period, they are receiving all of the 
related services listed in their IEPs, the 
school district must list each such student by 
name, and include in the report a description 
of the specific reason why that student's 
name was deleted.

d. The number of children not receiving all 
of the related services in their IEPs at the end 
of the reporting period.

3. Each school district will also be required 
to submit to the Central Office, on a quarterly 
basis, the following information:

a. For the first quarterly report only (to be 
submitted on October 7,1993):

(1) The names of all children with 
disabilities who, as of March 1,1993, were 
not receiving all required related services 
specified in their IEPs;

(2) The names of all children with 
disabilities who, between March 1,1993 and 
September 30,1993, have been added to the 
list of children who were not receiving all

required related services specified in their 
IEPs; and

(3) The names of all children with 
disabilities who, between March 1,1993 and 
September 3 0 ,19&3, have been deleted from 
the list of children who were not receiving 
all required related services specified in their 
IEPs because they are receiving all specified 
related services. If any children are deleted 
from the list for any other reason, the school 
district must list each such student by name, 
and include in the report a description of the 
specific reason why that student's name was 
deleted.

b. For all succeeding quarterly reports: (1) 
The names of all children who, since the last 
reporting period, have been added to the list 
of those children not receiving all required 
related services specified in their IEPs.

(2) The names of all children who, since 
the last reporting period, have been deleted 
from the list of those children not receiving 
all related services listed in their IEPs 
because, during the reporting period, they 
were receiving all specified related services. 
If any children are deleted from the list for 
any other reason, the school district must list 
each such student by name, and include in 
the report a description of the specific reason 
why that student's name was deleted.

PRDE will implement the following 
reporting procedures to provide periodic 
documentation to the Department regarding 
the extent and rate of PRDE’s progress toward 
full compliance:

1. Every three months, beginning on 
November 7,1993,* PRDE will submit to the

Department a report that contains the 
following information, broken down by 
Educational Region:

a. The number of children with disabilities 
not receiving all the related services in their 
IEPs as of last day of the previous quarterly 
reporting period (or, in the case of the first 
quarterly report, the number of children with 
disabilities not receiving all the related 
services in their IEPs as of March 1,1993.)

b. The number of children added during 
the reporting period to the list of children not 
receiving all of the related services in their 
IEPs. (The first reporting period is from 
March 1,1993 through September 30,1993.)

c. The number of children deleted during 
the reporting period from the list of children 
not receiving all related services in their EIPs 
because, during the reporting period, they 
were receiving all of the specified related 
services. If any children are deleted from the 
list for any reason, PRDE must list each such 
student by name, and include in the report
a description of the specific reason why that 
student’s name was deleted.

d. The number of children not receiving all 
related services in their EIFs at the end of the 
reporting period. These numbers must be 
broken down in the report in two separate 
categories:

(1) Children who, as of March 1,1993, 
were not receiving all of the related services 
listed in their IEPs, and

(2) Children who are added after that date 
to the list of children not receiving all of the 
related services listed in their IEPs.

Table III.—PRDE Quarterly Reports to the Department

Dates of reporting period

March 1,1993 to Sept. 30,1993 
Oct 1,1993 to Dec. 31.1993 .... 
Jan. 1,1994 to March 31,1994 . 
April 1,1994 to June 30,1994 ... 
July 1,1994 to Sept. 30,1994 ... 
Oct 1,1994 to Dec. 31,1994 .... 
Jan. 1,1995 to March 31,1995 
April 1,1995 to June 30,1995 ... 
July 1,1995 to Sept. 30,1995 ... 
Oct. 1,1995 to Dec. 31,1995 .... 
Jan. 1.1996 to April 30,1996 ....

Number of children not receiving 
all related services in IEP Date data sub

mitted by dis
tricts to PRDE

Date of PRDE 
report to the de

partmentOn March 1, 
1993 Ust

Added to List 
after March 1, 

1993

5,529 450 Oct. 7,1993 ...... Nov. 7,1993.
5,183 413 Jan. 7 ,1994 ..... Feb. 7,1994.
4,607 375 April 7,1994 .... May 7.1994.
4,031 338 July 7,1994 ..... August 7,1994.
3,455 300 Oct 7, 1994 ..... NOV. 7,1994.
2,879 263 Jan. 7 ,1995..... Feb. 7,1995.
2,303 225 April 7,1995 .... May 7,1995.
1,727 183 July 7,1995 ..... August 7,1995.
1,151 150 Oct 7,1995 ..... Nov. 7,1995.

575 100 Jan. 7 ,1996..... Feb. 7,1996.
0 0 May 7 ,1996 ..... June 7,1996.

V7. Management System
A. PRDE will adopt and implement an 

organizational structure that clearly defines 
the duties and responsibilities of all 
administrative and supervisory staff. This 
system will apply at central, regional, 
district, and school levels and will ensure 
that evaluations and related services are 
provided in a manner that is consistent with 
Federal and Commonwealth requirements.

B. All personnel involved in the general 
supervision of programs for children with 
disabilities will be required to master the

•The specific date by which PRDE must submit 
each report to the Department, and the beginning

administrative and supervisory procedures 
and techniques needed to carry out their 
responsibilities.

C. PRDE will implement a monitoring 
process that will ensure that all districts are 
in compliance with Federal and 
Commonwealth regulations concerning the 
educational services, evaluations, and related 
services provided to children with 
disabilities. All public and private agencies, 
institutions, and schools involved in the 
process of providing special education to

and ending dates of each reporting period, are set 
forth in Table m.

children with disabilities will be subject to 
this monitoring process.

D. In order to ensure that it has the 
capacity to meet this commitment to monitor 
in a manner that will ensure compliance with 
the requirements of part B, PRDE will take 
the following steps:

1. Produce general guidelines regarding the 
duties and responsibilities for all 
administrative and supervisory staff at all 
levels. These guidelines will be included in 
the procedures manual for monitoring. The 
process will include the following:
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a. The appointment of a special committee 
to evaluate and revise current duties and 
responsibilities for all administrative and 
supervisory staff.

b. The evaluation and revision of duties 
and responsibilities of all administrative and 
supervisory staff at all levels.

c. The establishment of guidelines 
regarding the duties and responsibilities for 
all administrative and supervisory personnel 
at the central, regional, district, and school 
levels.

2. The implementation of an organizational 
structure for the administration and 
supervision of special education at the 
central, regional, district, and school levels. 
This process will include the following:

a. The evaluation and revision of the 
organizational structure for special education 
at all levels.

b. The adoption of an organizational 
structure for the administration and 
supervision of special education programs at 
the central, regional, district, and school 
levels. All administrative and supervisory 
personnel will be responsible for the 
supervision of their immediate staff and the 
provision of appropriate special education 
services, including evaluations and related 
services. PRDE will establish lines of 
authority and a system of accountability, 
including performance appraisals and a 
system of sanctions that are consistent with 
due process requirements.

3. PRDE will continue working with the 
existing Monitoring, Technical Assistance 
and Curriculum Unit to ensure the provision 
of appropriate special educational services, 
including evaluation, réévaluation, and

related services. This unit will be responsible 
for the following:

a. Development of a monitoring program.
b. Conducting on-site visits.
c. Preparing progress and^final monitoring 

reports.
d. Submitting these reports to the 

Undersecretary for final action.
e. Conducting weekly meetings with the 

Undersecretary of Education, Regional 
Directors, and Supervisors.

f. Requesting that the Regional Directors 
schedule and conduct weekly meetings with 
their school superintendents.

g. Requesting that the school 
superintendents schedule and conduct 
weekly meetings with the special education 
zone supervisors and school directors.

4. PRDE will implement a computerized 
system to facilitate the identification, 
registration, evaluation, and provision of 
educational and related services to children 
with disabilities.

E. PRDE will submit, no later than January 
31,1995, a report that outlines its efforts to 
implement these initiatives, as well as the 
initiatives outlined in Secretary Torres* letter 
to Patricia Guard, Acting Director of the 
Office of Special Education Programs, and 
that documents the effect of those initiatives 
on compliance with the requirements of Part 
B regarding initial evaluation, réévaluation, 
and the provision of related services 
specified in students* IEPs.

VII. Other Conditions
In addition to all of the terms and 

conditions set forth above, PRDE agrees that 
its continued eligibility to receive part B 
fonds is predicated upon compliance with

statutory and regulatory requirements of that 
program, that have not been addressed by 
this Agreement, including the requirements 
concerning the submission to the Department 
of an approvable State plan and the 
implementation of final decisions in due 
process hearings. PRDE also agrees that it 
will folly implement all components of the 
Corrective Action Plan set forth in the Final 
Monitoring Report, issued by the Department 
on September 27,1991. If PRDE fails to 
comply with any of the terms and conditions 
of the Compliance Agreement, the 
Department may consider the Agreement no 
longer in effect and may take any action 
authorized by law, including the withholding 
of funds or the issuance of a cease and desist 
order. 20 U.S.C. 1234f(d).

For the Puerto Rico Department of 
Education:

Dated: April 23,1993.
Hon. Jose Arsenio Torres,
Secretary, Puerto Rico Department of 
Education.

For the United States Department of 
Education:

Dated: April 28.1993.
Hon. Richard W. Riley,
Secretary, United States Department of 
Education.

Date this Compliance Agreement becomes 
effective (Date of Secretary Riley's Written 
Decision and Findings): April 28,1993.

Expiration Date of this Agreement: April 
28,1996.
(FR Doc. 93-17825 Filed 7-26-93; 8:45 ami 
MLUNQ CODE 4000-01-41
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 799 
[OPPTS-42134B; FRL 4050-9]

Rin 2070-AC27

Multi-Substance Rule for the Testing of 
Neurotoxicity

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is issuing a final rule, 
under section 4 of the Toxic Substances 
Control Act (TSCA), requiring 
manufacturers and processors of 10 
substances to conduct testing for 
neurotoxicity. The 10 substances are 
acetone (CAS No. 67-64-1), technical 
grade Ji-amyl acetate (CAS No. 628-63- 
7), 1-butanol (CAS No. 71-36-3), n- 
butyl acetate (CAS No. 123-86-4), 
diethyl ether (CAS No. 60-29-7), 2- 
ethoxyethanol (CAS No. 110-80-5), 
ethyl acetate (CAS No. 141-78-6), 
isobutyl alcohol (CAS No. 78-83-1), 
methyl isobutyl ketone (CAS No. 108- 
10-1), and tetrahydrofuran (CAS No. 
109-99-9). These substances are related 
iirthat all are volatile solvents with high 
production volumes, occupational 
exposure, presence in and/or release to 
the environment, and, with the 
exception of 2-ethoxyethanol, consumer 
exposure. This rule requires cognitive 
function and screening level tests for 
neurotoxicity.
DATES: This rule shall become effective 
on September 9,1993. In accordance 
with 40 CFR 23.5, this rule shall be 
promulgated for purposes of judicial 
review at 1 p.m. eastern daylight time 
on August 10,1993.
FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director,
Environmental Assistance Division (TS- 
799), Office of Pollution Prevention and 
Toxics, Rm. E-543B, 40 1 M St., SW„ 
Washington, DC 20460, (202) 554-1404, 
TDD (202) 554-0551.
SUPPLEMENTARY INFORMATION:
Electronic Availability: This document 
is available as an electronic file on The 
Federal Bulletin Board  at 9 a.m. on the 
date of publication in the Federal 
Register. By modem dial 202-512-1387 
or call 202-512-1530 for disks or paper 
copies. This file is available in 
Postscript, WordPerfect 5.1 and ASCII.

EPA is issuing a final test rule under 
section 4(a) of TSCA to obtain 
neurotoxicity data for ten volatile 
substances that have substantial 
production, for which there is or may be 
substantial human exposure, and for

which data on neurotoxicity are 
insufficient.
I. Introduction
A. Test Rule D evelopm ent Under TSCA

This final rule is part of the overall 
implementation of section 4 of TSCA,
15 U.S.C. 2603, which contains 
authority for EPA to require the 
development of data relevant to 
assessing the risk to health and the 
environment posed by exposure to 
particular chemical substances or 
mixtures (hereafter “substances”).

Under section 4(a) of TSCA, EPA 
must require testing of a chemical 
substance to develop health or v 
environmental data if the Administrator 
makes certain findings as described in 
TSCA under section 4(a)(1)(A) or (B). 
Detailed discussions of the statutory 
section 4 findings are provided in EPA's 
first and second proposed test rules, 
which were published in the Federal 
Register of July 18,1980 (45 FR 48510) 
and June 5,1981 (46 FR 30300). 
Additional discussion of the TSCA 
section 4(a)(1)(B) finding can be found 
in the Federal Register notice which 
articulates the criteria EPA uses for 
making that finding (58 FR 28736, May 
14,1993).
B. Background

On March 4,1991 (56 FR 9105), EPA 
proposed a multi-substance test rule to 
test 10 substances for a single 
toxicological endpoint, neurotoxicity. 
EPA believes that available data on the 
neurotoxic effects of many chemicals in 
commerce, to which millions of 
Americans are exposed, are insufficient 
to evaluate human health risk and is 
initiating this program to test some of 
them. This approach is supported by a 
recent study by the Office of Technology 
Assessment (OTA) on the health threat 
from neurotoxic chemicals (Ref. 46).
The OTA study stated that little is 
known about the potentially adverse 
effects of thousands of chemicals on the 
nervous system because of inadequate 
research and testing. Although EPA has 
previously required neurotoxicity 
testing as part of comprehensive test 
programs of individual substances, EPA 
intends this rule to be the first in a 
series of actions to obtain data solely on 
neurotoxicity.

Organic solvents were targeted for the 
first neurotoxicity endpoint rule 
because, as a group, they are associated 
with neurological effects. There is wide 
concern about a range of potentially 
adverse neurological consequences of 
short-term and long-term exposure to 
organic solvents. The human syndrome 
may include fatigue, difficulty in

concentration, personality and mood 
changes, performance deficits, 
neurological signs, and neurological 
damage.

Organic solvents were also targeted 
for the first neurotoxicity endpoint rule 
because they include many high 
exposure substances (Ref. 47). By 
selecting those organic solvents with 
high exposure, the limited resources 
available for testing will be focused on 
a few substances with widespread use 
and human exposure, instead of 
requiring EPA to consider the whole 
universe of organic solvents for testing. 
Each solvent in this rule was selected 
for testing consideration because it has 
a high production volume, high vapor 
pressure, widespread use in the 
workplace, and, with the exception of 2- 
ethoxyethanol, widespread use by 
consumers. EPA believes these 
characteristics assure that many people 
are likely to have acute and/or chronic 
exposure to these substances. A more 
detailed description of how exposure 
criteria were used to select the 10 
candidate solvents for testing can be 
found in the preamble to the proposed 
test rule (56 FR 9105—9108, March 4, 
1991). The IQ,solvents for which testing 
was proposed are acetone, n-amyl 
acetate, 1-butanol, n-butyl acetate, 
diethyl ether, 2-ethoxyethanol, ethyl 
acetate, isobutyl alcohol, methyl 
isobutyl ketone, and tetrahydrofuran.

EPA proposed that four neurotoxicity 
tests be conducted with each solvent. 
These tests are the functional 
observational battery, motor activity, 
neuropathology, and schedule- 
controlled operant behavior. These tests 
will examine neurobehavioral function 
in animals exposed by inhalation and 
will not only screen for certain 
neurotoxic effects of each solvent, but 
will also indicate the relative safety of 
the tested solvents for this endpoint. 
EPA does not consider this test program 
to be the most comprehensive program 
possible, but rather to be a start in 
addressing a complex and long- 
neglected issue. The testing in this rule, 
therefore, should not be viewed as a 
rigid universal template for all future 
test rules of solvents. Other test 
programs have been suggested in the 
past to examine solvent effects. A 1985 
workshop co-sponsored by 
representatives from industry, 
academia, and government (Ref. 55) 
recommended batteries of 
neurobehavioral, electrophysiological, 
and neuropathological tests in rodents 
and primates exposed to solvents for up 
to several years.

EPA’s efforts to obtain data to address 
its concern for the neurotoxicity of 
specific solvents dates back over 10
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years to a proposed test rule (45 FR 
48524, July 18,1980) which discussed 
EPA’s concerns for the neurotoxic 
effects of chloromethane in adults after 
chronic exposure and on offspring 
exposed in utero, and concerns related 
to abuse liability. All of these concerns 
are considered to be generally relevant 
to solvents as a class. This rule 
addresses only the first of these three 
concerns, mad in a limited way. It will 
utilize relatively short-term (90-day) 
exposures as a surrogate for chronic 
exposures. It requires testing in adult 
rodents only. Further, it requires only a 
single test of complex neurobehavioral 
function, schedule-controlled operant 
behavior (SCOB). Hie SCOB evaluates 
the effect on performance of a complex 
task, which is dependent on memory

and learning. By way of contrast, a 
much more extensive battery was 
proposed at the solvent workshop (Ref. 
55), which included: sensory and motor 
electrophysiology; delayed matching-to- 
sample (a test of short term memory); 
repeated acquisition (a test of learning); 
cued reaction time, including a 
correlative electrophysiological monitor; 
a vigilance and tracking task; and 
psychomotor tests. Thus, EPA is 
requiring a very modest testing program 
in this area in comparison to the 
scientifically acknowledged diversity of 
the potential neurotoxic effects of 
concern.

In evaluating the testing needs for 
these substances, EPA considered the 
available published and unpublished 
information on the use, production

volume, vapor pressure, occupational 
and consumer exposure, presence in 
and release to the environment, and 
neurotoxicity to animals and humans 
(56 FR 9106-9110, March 4,1991). 
From its evaluation of these data, EPA 
proposed specific neurotoxicity testing 
for these substances under TSCA 
section 4(a)(1)(B). In addition, EPA 
considered available information on 
whether these substances may present 
an unreasonable risk of injury to health 
and as a consequence EPA also 
proposed neurotoxicity testing for six of 
the substances under TSCA section 
4(a)(1)(A).

After reviewing the public comments 
submitted in response to the proposed 
rule, EPA is requiring neurotoxicity 
testing for the following 10 substances:

acetone........ ...........................
n-amyl acetate, technical grade
1- butanol_________ ...............
n-butyl acetate______ ....____
diethyl ether__________ ____
2- ethoxyethar>ol.... ........ „ ........
ethyl acetate ...__________ ....
isobutyl alcohol____ ________
mefoyl Isobutyl ketone...... ...... .
fetrahydrofuran____ ________

Chemical name CAS No. Docket No.

67-64-1 421348/4213SA
628-63-7 42134B/42136A
71-36-3 421348/42137Â

123-86-4 42134B/42138A
60-29-7 421348/4213SA

110-80-5 421348/42140A
141-78-6 421348/42141A
78-83-1 421348/42142A

108-10-1 42134B/42017C
109-99-9 421348/42143A

EPA will continue to evaluate the 
need for this type of testing of 
additional substances and may pursue 
rulemaking on additional substances as 
necessary to require such testing. EPA 
intends to identify future candidates for 
addition to this rule from its chemical 
screening program, TSCA section 8(e) 
data, Premanufacture Notices, Structure- 
Activity Relationship data, nominations 
from other EPA programs, Interagency 
Testing Committee (FTC) 
recommendations, and other relevant 
sources.

Hie regulatory text of this rule is in 
tabular form under 40 CFR 799.5050.
For future multi-substance rules, EPA is 
considering amending § 799.5050. 
Hence, this and subsequent multi
substance endpoint rules would be 
listed in a single table, and all the test 
requirements (health, environmental, 
chemical fate, eta) for a substance will 
be in a single location. EPA believes that 
listing the test requirements for all the 
multi-substance endpoint rules in one 
table would be advantageous for persons 
subject to TSCA section 4 test rules and 
will simplify and aid in their 
monitoring and compliance.

II. Public Comments

EPA received comments on the 
proposed “Multi-substance Rule for the 
Testing of Neurotoxicity“ (56 FR 9105, 
March 4,1991) from the Chemical 
Manufacturers Association (CMA) (Ref. 
3), CMA’s Acetone Panel (Refs. 4 ,5  and 
68), CMA’s Glycol Ethers Panel (Ref. 6), 
CMA *s Ketones Panel (Refs. 7 and 8), 
CMA’s Oxo Process Panel (Refs. 9 
through 12), the American Industrial 
Health Council (AIHC) (Ref. 1), the 
Diethyl Ether Manufacturers Task Croup 
(DEMTG) (Ref. 13), BASF Corporation 
(BASF) (Ref. 2), The Dow Chemical 
Company (Dow) (Ref. 14), DuPont (Ref. 
15), Kodak (Ref. 16), Monsanto (Ref. 17), 
Rohm and Haas (Ref. 18), Union Carbide 
(Ref. 19), the Interagency Testing 
Committee (ITC) (Ref. 21), Dr. J. Glowa 
of the U.S. Department of Health and 
Human Services (Ret 20), Eh*. D. 
McMillan of the University of Arkansas 
(Ref. 22), Dr. R. Neal of Vanderbilt 
University (Ret 25), and Drs. D. Cory- 
Slechta (Ref. 23) and B. Weiss (Ref. 24) 
of the University of Rochester. These 
submissions contained both comments 
regarding the proposed rule and

additional studies for EPA to consider 
before promulgating the final rule.
These comments are addressed in detail 
below.

A. G eneral Testing P olicy Issues
CMA (Ref. 3) submitted comments 

which addressed several general testing 
policy issues, specifically, comments 
regarding the use of endpoint versus 
comprehensive test rules, the selection 
criteria for determining candidates for 
testing consideration, the pre
rulemaking information gathering 
process, and the use of a screening 
battery. EPA believes that these 
comments address general policy issues 
that extend beyond the scope of this 
rulemaking. Although resolution of such 
general policy issues is largely within 
EPA’s discretion, they are addressed 
briefly below.

The ITC (Ref. 21) indicated its support 
for the concept of a multi-substance 
endpoint rule in general and 
particularly when such a rule targets 
“substantially produced chemicals” as 
with the proposed neurotoxicity test 
t u I o .  CMA (Ref, 3) commented that the 
multi-substance endpoint test rule
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proposal was an important new 
initiative in the TSCA testing program 
noting that, in the past, EPA 
traditionally required in-depth testing of 
multiple endpoints on a single 
substance that was time and resource 
intensive for both EPA and industry. 
CMA and Monsanto (Ref. 17) further 
stated that the value of focused 
endpoint rules will be lost if, at a later 
date, EPA requires comprehensive 
testing on a substance that was subject 
to an endpoint rule.

EPA does not believe that multi
substance endpoint rules should be the 
exclusive means for testing chemical 
substances, nor that endpoint rules 
should always focus solely on the 
"endpoint of greatest concern.” Multi
substance endpoint rules are only one 
means by which EPA can require testing 
to develop data on chemical substances 
for which there are insufficient data or 
experience upon which the effects of 
manufacture, distribution in commerce, 
processing, use, or disposal of such 
substance on health or the environment 
can reasonably be determined or 
predicted. EPA’s testing efforts are 
intended to develop information on any 
endpoints of concern. Without any, or 
with only limited knowledge about a 
specific endpoint, it cannot be 
determined whether this endpoint is the 
"endpoint of greatest concern." 
Therefore, as scientific advances and 
developments may indicate a cause for 
concern in the future, EPA cannot, 
consistent with its statutory mandate, 
state that testing of a substance will be 
limited to a particular endpoint.

Furthermore, EPA does not believe 
that future comprehensive tests of a 
substance would lessen the value of the 
endpoint rule concept. "Endpoint" and 
"comprehensive" test rules are two 
valuable, but different, approaches to 
developing data on chemical substances 
that will not necessarily lead to 
duplicative testing requirements. If data 
generated under an endpoint rule 
adequately addresses the concerns 
underlying the testing requirements, 
there would be no justification for 
further testing on the same endpoint — 
even if additional "comprehensive" 
testing of the same chemical substance 
were later required. Under TSCA, 
additional testing can be required only 
where an appropriate rationale for such 
testing (including a "data insufficiency" 
finding) can be provided. In addition, 
data from endpoint.testing may allow 
EPA to focus and tailor subsequent 
testing so as to obtain more useful data 
or, as indicated above, to decide that no 
additional data are necessary. For these 
reasons, EPA continues to believe that 
both types of rulemaking activities have

their place in the TSCA section 4 
process.

CMA (Ref. 3) commented that 
supportable criteria are needed in 
selecting substances for an endpoint 
rule to assure that the endpoint is a 
priority concern for the substance and 
not merely a data gap. CMA was also 
concerned that, as future substances are 
added to the endpoint rule, EPA provide 
a clear justification for and an 
opportunity to comment on the 
selection of substances for testing 
consideration.

EPA agrees that supportable criteria 
are needed for selection of substances as 
candidates for testing consideration, and 
that once EPA has determined it will 
require testing of certain substances — 
including any additions to this rule — 
the public must have the opportunity to 
comment on EPA’s proposed findings in 
support of its testing decision. However, 
in the context of this rulemaking, CMA’s 
concerns regarding the chemical 
selection process are addressed below.

In this rule, EPA has identified a class 
of substances (organic solvents) that 
demonstrate a high potential to be 
neurotoxic agents, as well as a high 
potential for exposure. EPA noted in the 
proposed rule that there are scientific 
data indicating that neurotoxicity is a 
concern for organic solvents as a class, 
including substances which have 
already been tested under TSCA section 
4. While some of these scientific data 
may not specifically relate to the 
substances in this rule, taken as a 
whole, the data form the basis for 
evaluating the neurotoxicity of these 
solvents. This issue is outlined in the 
OTA report (Ref. 46). In addition, EPA 
believes that high production volume, 
substantial human exposure, substantial 
environmental release, and high 
volatility as outlined in the proposed 
rule are supportable criteria for selecting 
the group of solvents in this final rule. 
Therefore, EPA believes that there is 
adequate support for the selection of 
these substances for consideration for 
neurotoxicity endpoint testing.

CMA (Ref. 3) expressed concern that 
EPA relied too heavily on gross 
indicators of exposure in its chemical 
selection process for the proposed rule. 
These indicators included size of 
worker population, presence in 
consumer products, and total amount 
released into the environment. CMA 
believes that more relevant indicators 
include frequency and duration of 
workplace exposure, the use of 
protective equipment and process 
controls, concentrations at which 
exposure occurs, the levels at which the 
subject chemicals are present in 
consumer products, the likelihood of

release during use of these products,
> and the frequency with which they are 
used. According to CMA, these 
exposure factors are important in the 
chemical selection process because 
studies indicate that neurotoxic effects 
are a function of dose levels and 
duration of exposure.

EPA believes that section 4 of TSCA 
does not require EPA to use CMA’s 
approach in selecting, from the entire 
universe of substances currently in 
production, those substances which it 
wishes to consider for testing under 
section 4 of TSCA. In short, this level of 
exposure information is more 
appropriate in a determination to 
regulate the substances rather than a 
decision to require testing. In addition, 
the types of data suggested by CMA to 
evaluate exposure are not always 
available to EPA, nor is it always 
feasible for EPA to acquire them 
independently. A complete assessment 
of all exposure scenarios as suggested by 
CMA would be very resource intensive, 
and such costs are unjustified at this 
stage in the process. This type of 
exposure assessment is resource 
intensive since specific industries, 
processes, and work functions must be 
identified and analyzed for exposure 
potential; then monitoring studies must 
be designed, performed, and analyzed 
for each exposure scenario. Monitoring 
studies, additionally, must be 
conducted over a period of time that 
will allow some assessment of the 
variability in exposure concentrations 
and worker activities (e.g., maintenance 
activities, repair work), farther adding 
to the cost of the assessment. Similarly, 
consumer exposure estimates require 
that many consumer products 
containing the substance in question be 
identified and the use patterns and 
frequency be identified, and expected 
exposure concentrations and routes 
estimated.

Although EPA agrees that more 
detailed exposure information is 
desirable and that neurotoxicity as well 
as most other toxic responses are dose/ 
duration dependent, EPA believes that 
the strategy it used in selecting these 
substances for testing consideration is 
valid. Whenever there is a large number 
of workers involved in the manufacture 
and use of substances, it can readily be 
assumed that some exposure is likely 
and that smaller groups of the large 
population will have exposures higher 
than the average as a result of specific 
job functions, accidents, or poor work 
practices.

CMA also commented that EPA relied 
exclusively on exposure indicators, and 
did not take into account existing data 
on neurotoxicity in its chemical
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selection process. EPA disagrees. EPA’s 
chemical selection process for this 
endpoint rule had two stages. The first 
stage assessed potential exposure and 
release, while the second stage 
evaluated available neurotoxicity data. 
Clearly, EPA took into account existing 
health effects studies, since the original 
exposure and release assessment 
identified 14 substances for 
consideration in the proposed rule. 
Following evaluation of neurotoxicity 
data for the 14 substances, EPA 
determined that four of these substances 
were adequately tested for the types of 
tests required by this rule and these 
were removed from consideration.

CMA noted that existing 28- and 9 0 - 
day tests may provide indicators of 
neurotoxicity or the absence of 
neurotoxic potential even if these 
studies do not follow current TSCA 
neurotoxicity guidelines. EPA agrees 
with CMA that data from subchronic 
studies can provide suggestive evidence 
that a substance is a neurotoxicant; 
however, the absence of an indication of 
neurotoxicity in a study not designed 
specifically to examine neurotoxicity 
provides at best only minimal 
indication of the neurotoxic potential of 
a compound. EPA does not believe that 
this level of information is sufficient to 
obviate the need to consider these 
substances for testing under TSCA 
section 4.

CMA noted that in the proposed rule 
EPA indicated that it was not going to 
rely on structure-activity relationships 
(SAR) in selecting candidates since 
existing information in this area is 
sparse for solvents. CMA concurred 
with a cautious use of SAR, but 
indicated that judicious use of SAR with 
exposure data and existing studies 
provide useful tools for prioritizing 
substances for neurotoxicity testing. 
Because of unique aspects of the 
nervous system, EPA believes that test 
design is critical in evaluating 
substances for neurotoxic potential. EPA 
fully understands the use of SAR as one 
of the tools available for prioritizing 
substances for testing. EPA chose not to 
use SAR data for selecting substances 
for testing consideration for this rule 
because the information on organic 
solvents was insufficient for a valid SAR 
analysis.

CMA (Ref. 3) expressed concern with 
how the endpoint rule will relate to 
other testing schemes such as the 
Organization for Economic Cooperation 
and Development (OECD) Screening 
Information Data Set (SIDS) battery, and 
to previous evaluations of testing needs 
under TSCA. CMA believes that when 
exposure and production are the main 
reasons for requiring testing of a

substance or class of substances, the 
first step in testing should be the 
conduct of a SIDS battery which would 
allow determination of the most 
appropriate test in a more focused 
endpoint rule.

ErA believes that there are a number 
of approaches to selecting and testing 
substances. However, discussion of 
these options is more appropriately 
addressed in the context of EPA’s 
ongoing review of the role screening 
level testing and endpoint testing 
should play in the section 4 test 
program as part of its development of an 
overall testing strategy. One possible 
approach is use of the SIDS battery or 
other screening studies as a first 
examination of a substance followed by 
use of the data generated to select 
additional testing. The first SIDS data 
which became available in late 1992 
will be important in this evaluation. It 
should be noted, however, that the SIDS 
battery does not explicitly address 
neurotoxicity and thus may not be 
useful to determine the need for such 
studies. ,

CMA (Ref. 3) and Monsanto (Ref. 17) 
noted that some of the substances in the 
proposed rule have had previous TSCA 
testing activity; in particular, the 
evaluation of methyl isobutyl ketone 
(MIBK) was reported to Congress as 
complete under section 4. CMA and 
Monsanto requested that EPA provide a 
rationale for reopening rulemaking on 
MIBK in the absence of additional 
scientific data. EPA notes that MIBK 
testing was complete only in regards to 
the previously agreed upon testing 
program. EPA, however, had not 
evaluated the need for neurotoxicity 
testing at the time industry proposed its 
testing program in 1982. This evaluation 
was not done because EPA did not have 
guidelines for neurotoxicity testing 
should it have determined that 
neurotoxicity testing was necessary. 
More importantly, as noted under Unit 
U.J of this preamble, EPA believes that 
evaluation of testing needs for a 
chemical is a progressive process which 
can be influenced by emerging scientific 
and social concerns, therefore, it is 
unlikely that EPA could say that 
complete data are available on any 
substance.

CMA (Ref. 3) noted that because the 
endpoint rule was not initiated by 
designation from the ITC, EPA did not 
have the advantage of the exposure and 
health effects studies that would have 
been submitted under TSCA sections 
8(a) and 8(d). CMA suggested that EPA 
should publish lists of substances to be 
included in endpoint rules prior to 
committing resources to rulemaking in 
order to obtain any unpublished data.

Similarly, Rohm and Haas (Ref. 18) 
stated that a section 8(d) rule is the most 
effective means of obtaining 
unpublished data, particularly from 
sources that may not be aware of the 
need for data because they are not 
manufacturers or importers of the 
substance. Furthermore, Rohm and Haas 
believes a modified section 8(d) rule, 
which requires only submission of data 
related to the endpoint and does not 
have a 10-year reporting requirement, 
would be effective in providing EPA 
with the data necessary to assure that 
duplicative testing is not required.

EPA agrees with the manufacturers 
that review of all reasonably available 
information, including unpublished 
studies, is necessary prior to 
promulgating a final rule. Although 
publishing a section 8(d) rule would 
result in submission of unpublished 
studies, publication of a proposed test 
rule requesting comments also results in 
the submission of unpublished studies 
and other relevant information. As 
indicated during the public meeting and 
by the submission of studies during the 
public comment period, publication of 
the proposed multi-substance 
neurotoxicity testing rule was effective 
in obtaining unpublished studies. EPA 
has the opportunity to review these 
studies and make any appropriate 
changes in the final rule. EPA also 
believes that the individuals who have 
data which would be submitted under 
section 8(d) are likely to be the same as 
those impacted by the rule, and thus 
they would submit any data that would 
meet the data needs of the rule during 
the comment period. In addition, since 
a section 8(d) rule was not promulgated, 
the need to submit data disappears after 
the final rule is promulgated, which 
addresses the concerns expressed by 
Rohm and Haas regarding the 10-year 
reporting requirement (Ref. 18).
B. Section 4(a)(1)(B) Finding

In addition to comments on general 
testing policy issues, EPA received 
comments regarding its proposed 
findings in support of the neurotoxicity 
testing required by this rule. These 
comments are addressed below.

CMA (Ref. 3) commented that EPA 
should reexamine its proposed section 
4(a)(1)(B) finding ("B” finding) for the 
10 substances for which findings were 
made in the proposed rule. It believes 
that EPA should first finalize its policy 
for exposure-based findings (“B” 
findings) proposed in response to the 
Fifth Circuit Court of Appeals remand 
in die cumene case before taking final 
action in this rulemaking; second, avoid 
the use of gross indicators of human 
exposure to solvents, namely the
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National Occupational Exposure Survey 
(NOES), to estimate worker exposure, 
and consumer usage and product 
surveys to estimate consumer exposure, 
in support of its findings for requiring 
testing of these solvents; and finally, 
avoid the use of chemical release data 
as contained in the Toxics Release 
Inventory (TRI) because, CMA contends, 
it is not sufficient to justify entry of a 
compound into the environment. CMA's 
Panels (Refs. 4 ,6 , 7 and 9), Dow (Ref.
14), Du Pont (Ref. 15), DEMTG (Ref. 13), 
BASF (Ref. 2), Kodak (Ref. 16), and 
Monsanto (Ref. 17) also commented that 
a “B” finding for either individual 
organic solvents or the group as a whole 
is not justified. Public comments which 
are specific to the individual members 
of this group will be addressed below on 
a substance by substance basis, while 
comments and responses appropriate to 
all members of this group follow.

1. Policy fo r  exposure-based findings. 
CMA (Ref. 3), CMA's Oxo Process Panel 
(Ref. 9), and Monsanto (Ref. 17) 
commented that EPA should first 
finalize its policy for exposure-based 
findings (“B” findings) before taking 
final action in this rulemaking. (The “B” 
policy was proposed in the Federal 
Register of July 15,1991 (56 FR 32294)). 
They maintain that formalization of this 
policy is required by the Fifth Circuit 
Court of Appeals in the cumene case 
and will aid in future rules enacted 
under TSCA.

The final “B” policy was issued on 
May 14,1993 (58 FR 28736). However, 
EPA does not agree that issuance of this 
policy was mandated before final action 
could be taken in this rule. The Fifth 
Circuit Court of Appeals in CMA vs.
EPA (Ref. 26 at p. 359) made it clear that 
EPA need not adopt a definition 
applicable to all cases, but may choose 
to proceed on a case-by-case basis, if it 
rationally explains its exercise of 
discretion. EPA has fully articulated its 
decision-making rationale in this rule 
and in the proposed multi-substance 
rule for the testing of 10 organic 
solvents for neurotoxicity (56 FR 9105, 
March 4,1991). EPA believes that this 
rule and the proposed rule clearly 
articulate the criteria it used in making 
a finding under TSCA section 
4(a)(l)(B)(i). Because EPA considers this 
rule to be legally sufficient, EPA did not 
reopen the comment period for this rule 
when the “B” policy was proposed on 
July 15,1991 (56 FR 32294). Despite the 
independence of this rule from the “B” 
policy, the 4(a)(1)(B) findings in this 
rule meet the criteria of the “B” policy.

2. Purposes o f  TSCA section  
4(a)(l )(B). In addressing EPA’s findings 
under section 4(a)(1)(B), CMA and other 
commenters state that EPA has

inadequately considered all of the 
factors relevant to testing decisions 
under section 4(a)(1)(B). CMA (Ref. 3, 
pp. 18-19) contends that:

EPA’s basic inquiry should be whether, 
tqIcing into account ¿»own toxicity data for 
other chemicals, exposure is sufficiently 
great to present a significant and widespread 
risk if testing is positive for the endpoint in 
question.
Furthermore, if EPA cannot make such 
a determination:

* * * testing would not be required to 
determine whether the substance presents an 
"unreasonable risk of injury” under TSCA 
section 6 because there would be no need to 
control its manufacture or use even if test 
results are positive.

EPA believes that CMA's comments 
reflect an inaccurate understanding of 
the role of chemical testing conducted 
under the authority of section 4 within 
TSCA's statutory framework and 
purposes. TSCA was enacted to ensure 
that, given the exposure of humans and 
the environment to a large number of 
chemical substances and mixtures with 
potentially harmful effects, there would 
be effective regulation of commerce in 
such substances (TSCA section 2(a), 15 
U.S.C. 2601(a)). Since the potential 
effects of many chemical substances in 
commerce are not known, the policy 
provisions of TSCA reflect Congress’ 
intent that:

* * * adequate data should be developed 
with respect to the effect of chemical 
substances and mixtures on health and the 
environment and that the development of 
such data should be the responsibility of 
those who manufacture and those who 
process such (substances). (TSCA section 
2(b)(1), 15 U.S.C. 2601(b)(1))
Section 4 of TSCA provides EPA the 
authority to require such testing. In 
contrast, section 6 of TSCA provides 
EPA the authority to regulate these 
chemical substances once their effects 
are more adequately characterized, i.e., 
once the Administrator makes a finding 
that a chemical substance “presents or 
will present an unreasonable risk of 
injury to health or the environment.’’ 15 
U.S.C. 2605.

In effect, CMA argues that EPA must 
make a finding that a chemical 
substance would pose an unreasonable 
risk of injury at some hypothetical level 
of toxicity in order to require testing 
under section 4(a)(1)(B) of TSCA. To do 
this, CMA envisions EPA doing a formal 
exposure assessment. This approach 
was explicitly rejected by the court in 
CMA v. EPA (Ref. 26 at 354-355), which 
stated:

If the EPA properly concludes (under 
sections 4(a)(lHB)(ii) and (iii)I that the 
existing data and experience do not suffice at
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a basis for it to reasonably predict that there 
will be no health or environmental injury 
from the manufacturing (or processing, etc.) 
of the chemical, then affirmative evidence 
and findings of risk of injury to health or the 
environment at hypothetical toxicity levels 
under section 4(a)(l)(B)(i) are not necessary 
to provide a nexus between requiring testing 
under section 4(a)(1)(B) and congressional 
concern for health and the environment.
Furthermore, CMA’s approach would 
essentially have EPA making the same 
finding for a section 4 rule as for a 
section 6 rule — a requirement that the 
courts have repeatedly rejected. “(Tlhe 
level of certainty of risk warranting a 
section 4 test rule is lower than that 
warranting a section 6 regulatory rule” 
under TSCA. CMA v. U.S. EPA (Ref. 58 
at 979). See also Ausimont U.S.A. Inc. 
v. EPA (Ref. 66 at 95-98), (EPA’s burden 
is to demonstrate not fact, but doubt and 
uncertainty, in order to require testing 
under section 4); and CMA v. U.S. EPA 
(Ref. 58 at 984-988) (EPA need not 
gather information to make a reasonable 
prediction or determination of risk 
before issuing a test rule).

EPA now turns to addressing 
comments regarding the individual 
components of its findings under 
section 4(a)(1)(B) of TSCA in support of 
the testing requirements.

3. Substantial production. EPA 
indicated in the proposed rule that all 
10 of the substances in the proposal are 
produced in quantities exceeding 12 
million pounds annually (56 FR 9107, 
March 4,1991). Production data 
reported for substances listed in the 
TSCA inventory (presently over 70,000 
entries) indicate that only 4.8 percent of 
the listed substances have production 
volumes over 10 million pounds.
Clearly, if the 10 members of this group 
of solvents are produced in quantities 
greater than 95 percent of the other 
compounds listed in the TSCA 
inventory, EPA believes it is reasonably 
and unambiguously justified in making 
a section 4(a)(l)(B)(i) finding based on 
substantial production. It should be 
noted that the “B” policy specifies that 
1 million pounds be established as the 
substantial production threshold. The 
production volumes of all 10 substances 
in this rule are consistent with, and 
indeed, well above the threshold.

4. Substantial hum an exposure. CMA 
and its Panels (Refs. 3 ,4 ,6 , 7, and 9), 
DEMTG (Ref.13), Dupont (Ref. 15), and 
Monsanto (Ref. 17) questioned the use 
of gross indicators of worker exposure to 
solvents, namely the size of the affected 
workplace population and the presence 
of these solvents in consumer products, 
as EPA’s basis for making its TSCA 
section 4(a)(l)(B)(i) findings in support 

: of the testing requirements. The
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commenters maintained that the 
findings should place a greater 
emphasis on intensity, duration, and 
frequency of exposure in determining 
neurotoxic potential. CMA and the 
manufacturers maintained that a large 
number of exposed workers in itself 
does not constitute substantial exposure 
to support a section 4(a)(1)(B) finding.

EPA believes that the exposure 
parameters of intensity, duration and 
frequency are more relevant to a finding 
of “significant” exposure, than to a 
finding of “substantial” exposure. 
Although EPA did not make a finding of 
“significant” exposure, it, nevertheless, 
considered chemical/physical 
properties which would contribute to 
significant exposure. EPA articulated in 
the proposed rule that available data on 
the vapor pressure of these substances 
was of major concern to EPA in making 
its findings because inhalation is a 
major route of exposure for volatile 
organic solvents (56 FR 9111, March 4, 
1991). The rule also stated that volatile 
organic solvents are typically small (low 
molecular weight) molecules which may 
permit a second major route of 
exposure, skin penetration. Therefore, 
EPA believes that it has explained, 
albeit generally, that the physical and 
chemical properties and uses of these 
solvents contribute to human exposure.

EPA also believes that it clearly 
articulated in the proposed rule its 
rationale for interpreting the term 
“substantial human exposure” to refer 
to “widespread human exposure” or 
“exposure to a large number of people” 
within the meaning of TSCA section 
4(a)(l)(B)(i)(II). (56 FR 9110-9111,
March 4,1991). In the proposed rule, 
EPA found, using low-range estimates, 
that 172,000 workers and 3.7 million 
consumers are potentially exposed to 
each of the organic solvents subject to 
this test rule. High-range estimates 
indicate that as many as 1.5 million 
workers and 112 million consumers 
may be exposed to these substances (56 
FR 9107, March 4,1991). For these 
reasons, EPA believes that it has met its 
burden under TSCA section 
4(a)(l){B)(i)(II) to demonstrate that there 
is or may be substantial human 
exposure to each of the organic solvents 
subject to this rule.

CMA contends that both the National 
Occupational Exposure Survey (NOES) 
end EPA’s own consumer product 
survey, on which a finding of 
substantial human exposure was based, 
ere flawed. This position was shared by 
CMA’s Panels (Refs. 4 ,6 , 7 and 9), Dow 
(Ref. 14), DuPont (Ref. 15), DEMTG (Ref. 
13), AIHC (Ref. 1), BASF (Ref. 2), Kodak 
(Ref. 16), and Monsanto (Ref. 17).
CMA’s Acetone Panel (Ref. 4)

commented that EPA’s consumer usage 
and product surveys greatly 
overestimate both the number of 
products which contain acetone and 
human exposure to it. This position was 
also held by CMA’s Ketones Panel (Ref. 
7) for methyl isobutyl ketone, and by 
CMA (Ref. 3) for all 10 substances 
discussed in the proposed rule.

EPA does not agree that its reliance on 
the NOES and consumer usage and 
product surveys for its analysis of 
human exposure to the organic solvents 
was unreasonable. The NOES, 
conducted in 1981 to 1983, was based 
on field surveys of 4,490 facilities that 
served as a statistical sample of virtually 
all workplace environments, except 
mining and agriculture, in the United 
States where 8 or more persons are 
employed. Based on these samples, the 
numbers of persons nationwide who are 
potentially exposed to different w 
substances were estimated. Substances 
in trade name products were also 
included. No information was obtained 
on actual or potential concentrations of 
substances at potential worker exposure 
sites (Ref. 61). Therefore, the NOES data 
is not intended to be an exact 
determination of worker exposure to a 
chemical compound in a quantitative 
sense; rather, it is intended v a n  
estimate of potential human exposure to 
the test substances in the workplace. 
This information is a valid basis for, and 
is relevant to a determination that 
testing of these substances under TSCA 
section 4 is warranted. While EPA has 
acknowledged that there may be 
sampling errors in the NOES survey,
EPA disagrees with the implication that 
the survey is of little value in 
determining occupational exposure 
relative to other substances used in 
commerce for purposes of TSCA section 
4(a)(l)(B)(i). According to the NOES 
survey, at least 172,000 and as many as 
1,510,107 workers are exposed to each 
of the organic solvents (56 FR 9107, 
March 4,1991) subject to this rule. 
Although the exact numerical value of 
NOES estimates may be questioned,
EPA believes that the range of potential 
exposures is a sufficient basis for 
concern under TSCA section 
4(a)(l)(B)(i). In addition, the potential 
for occupational exposure to these 
solvents is consistent with EPA’s “B ” 
policy which specifies that the 
threshold criterion for substantial 
worker exposure be 1,000 workers (58 
FR 28736, May 14,1993). In fact, this 
substantial worker exposure threshold is 
clearly exceeded by all of the solvents 
subject to this test rule. Therefore, EPA 
concludes that there is, or may be,

substantial worker exposure to these 
compounds.

In the proposed rule, EPA indicated 
that each of the solvents was present in 
from 1 to 51 consumer products, and 
that their formulations had widespread 
use in industry (56 FR 9107, March 4, 
1991). EPA also notes that human 
exposure estimates from its consumer 
product survey, which incorporated a 
degree of uncertainty as to the range of 
values reported in the estimates, 
indicated that 3.7 to 112 million 
consumers were potentially exposed to 
each of the individual solvents (Id.). 
These estimates also clearly exceed 
EPA’s threshold of 10,000 consumers as 
its criterion for a substantial human 
exposure finding (58 FR 28736, May 14, 
1993). From data contained in their own 
submissions, manufacturers (Refs. 9c,
9h and 10b) and CMA (Refs. 7f, 7i and 
7j) have indicated that the solvents 
contained in the proposed rule are 
widely present in commercial products. 
Also, based on the solvents’ presence in 
numerous chemical formulations, CMA 
(Ref. 3) commented that compliance 
with the export notification requirement 
under section 12(b) of TSCA would be 
burdensome for thousands of 
formulators. This comment by CMA 
indicates that the solvents are present in 
products produced by thousands of 
formulators and that EPA’s estimates of 
consumer exposure have a sound basis.

EPA concludes that both worker and 
consumer exposure, as described by 
NOES data and the consumer product 
usage survey respectively, are consistent 
with a section 4(a)(l)(B)(i)(H) finding by 
indicating that there is, or may be, 
substantial human exposure. Both 
worker and consumer exposure 
estimates far exceed the “B ” finding 
threshold criteria. EPA believes that 
potential exposure to as many as 1.5 
million workers and 112 million 
consumers (56 FR 9107, March 4,1991), 
which, as indicated by the 
manufacturers own comments, may be 
underestimated, fulfills the spirit and 
intent of TSCA section 4(a)(1)(B).

5. Substantial environm ental release. 
The CMA Panels (Refs. 4 ,6 , 7 and 9) 
commented that Toxics Release 
Inventory (TRI) release data are not 
sufficient to establish if a compound 
“enters the environment” within the 
meaning of TSCA section 4. While they 
agreed with the quantities of solvents 
cited as released to the atmosphere, they 
argued that atmospheric release of a 
substance does not in itself constitute 
“entry” into the environment as 
required by section 4(a)(1)(B). They 
supported this argument with 
atmospheric modeling results which 
indicated that fenceline concentrations
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of the solvents are below occupational 
exposure guidelines (Refs. 4 and 7).
CMA also commented that EPA should 
look at other factors, such as 
environmental fate and persistence, 
rather than release and monitoring data 
alone (Ref. 9).

The TRI was mandated by the 
Emergency Planning and Community 
Right-to-Know Act (EPCRA) enacted by 
Congress in October 1986 and requires 
certain manufacturers, processors, and 
users to report to EPA ¿ id  the States the 
amounts of approximately 300 
chemicals and categories of chemical 
compounds that they release directly to 
air, water, or land, or that they transfer 
to off-site facilities. These data must be 
compiled into an annual inventory 
available to the public in a 
computerized database. While not all 
industrial producers, importers, 
processors, and users are required to 
report (e.g., minimum volume 
production/use requirements!, the 
inventory is a valuable resource in 
assessing releases (Ref. 65).

In the proposed rule, EPA made 
substantial release findings for four of 
the solvents, acetone, 1-butanol, 2- 
ethoxyethanol, and methyl isobutyl 
ketone, each of which were found to 
have been released into the environment 
fn quantities exceeding 1 million 
pounds per year (56 FR 9108 and 9111, 
March 4.1991). The proposed rule also 
indicated that 9 of the solvents have 
been detected in air, drinking water, 
disposal sites, effluent, ground water, 
ana surface water samples, and points 
out that 3 of the 4 solvents for which a 
substantial release finding was made 
were in the top 25 TRI chemicals 
emitted into the air in 1987 (56 FR 9108, 
March 4,1991). , v

EPA does not agree with the CMA 
Panels that use of TRI environmental 
release information to support a finding 
under TSCA section 4 is not 
appropriate, or that large releases of a 
compound do not necessarily constitute 
entry into the environment under 
section 4(a)(lKB)(i)(I). Under TSCA 
section 4(aKl)(B)(i), a finding can be 
made if, given substantial production, a 
substance enters, or may reasonably be 
anticipated to enter, the environment in 
substantial quantities (Ref. 27). EPA 
believes that it is reasonable to interpret 
the phrase “enters the environment in 
substantial quantities” to refer to large 
quantities of releases of a chemical into 
the environment. CMA’s arguments 
notwithstanding, EPA believes that the 
statutory language and legislative 
history, which are silent as to 
consideration of quantities released 
versus the concentrations which result 
from these releases in making the

determination that a chemical “enters 
the environment”, do not compel EPA 
to adopt a different (i.&, CMA’s) 
interpretation of TSCA section
4(aXlMBHi)(Ih

In these circumstances, Congress is 
deemed to have implicitly delegated to the 
EPA the power to define or interpret 
“substantial," and we will sustain the 
agency’s interpretation as long as it is 
rational and consistent with the statutory 
scheme and the legislative history,

CMA v. EPA (Ref. 26 at 354). The Court 
also stated that EPA “has considerable 
latitude in defining and interpreting 
’substantial* as it is used m clauses (I) 
and 01) of section 4(a)(lXB)(ir and that 
EPA is “not obliged to adopt or take into 
account a specific criterion (such as, for 
example only, persistence after entry)” 
when interpreting and making a finding 
under section 4 (Ref. 26 at 359 and 360). 
As explained in the proposed rule (56 
FR 9110-9111, March 4,1991), EPA 
believes that substances that are 
released into the environment in 
millions of pounds annually must be 
considered to “enter the environment in 
substantial quantities” within the 
meaning of TSCA section 4{a}(l)(B)(i)ti)* 
Furthermore, this is consistent with the 
recently published ”B” policy which 
specifies an environmental release 
threshold ol 1 million pounds aggregate 
annual release (58 FR 28736, May 14, 
1993). In fact, the release data and 
exposure estimates found in this rule far 
exceed the thresholds for making ”B” 
findings that EPA articulated in the
proposed rule and specified in the “B ” 
policy. By reasonable interpretation of 
TSCA section 4(a)(l)(B)(i), EPA believes 
these substances meet the definition of 
potential substantial release and/or 
exposure.

One CMA Panel (Ref. 9) commented 
that EPA should consider 
environmental fate and persistence 
when determining the extent to which 
a substance enters the environment, 
while other CMA Panels challenged 
“entry into the environment” by 
providing fenceline concentrations of 
solvents predicted by air dispersion 
modeling studies at several industrial 
sites (Refs. 4 and 7). While EPA agrees 
that many of the factors CMA has urged 
the Agency to consider when making its 
section 4(aXl)CBKil(Il finding are useful 
in exposure assessment, EPA does not 
believe that it is required to consider 
them in each and every case. However, 
it should be noted that where sufficient 
fate and toxicity data are available, EPA 
analyzes the data to determine whether 
the data are adequate to reasonably 
determine or predict the effects of the 
substance ana whether farther testing is

necessary. Consequently, EPA always 
welcomes exposure information of the 
type CMA urges it to consider.

EPA did consider air dispersion 
modeling studies submitted by CMA 
which confirmed that millions of 
pounds of solvents were released 
annually. CMA contended, however, 
that these studies demonstrate that the 
solvents do not “enter the environment 
in substantial quantities” because 
predicted short-term and annual average 
concentrations erf the solvents would be 
at less than the allowable occupational 
exposure limits. While EPA believes 
there is merit in utilizing data on 
environmental persistence and 
atmospheric modeling to estimate 
human exposure, EPA disagrees with 
the contention that, under section 
4(a)(1)(B), a solvent will not “enter the 
environment” when there are over a 
million pounds of aggregate annual 
releases of the substance based solely on 
modeling studies which point only to a 
low average fenceline concentration. 
These fenceline concentrations are 
typically modeled for ground level and 
they give no indication of what levels 
may exist at higher altitudes. Moreover, 
TSCA section 4(a)(1)(B) considers 
quantities released and not the 
concentration which results from these
rolBQSftSt

EPA also notes that consistency with 
the occupational exposure guidelines 
does not guarantee that all issues related 
to exposure to the substance have been 
resolved. These guidelines were 
developed to protect healthy workers 
exposed for 8 hours/day, 5 days/week, 
and are not necessarily protective of the 
general population, which contains both 
the very young and vary old as well as 
individuals with varying health 
problems and sensitivities, exposed 
continually for 24 hours per day. 
Therefore, EPA believes the modeling 
studies submitted by the manufacturers 
do not negate a substantial release 
finding. ,  ,  ,  _

Other studies submitted during the 
comment period documented that some 
of the solvents are used in coatings, 
adhesives, nail polish, and printing info 
(Refs. 7f, 71, 8c and 9a). For products of 
this type which dry or cure overtime, 
EPA believes that volatilization of the 
solvent to the atmosphere is often an 
intended outcome of its use. For 
solvents such as n-butyl acetate, of 
which 157,824,450 pounds are used in 
coatings (56 FR 9106, March 4,19911, 
these types o f releases, although 
unreportable under EPCRA, may make a 
considerable contribution to total 
environmental releases. In the case of n* 
butyl acetate, EPA believes it may have 
underestimated environmental release.
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In conclusion, EPA does not agree 
that a TSCA section 4(a)(l)(B)(i)(I) 
finding is unjustified, or that release 
data does not qualify for a finding of 
entry into the environment. EPA does 
not believe that the arguments provided 
through public comment refute the data 
or rationale provided in this rule or the 
proposed rule in support of its “B” 
finding. In addition, EPA believes that 
it has rationally explained its decision 
in promulgating this rule, and therefore, 
has adhered to the directives of the Fifth 
Circuit Court of Appeals in its cumene 
decision.
C. TSCA Section 4(a)(1)(A) Finding

CMA (Ref. 3) commented that EPA 
failed to conduct an adequate exposure 
analysis to support a section 4(a)(1)(A) 
finding under TSCA. According to 
CMA, this analysis needs to relate 
exposure scenarios to toxicologic 
concerns by identifying the duration, 
level, and scope of human exposure, 
and determining whether an 
unreasonable risk would occur under 
these exposure conditions. CMA 
contends this analysis is needed to meet 
the mandates of a D.C. Circuit Court of 
Appeals decision in CMA v. EPA (Ref. 
58)(“EHA case”) that the Agency needs 
to have a more-than-theoretical basis for 
determining that [the substance] may 
present an unreasonable risk before it 
can require testing under TSCA section 
4(a)(1)(A). CMA’s Panels (Refs. 4, 7 and 
9) and Du Pont (Ref. 15) provided 
similar comments to those of CMA 
along with substance- specific 
comments on the section 4(a)(1)(A) 
findings which will be addressed later 
in this response.

EPA believes that it has clearly 
demonstrated in this rule that it has a 
more-than-theoretical basis for 
determining that exposure to these 
solvents may present an unreasonable 
risk. The high release to the 
environment, large production, presence 
in consumer products, and relatively 
high vapor pressure, taken together, 
provide the basis for a finding of 
potential human exposure in support of 
the testing required by this rule. 
Furthermore, EPA believes the type of 
data and analysis that the commenters 
would like EPA to perform before 
requiring testing is not generally 
available and very resource intensive to 
generate, and is far more justified when 
EPA is considering regulation of a 
substance under section 6 of TSCA 
rather than testing under section 4. In 
addition, EPA provided monitoring data 
from various media for nine of the 
solvents; four of the solvents, acetone, 
diethyl ether, ethyl acetate, and isobutyl 
alcohol, were detected in drinking water

(56 FR 9108, March 4,1991). EPA 
further contends that for the substances 
for which section 4(a)(1)(A) findings 
were made, although the (primarily 
acute) data discussed in the proposed 
rule show that these solvents are 
potential neurotoxins, these studies are 
inadequate to estimate the risk from 
long- term, low-level exposure. Such 
data that are suggestive of an adverse 
effect are adequate to support a TSCA 
section 4(a)(1)(A) “may present an 
unreasonable risk” finding.

According to the D.C. Circuit in the 
EHA case, EPA need not demonstrate 
fact, but rather “doubt and uncertainty,” 
in order to support a “may present an 
unreasonable risk” finding under TSCA 
section 4(a)(1)(A) (Ref. 58 at 992). In 
light of the exposure and hazard 
information it has presented and 
considered, EPA believes that it has 
rationally articulated its basis for 
making a section 4(a)(1)(A) finding in 
support of thetesting required by this 
rule.

In Units H E through K of this 
preamble, which discuss specific 
substance issues, additional studies 
submitted during the comment period 
are reviewed to determine if there now 
are adequate data to define the potential 
risk from exposure.
D. EPA's Data Analysis

CMA (Ref. 3) commented that testing 
should not be required because risk 
assessment and risk management 
decisions can be made with existing 
data. CMA contended that it is 
unreasonable for EPA to rely on the 
current TSCA neurotoxicity test 
guidelines, which are of recent vintage 
and have hot yet been validated as a 
standard for determining the quality of 
existing studies, as the basis for finding 
existing studies insufficient. CMA 
further maintained that although EPA 
used the TSCA neurotoxicity guidelines 
to determine if a study is inadequate to 
assess a substance’s neurotoxic effects, 
EPA used existing studies that did not 
follow the guidelines to support 
concerns for the neurotoxic effects of 
chemicals in making a section 4(a)(1)(A) 
finding. CMA commented that if EPA is 
going to use the TSCA guidelines as a 
measure of adequacy, EPA should use 
the guidelines in all aspects of its testing 
decisions and not use studies that do 
not meet the guidelines to support 
4(a)(1)(A) findings. AIHC (Ref. 1) and 
Dow (Ref. i4) submitted similar 
comments. CMA’s Ketone Panel (Ref. 7) 
endorsed AIHC’s comments.

EPA disagrees with CMA. Preliminary 
data which indicate concerns for 
hazards posed by a substance (or a class 
of substances) are exactly the type of

information EPA should use to make its 
section 4(a)(1)(A) “may present an 
unreasonable risk” finding under TSCA. 
CMA’s comment suggests that EPA 
should never use such data (and 
consequently, be unable to require 
testing), or alternatively, that EPA use 
such “insufficient data” as the basis for 
evaluating neurotoxic potential and 
making regulatory decisions. Neither is 
a reasonable interpretation of TSCA. 
TSCA section 4 was intended, and 
should be used to develop data through 
testing. These data may then be used to 
make regulatory decisions under TSCA 
section 6.

EPA agrees that if there are adequate 
neurotoxicity data for risk assessment 
and risk management, then additional 
testing should not be required. It is 
essential, however, that the data are 
adequate for the intended purpose.
Some risk assessments have been 
performed using less than fully 
adequate data; however, even though a 
risk assessment is then available, this 
does not preclude the potential need for 
additional testing if the uncertainty in 
the risk assessment is unacceptably 
large for risk management decisions. 
EPA used scientific judgement in 
addition to the TSCA guidelines in 
evaluating existing data, utilizing a 
weight-of-evidence approach in 
addition to an individual study 
evaluation. Thus, it is sometimes 
possible that a group of studies, each of 
which would individually be judged 
inadequate, would, when considered 
together, yield enough information to 
characterize the toxicity of a substance. 
Existing data were reviewed and 
considered adequate for 4 of the 14 
substances considered in developing the 
proposed rule and a decision was made 
not to require testing of these 4 (ethanol, 
methyl ethyl ketone, toluene, and 
xylenes).

Comments on existing data related to 
specific substances are discussed in 
Units II.E, ILF, and II.H through II.K of 
this preamble.
E. Tetrahydrofuran

BASF (Ref. 2) commented that 
tetrahydrofuran (THF) exposure needs 
to be more accurately evaluated for 
workers and consumers in terms of level 
and duration of exposure. BASF 
maintained that there is some evidence 
that occupational exposure is much less 
than applicable exposure guidelines and 
that consumer exposure will be limited 
by both the frequency of use of 
consumer products containing THF and 
the concentration of the solvent therein. 
BASF also noted that the exposure to 
the general public through 
environmental releases via effluent and
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surface waters will not be significant as 
monitoring data indicate that current 
THF concentrations are much less than 
the Maximum Allowable Concentration 
(M.A.C.) of water class I used in the 
production of drinking water.

While EPA agrees with BASF that 
there are some uncertainties in the 
estimates of consumer exposure to this 
and other solvents, these uncertainties 
were allowed for by providing a range 
of consumer exposure, as noted in Unit
n.B.4 of this preamble. EPA also 
believes the level of uncertainty does 
not eliminate the basis for the Agency's 
finding of potential substantial human 
exposure to THF. Furthermore, EPA 
believes that NOES data are a valid 
indication of potential substantial 
worker exposure to a substance. EPA 
notes that NOES data for THF exceed 
the 1,000 worker threshold specified in 
the “B " policy (58 FR 28736, May 14, 
1993).

BASF contends that the 
environmental fate and persistence of 
THF should be considered when 
estimating human exposure for TSCA 
section 4(a)(1)(B) purposes. In essence, 
BASF would require EPA to undertake 
a risk assessment before making its 
finding under TSCA section 4(a)(1)(B). 
However, as was recognized by both the 
court in CMA v. EPA (Ref. 26 at 347) and 
by CMA (Ref. 3 at 17), section 4(a)(1)(B) 
authorizes EPA to require testing even 
without a finding that a substance may 
present an unreasonable risk of health 
or environmental injury. Furthermore, 
the environmental fate and persistence 
analysis urged by BASF is not relevant 
for determining occupational exposure 
where exposure will occur due to a 
definable release source, typically in 
close proximity to the worker such that 
degraaative processes will not be 
operative and significant. For these 
reasons, EPA believes that potential 
substantial occupational and consumer 
exposure to THF evidenced by the 
NOES and consumer usage data is 
sufficient to support a TSCA section 
4 (a)(1)(B)(i) (II) finding for THF.

Concerning the relationship between 
potential human exposure and the 
existing regulatory standards for THF, 
EPA notes that the standards for THF 
have been established in the absence of 
any neurotoxicity data for this substance 
and may not be protective if 
neurotoxicity proves to be a sensitive 
toxicologic endpoint for THF. As BASF 
noted, there are no neurotoxicity test 
data available on THF; therefore EP A 
believes testing is necessary to develop 
sucli

BASF cited one acute study by 
Katahira (Ref. 2a), two subchronic 
studies by Katahira (Ref. 2b) and

Chhabra et al. (Ref. 2c), and one 
developmental toxicity study by Mast et 
al. (Ref 2d), which BASF believed 
provided some indication of the 
neurotoxic potential of THF. In 
addition, BASF noted that there is 
currently a 2-year study in mice and 
rats in progress under the National 
Toxicology Program (NIP) which may 
provide a good indication of neurotoxic

^°EPA obtained and reviewed the cited 
studies (Ref. 50). Although the 
subchronic study by Katahira et al. (Ref. 
2b) made no mention of central nervous 
system (CNS) effects, the other studies 
(Refe. 2a, 2c and 2d) reported some CNS 
effects despite the design of these 
studies which could detect only gross 
signs of neurotoxicity. The 2-year study 
underway in mice and rats by NTP is 
also not designed to permit sensitive 
measures of neurotoxicity and would 
not satisfy EPA’s neurotoxicity data 
needs for THF. EPA believes that the 
detection of some CNS effects by these 
studies supports the need for the 
additional neurotoxicity testing 
specified in this rule; however, EPA 
does not believe that the available 
studies, taken as a whole, are sufficient 
for risk assessment purposes.

F. A cetone
CMA’s Acetone Panel (Ref. 4) 

commented that EPA has not justified 
its finding that releases to the 
environment of acetone or human 
exposure to acetone are substantial 
within the meaning of TSCA section 
4(a)(1)(B). The Panel asserted that a 
finding of substantial environmental 
release based on TRI data alone is not 
sufficient. They noted that EPA has not 
analyzed the likely level of human 
exposure from expected airborne ( 
concentrations of acetone beyond sites’ 
boundaries, nor considered levels, 
frequency, or duration of consumer 
exposures. The Panel submitted 
airborne dispersion models to support 
this point. The Panel also contended 
that EPA’s consumer usage survey does 
not characterize the nature and extent of 
exposure to acetone from the use of 
products in which it is contained, and 
that the data in the NOES survey do not 
provide a reliable basis for estimating 
the number of workers exposed to a 
substance.

EPA does not agree with CMA s 
Acetone Panel that environmental 
releases of acetone are not substantial 
within the meaning of TSCA section 
4(a)(1)(B). Section 4(a)(1)(B) of TSCA 
indicates that a finding can be made if 
a compound enters, or may reasonably 
be anticipated to enter, the environment 
in substantial quantities. The statutory

language makes no mention of 
concentrations which may result as a 
consequence of these releases. In the 
proposed rule, annual release of acetone 
was listed as 195 million pounds for 
1987 (56 FR 9108, March 4,1991). 
According to TRI data for 1989, 
205,019,698 pounds of acetone were 
released to the environment, of which 
199,209,247 pounds were released to 
air, 1,020,255 pounds were discharged 
to water, and 4,526,483 pounds were 
injected underground (Ref. 29). For the 
reasons set forth in the proposed rule 
(56 FR 9110-9111, March 4,1991) and 
in Unit H.B.5 of this preamble, EPA 
believes that annual releases of over 195 
m i l l i o n  pounds of acetone to the ̂  
environment are “substantial within 
the meaning of TSCA section 
4(a)(l)(B)(i). In addition, as indicated in 
the proposed rule, acetone is one of the 
top 25 chemicals emitted to the air 
according to the TRI data.

The computer modeling studies 
submitted by the manufacturers indicate 
that fenceline atmospheric 
concentrations of acetone were below 
established occupational exposure 
guidelines. However, this information 
does not negate the fact that substantial 
quantities of acetone are released into 
the environment. Although the 
modeling studies may predict that 24- 
hour concentrations are less than 
established exposure guidelines, these 
guidelines are based on an 8—hour work 
day anfi are not meant to protect from 
continuous 24-hour exposure.
Moreover, since the guidelines are based 
upon a limited set of test data, they may 
be inadequate to protect all workers or 
the general population from the 
potential health effects of chronic 
environmental exposure to acetone. EPA 
believes that releases of acetone as high 
as 37,870 pounds per day, a value 
utilized in one of the modeling studies 
(Ref. 4, Appendix C, Hoechst Celanese, 
Narrows, Virginia), released every day, 
represents an emission resulting in 
substantial entry into the environment 
for just that single facility. EPA notes 
that this facility alone exceeds the 
threshold for substantial environmental 
release of 1 million pounds annually (58 
FR 28736, May 14,1993). EPA 
concludes that TRI release data and the 
individual site emission data submitted 
by the Panel both support an 
environmental release finding under 
section 4(a)(l)(BXi)(I) of TSCA.

EPA does not agree with the Panel's 
comments that NOES data are an 
inadequate indication of potential 
occupational exposure to acetone for 
reasons presented in Units II.A  and 
B.B.4 of this preamble.



Federal Register / Voi. 58, No. 142 / Tuesday, July 27, 1993 / Rules and Regulations 4 0 2 7 1

The Panel also indicated that EPA’s 
consumer exposure estimates, based on 
the presence of acetone in 51 consumer 
products (56 FR 9107, March 4,1991), 
do not consider the nature and extent of 
exposure to acetone from use of the 
products. EPA used a consumer product 
usage survey to estimate consumer 
exposure to acetone, supporting its 
finding of substantial human exposure” 
undersection 4(a)(l)(B)(i)(II) with 3.7 to 
112 million consumers potentially 
exposed per product While EPA does 
not believe that it is required to consider 
all of the factors cited by die Panel in 
making its findings under section 
4(a)(l)(B)(i)(II), EPA did consider the 
product use characteristics and the 
physical/chemical properties of acetone. 
EPA indicated in the proposed rule (56 
FR 9107, March 4,1991) that acetone 
has a high vapor pressure (231.5 
mmHg), which along with its small, 
nonpolar structure, will facilitate 
vaporization and absorption. In 
addition, EPA discussed how the use of 
solvent-containing products by 
consumers often involves close contact 
with the product, which increases 
exposure and the likelihood of 
absorption (Id.). EPA also identified 51 
product types (including spot remover, 
furniture polish, engine cleaner, paint 
thinner, spray shoe polish) which 
contained 0.2 to 100 percent acetone 
(Ref. 62). The use of such products 
would obviously require the person to 
be in close contact with the solvent. As 
explained in Units II. A and n.B.4 of this 
preamble, EPA believes that extensive 
analysis of exposure parameters is very 
resource intensive and considers snrh 
an effort more relevant when making a 
finding for “significant” exposure, or 
when conducting a comprehensive risk 
assessment, in which an evaluation of 
the nature and extent of exposure to 
acetone would be done with the many 
products which contain it, for purposes 
of considering regulatory action, i.e,, 
under TSCA sedimi 6.

CMA’s Acetone Panel (Ref. 4) 
commented that there are sufficient data 
on acetone to reasonably predict the 
potential for neurotoxicity. These data, 
the Panel contended, are of the same 
extent and quality as data EPA found 
sufficient to exclude other solvents from 
this proposed rule. In addition, the 
Panel stated that existing studies on 
isopropanol, a chemical which rapidly 
metabolizes to acetone, provide 
sufficient evidence that acetone does 
not cause adverse irreversible effects to 
the nervous system. The Panel 
recommended that EPA review all of the 
available data before finalizing the 
proposed rule and provided the

following list of studies for EPA’s 
review: Bruckner and Peterson (Ref. 5a), 
De Ceaurriz et al. (Ret 5b), Dietz (Ref. 
4a), Gamis and Wasserman (Ref. 5d), 
Garcia et aL (Ref. 4b), Geller et al. (Ref. 
4c), Geller et al. (Ref. 4d), Goldberg et 
al. (Ref. 4e), Ladefoged and Pexbeilini 
(Ref. 5f), Ladefoged et al. (Ref. 4f) 
Matsushita et al. (Ref. 4g), May hew and 
Morrow (Ref. 4h), Misumi and Nagano 

. (Ref. 5g), Spencer et aL (Ref. 4i), Seeber 
et al. (Refs. 68a and 68b), and Stewart 
et al. (Ref. 68c).

Although EPA agrees that isopropanol 
metabolizes to acetone, a 
pharmacokinetics study (Ref. 5h) 
submitted by CMA showed that 
unchanged isopropanol remains in the 
blood for up to 9 hours after the 
exposure. EPA therefore does not agree 
that neurotoxicity studies on 
isopropanol should be used instead of 
appropriate studies conducted with 
acetone, because effects observed during 
the first 9 hours could be due to 
isopropanol and not acetone. Some 
unknowns that also preclude the use of 
isopropanol studies include a lack of 
clear knowledge of the tissue 
concentration of acetone following 
administration of isopropanol, 
specifically In potential target tissues, 
and the potential for any metabolic 
interaction between acetone and 
isopropanol which may affect the 
metabolism and toxicity of acetone. EPA 
believes that there is a potential for 
extensive exposure to acetone, and thus 
to be assured of protecting human 
health, it is necessary to test acetone 
itself.

EPA reviewed the additional studies 
(Refs. 4 3 ,4a through 4i, 5a through 5g, 
68a through 68c) provided by the Panel 
and identified a number of problems 
which made the studies inadequate to 
satisfy EPA’s neurotoxicity data needs 
for acetone (Refe. 50,51 and 69). The 
specific problems are listed in Table 1, 
Unit in. A. 5 of this preamble, and 
generally include insufficient test 
duration, insufficient description of 
methods and results, inadequate 
methods, inconclusive results, and the 
evaluation of an insufficient number of 
tissues and neurotoxicity endpoints. 
Despite the major limitations of these 
studies, which would prevent the use of 
the data in a neurotoxicity risk 
assessment, they did provide additional 
evidence that acetone can affect the 
nervous system.

CMA’s Acetone Panel (Ref. 4) 
commented that the three studies cited 
in the proposed rule do not support 
EPA’s conclusion that further testing is 
needed under a section 4(a)(1)(A) 
finding, but instead support the 
conclusion that acetone should be

excluded from the rule because the 
quality and quantity of acetone 
information is superior to the data 
presented for several of the solvents 
excluded from the proposed rule. EPA 
does not agree with the Panel that the 
studies cited for acetone were superior 
to those on substances excluded from 
the proposed rule. All of the studies 
cited for acetone demonstrated some 
neurotoxic effects of acetone while 
being inadequate to fully evaluate the 
neurotoxicity of acetone even when the 
data from all of the studies were 
evaluated together. The study by 
Bruckner and Peterson (Ref. 5a) used a 
short exposure period of only 3 horns 
and the results were presented as 
average scores for a battery of five tests, 
making differentiation of effects on 
motor or sensory functions impossible. 
Similarly, the study by Glowa and Dews 
(Ref. 5e) used a short exposure, only 40 
minutes, with effects noted on schedule- 
controlled response at 3,000 ppm and 
above. Although the Dick et al. (Ref. 5c) 
study was generally well conducted in 
humans, only one exposure level was 
used, and this produced an effect. As 
the Panel noted in its comments, there 
was some lack of consistency in this 
study with effects observed in the first 
session but not in the second. These 
data indicate that acetone has a 
potential to affect the nervous system, 
but the study was inadequate to assess 
these effects even for a standard 6-hour 
acute exposure. EPA contends that the 
above studies are the kind that fully 
support a section 4(a)(1)(A) finding and 
the need for additional data to assure 
the protection of human health.

EPA therefore concludes that human 
exposure data, in terms of the number 
of people potentially exposed, is 
sufficient for a TSCA section 
4(a)(l)(B)(i)(n) finding, and that the 
available data, combined with the 
chemical/physical properties of acetone 
and the use characteristics of products 
containing acetone support the “risk” 
portion of the section 4(a)(l)(A)(i) 
finding. EPA also concludes that 
available data also support an 
environmental release finding under 
section 4(a](l)(B)(i)(I). EPA notes that 
any one of these findings is sufficient to 
support a rule, and EPA believes that 
support for all three findings provides 
further impetus for promulgating a rule 
to require testing of acetone.
G. n-Amyl A cetate

CMA’s Oxo Process Panel (Ref. 9) 
commented that EPA should not require 
the testing of pure n-amyl acetate 
because it is not produced in or 
imported to the United States. The 
Panel also commented that Union



Carbide produces a technical grade amyl 
acetate which is 65 percent n-amyl 
acetate (Ref. 11) and that this mixture 
should be tested instead. Union 
Carbide’s name for its technical grade n- 
amvl acetate is primary amyl acetate 
and Union Carbide has reported its 
production (in excess of 1 million 
pounds) to EPA under the CAS No. of 
n-amyl acetate (Refs. 30-32). CMA 
argued that because the production and 
exposure is to the technical grade n- 
amyl acetate, that it, and not pure n- 
amyl acetate, should be the test 
substance. Union Carbide stated that it 
participated in the development of and 
endorsed CMA’s comments.

EPA agrees with CMA and Union 
Carbide and has accepted their 
recommendation to test the technical 
grade n-amyl acetate. This rule specifies 
that the percent n-amyl acetate in the 
test substance must be representative of 
the technical grade and will be selected 
by the test sponsor. Because EPA 
proposed that manufacturers and 
processors of n-amyl acetate other than 
as an impurity are subject to this rule, 
Union Carbide is subject to this rule. 
Although EPA has not identified any 
other manufacturers of pure n-amyl 
acetate or technical grade n-amyl 
acetate, other manufacturers of n-amyl 
acetate even as a byproduct or in a 
mixture are also subject to this rule.

CMA’s Oxo Process Panel submitted 
rat inhalation studies (acute, subacute, 
and subchronic) of primary amyl acetate 
(Refs. 9j and 9k) and stated that no 
neurotoxicity was observed in these 
studies and, therefore, no testing should 
be required. EPA has reviewed these 
studies (Ref. 70) and determined that 
these studies did not adequately 
describe methods and results or 
evaluate the test animals for neurotoxic 
effects. EPA, therefore, does not 
consider them sufficient to satisfy its 
data needs for the neurotoxicity of n- 
amyl acetate.
H. 1-Butanol, n-Butyl A cetate, Ethyl 
A cetate, and Isobutyl A lcohol

The Oxo Process Panel of CMA (Ref. 
9) commented that for 1-butanol, n- 
butyl acetate, ethyl acetate, and isobutyl 
alcohol, EPA does not provide an 
adequate basis for a “B” finding. 
Specifically, the Panel contends EPA’s 
consumer product usage survey and the 
NOES do not demonstrate substantial 
human exposure to these chemicals (for 
all but 1-butanol) and that the surveys 
overestimated human exposure. In 
addition, the Panel and Monsanto (Ref. 
17) commented that EPA did not 
consider likely levels of inhalation 
exposure or the potential for dermal 
exposure during the use of consumer

products. The Oxo Process Panel (Ref. 9) 
also maintained that the fact that there 
are large releases of 1-butanol does not 
support the finding that it enters the 
environment in substantial quantities.

As stated in the response to general 
comments, EPA does not concur with 
the manufacturers that the NOES data 
are not an accurate indication of 
potential worker exposure. For the 
reasons set forth in Units n.A and n.B.4 
of this preamble, EPA believes that the 
NOES data for 1-butanol, n-butyi 
acetate, ethyl acetate, and isobutyl 
alcohol indicate that there is or may be 
substantial worker exposure to these 
compounds within the meaning of 
TSCA section 4(a)(l)(B)(i)(II).

In the proposed rule, EPA clearly 
pointed out that these organic solvents 
were chosen for consideration for 
testing under section 4, in part, because 
they are volatile, relatively small non
polar compounds which are of concern 
for inhalation exposure and exposure by 
skin penetration (56 FR 9107, March 4, 
1991). In data contained in their own 
submissions, the manufacturers have 
acknowledged that these solvents are 
used in coatings, lacquers, and nail 
polish products (Refs. 9c, 9h and 10b). 
For these products, EPA believes that 
volatilization of the solvent during 
drying or curing is an intended outcome 
of their use. EPA also believes that 
because many of these products are 
used and applied indoors, there may be 
consumer exposure both during and 
after their use, as the vapors may remain 
within the house. Available data 
indicate that the concentration of 
organic solvents may be much higher 
indoors than it is outdoors (Ref.33). 
Therefore, it is possible that consumer 
exposure to these solvents during and 
after their use may even be higher than 
indicated in the proposed rule. 
Therefore, EPA does not concur with 
the Panel that the potential for 
inhalation and dermal exposure of 
consumers to these substances is not 
substantial within the meaning of TSGA 
section 4(a)(l)(B)(i)(n). EPA concludes 
that for 1-butanol, n-butyl acetate, ethyl 
acetate, and isobutyl alcohol, there is 
substantial human exposure.

For 1-butanol, CMA’s Oxo Process 
Panel (Ref. 9) commented that EPA has 
not justified its finding that releases to 
the environment of 1-butanol are 
substantial within the meaning of TSCA 
section 4(a)(1)(B). They asserted that a 
finding of environmental release based 
on TRI data alone is not sufficient, and 
submitted airborne dispersion models 
for acetone and MIBK to support this 
point.

As indicated in the discussion in 
Units B.B.5 and U.F. of this preamble,

EPA believes that TRI release data are a 
sufficient indicator of environmental 
entry and it does not believe that the 
atmospheric modeling studies refute 
this point. In the proposed rule, annual 
release of 1-butanol was listed as 36 
million pounds for 1987 (56 FR 9108, 
March 4,1991). According to TRI data 
for 1989, 39 million pounds were 
released to the environment (Ref. 29). In 
addition, EPA notes that under section 
4(a)(1 )(B)(i) of TSCA, either an 
environmental release finding or a 
substantial human exposure finding is 
needed to support a test rule. For 1- 
butanol, EPA concludes that both 
findings are valid, and provide further 
impetus for promulgating a rule.

CMA’s Oxo Process Panel (Ref. 9) 
commented that the studies used bŷ
EPA as a basis for an unreasonable risk 
finding under TSCA section 4(a)(1)(A) 
for 1-butanol do not support the 
findings. The Panel contended that the 
study (Ref. 44) showing motor function 
impairment only indicated that 1- 
butanol may induce acute 
pharmacological effects at high doses. 
Such short-term suppression of the 
neurologic system, the Panel 
maintained, was different from 
pathologic changes or other long-term 
effects. It was further maintained that, 
in the other studies (Refs. 52 and 53), 1- 
butanol was administered by gavage or 
injection at large dose levels which 
would result in very high blood levels 
of 1-butanol and depression of the CNS. 
The only inhalation study, by 
DeCeaurriz et al. (Ref. 34), used 
exposures of 470 to 965 ppm, which is 
an order of magnitude higher than the 
occupational guideline of 50 parts per 
million (ppm) which is based on 
irritation. The only effects observed in 
¿ i s  study, it was maintained, were due 
to sensory irritation. The Panel noted 
that EPA did not refer in the proposed 
rule to the subchronic oral study (Ref. 
9g) used to derive the oral reference 
dose (RfD) in which hypoactivity and 
ataxia were observed at a dose of 500 
mg/kg and where the NOAEL was 125 
mg/kg/day. This NOAEL would 
correspond to an inhalation exposure of 
300 ppm which is considerably higher
than the OSHA ceiling of 50 ppm.

EPA agrees that the effects observed 
in animals exposed to high 
concentrations or doses of 1-butanol 
might result from non-specific 
suppression of the nervous system. 
However, while these effects do 
demonstrate some interaction with the 
CNS, the study designs do not permit 
the determination of whether there was 
specific toxicity to the nervous system 
and whether there would be effects 
following longer term exposure. These
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studies raise concern for the potential 
neurologic effects of 1-butanol. This 
concern is further supported by the 
observation of neurotoxic signs in the 
subchronic study (Ref. 9g) cited by the 
Panel. The effects of ataxia and 
hypoactivity were clearly not the result 
of transient high blood levels since the 
effects did not appear until the last 6 
weeks of the study. EPA, therefore, 
concludes that the data it cited in the 
proposed rule were sufficient to * 
determine that 1-butanol may present an 
unreasonable risk, and this is further 
supported by the additional oral 
subchronic study (Ref. 9g) brought to 
EPA’s attention by the Panel which 
showed hypoactivity and ataxia. None 
of these studies, however, was sufficient 
to satisfy EPA’s neurotoxicity data 
needs for 1-butanol for the reasons 
presented in Table 1 of Unit III.A.5. 
These reasons included insufficient 
number of endpoints examined, only 
one sex tested, insufficient study 
duration, and inappropriate route of 
administration.

The Panel (Ref. 0) commented that the 
irritation potential of 1-butanol reduces 
the potential for neurotoxic effects in 
humans since humans will avoid high 
concentrations. EPA does not believe 
that there is evidence that irritation 
from 1-butanol can be relied upon to

Erotect human health. It is generally 
nown that there is a large degree of 

individual variation with regard to 
sensitivity to airborne irritants as well 
as tolerance to irritation. The ACGIH 
cited studies that reported workers 
exposed to 100 ppm of 1-butanol that 
did not complain of irritation, while 
other studies reported auditory nerve 
injury in workers exposed to 80 ppm of 
1-butanol (Ref. 35).

In regard to ethyl acetate, CMA’s Oxo 
Process Panel (Ref. 9) commented that 
this compound is used as a flavoring 
agent (Ref. 9a), fragrance, and solvent 
(Ref. 9h), and is on the Food and Drug 
Administration’s (FDA) “generally - 
recognized as safe” (GRAS) list for use
as a synthetic flavoring agent and 
adjuvant (21CFR 182.60). The Panel 
cited a review of the toxicity of ethyl 
acetate by the Cosmetic Ingredient 
Review (OR) Expert Panel which, after 
a review of oral, dermal, intraperitoneal 
and inhalation animal studies, 
concluded that ethyl acetate was safe as 
a cosmetic ingredient "in the present 
practices of use and concentration” (Ref. 
9c). The Oxo Process Panel stated that 
these data along with low use pattern do 
not support EPA’s section 4(a)(1)(A) 
finding for ethyl acetate.

EPA believes it provided sufficient 
data for a section 4(a)(1)(A) finding for 
ethyl acetate. The O R Expert Panel

reviewed primarily systemic acute and 
subchronic toxicity studies which did 
not focus on the nervous system (Ref. 
9c). The study by Glowa and Dews (Ref. 
5e) referred to in the proposed rule 
reported effects of ethyl acetate on 
schedule-controlled response following 
exposure of mice for 10 minutes to 560 
ppm (the decrease in response was 75 
percent, while 300 ppm was a no
observed-effect level). Effects produced 
following such a short exposure time 
raise concern that ethyl acetate may 
present an unreasonable risk, 
particularly when the CIR Expert Panel 
review (Ref. 9c) indicated that the 
occupational threshold limit value 
(TLV) is 400 ppm and consumers may 
have short-term high levels of exposure 
since ethyl acetate is present in 
consumer products at up to 97 percent.

CMA’s Oxo Process Panel (Ref. 9) 
commented that testing is not needed on 
ethyl acetate since this compound is 
rapidly metabolized to ethanol for 
which there is sufficient neurotoxicity 
data, and that butyl acetate should not 
be tested if testing is required on 1- 
butanol since again the acetate is 
rapidly metabolized to the 
corresponding alcohol. The Panel 
provided sufficient data to support the 
contention that ethyl acetate is rapidly 
metabolized to ethanol (Refs. 9b, 9h, 
and 9i), and that this metabolism is 
facilitated through a first pass effect in 
the lungs (Ref. 9d). A review (Ref. 9c) 
noted that one study indicated that 
following inhalation exposure of rats to 
ethyl acetate, levels of ethyl acetate in 
the brain were higher than in the blood. 
Following an exposure to 10 percent 
ethyl acetate in air, the concentration of 
brain ethyl acetate reached a peak of
0.46 mg/g while ethyl acetate in the 
blood was less than 0.2 mg/g; while 
ethanol in the blood reached 1.24 mg/ 
g (Ref.59). The Panel maintained that 
the effects observed in the studies cited 
in the proposed rule were identical to 
the symptoms of ethanol toxicity (Ref. 
9e). With regard to butyl acetate and 1- 
butanol, the Panel (Refs. 12) commented 
that only one substance should be tested 
because n-butyl acetate rapidly 
hydrolizes to 1-butanol (Refs. 12a and 
12b). The Panel (Ref. 9) recommended 
that butyl acetate be the test compound 
because of its greater potential for 
inhalation exposure due to its solvent 
use and greater volatility.

EPA does not believe that surrogate 
substances should be recommended for 
testing in either case. Although it is 
clear that ethyl acetate is rapidly 
metabolized to ethanol, the data 
provided by the Panel demonstrate that 
ethyl acetate does enter the systemic 
circulation and that levels are higher in

the brain than in blood (Ref. 9c). This 
would suggest that even over the short 
exposure period used in an acute study, 
the brain would be exposed to 
potentially significant levels of the 
parent compound which could result in 
toxic effects. Although it is possible that 
the effects noted in the studies cited in 
the proposed rule were due to ethanol, 
which resulted from the metabolism of 
ethyl acetate, there are clearly 
insufficient data to confirm this 
assumption. In addition, one of the 
authors of the Glowa and Dews study 
(Ref. 5e), Dr.). Glowa, stated in 
submitted comments that "available 
evidence for ethyl acetate suggests that 
it is much more potent in 
neurobehavioral toxicology measures 
than is ethanol” (Ref. 20). Dr. Neal (Ref. 
25) also noted that the water solubility 
of the alcohols and esters are different, 
which may affect the pharmacokinetics 
of these compounds, that there may be 
differences in effects on metabolism of 
endogenous substrates, and even though 
metabolism of the ester is rapid, there 
still may be sufficient exposure to the 
ester to affect the results of in vivo 
testing.

Although EPA believes that the 
exposure rationale used by the Panel for 
choosing butyl acetate for testing 
instead of 1-butanol is appropriate, EPA 
believes that both butyl acetate and 1- 
butanol should be tested because the 
types of concerns EPA has with ethyl 
acetate also apply to the situation with 
1-butanol and butyl acetate. The studies 
(Refs. 12a and 12b) submitted by the 
Panel to demonstrate hydrolysis of butyl 
acetate to butanol were reviewed by 
EPA (Ref. 41). Although hydrolysis was 
demonstrated, the rates of hydrolysis 
would not be competitive with the rates 
of uptake and distribution of butyl 
acetate, allowing butyl acetate the time 
to cause its unique effect on the body. 
Also, 1-butanol is a greater skin irritant 
than n-butyl acetate, and this difference 
in irritation potential would influence 
the response. EPA thus does not believe 
that butyl acetate or 1-butanol should be 
tested as a surrogate for the other.

For isobutyl alcohol, CMA’s Oxo 
Process Panel (Ref. 9) commented that 
EPA did not review the 90-day oral 
subchronic study in rats (Ref. 9f) that 
was used as the basis for the oral RfD.
In this study, hypoactivity and ataxia 
were observed at 1,000 mg/kg/day while 
no effects were noted at the next lowest 
dose of 316 mg/kg/day. EPA has 
reviewed this study, which indicated 
that the degree of hypoactivity 
decreased markedly after week 4, while 
ataxia was observed sporadically 
throughout the study. Although no 
histologic lesions were reported, the
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histologic evaluation of nerve tissue was 
limited to that which would only detect 
relatively severe tissue damage. EPA 
believes this study provides limited 
evidence that isobutyl alcohol can affect 
the nervous system and that the nervous 
system may be the most sensitive 
biological system. Although EPA is not 
relying on a TSCA section 4(a)(1)(A) 
finding to support testing of isobutyl 
alcohol, EPA believes that these 
additional data would support such a 
finding had EPA reviewed the study 
before it proposed this rule.

The Oxo Process Panel (Ref. 10) also 
commented that isobutyl alcohol should 
not be tested because it rapidly oxidizes 
to isobutyric acid (Refs. 10a, 10b, and 
10c) which is not expected to pose an 
unreasonable risk to health because it is 
a natural component of food and is the 
primary metabolite of the essential 
amino acid valine. Although the 
submitted studies (Refs. 10a, 10b, and 
10c) indicate metabolism of isobutyl 
alcohol to isobutyric acid, they also 
report that peak levels of isobutyl 
alcohol are present in the blood 30 to 90 
minutes after exposure and that 
conversion to isobutyric add isn't 
complete until 6 to 8 hours after 
exposure. EPA is concerned about the 
possible effects of isobutyl alcohol 
during the significant period of time 
before its metabolic conversion to 
isobutyric acid, Therefore, EPA believes 
the testing of isobutyl alcohol is still 
necessary. Also, the Panel did not 
indicate what foods contain isobutyric 
acid or in what concentrations. EPA 
believes that even though a substance 
may be present in food, it does not mean 
that at higher concentrations it cannot 
be toxic and that testing should not be 
required.

CMA’s Oxo Process Panel (Ref. 9) 
commented that the rule should require 
that the maximum concentration tested 
of 1-butanol, n-butyl acetate, ethyl 
acetate, and isobutyl alcohol should not 
exceed the concentration at which 
aerosols form because the substance will 
be deposited on the fur of the test 
animals and be ingested during 
preening. The Panel contended that the 
combined oral and inhalation exposure 
will make the results of the tests 
difficult to interpret. EPA agrees that 
formation of aerosols can present 
difficulties in the design, conduct, and 
interpretation of data from inhalation 
studies. EPA notes, however, that the 
scientific literature contains many well 
conducted studies using aerosols, and 
that some occupational situations which 
use solvents, such as spray painting, 
generate aerosols. EPA believes it is not 
necessary to a priori restrict the upper 
concentration to that which does not

produce aerosols. Furthermore, the 
solvents (1-butanol, n-butyl acetate, 
ethyl acetate and isobutyl alcohol) are 
relatively volatile with estimated vapor 
saturation concentrations of between 
approximately 9,200 and 120,000 ppm 
(Ref. 36), suggesting that the required 
testing can likely be conducted using 
vapor exposure only.
I. Diethyl Ether

DEMTG (Ref. 13) commented that 
EPA failed to present adequate evidence 
to support a “B” finding for diethyl 
ether. Objections were made to the use 
of NOES data and a consumer exposure 
analysis (Ref. 63) which DEMTG 
believed overestimated the number of 
people exposed to diethyl ether.
DEMTG stated that because EPA has not 
made a finding that diethyl ether enters 
the environment in substantial 
quantities, human exposure must be the 
finding triggering the testing.

EPA agrees that human exposure is 
the issue triggering the finding for 
diethyl ether, and therefore, an 
environmental release finding under 
TSCA section 4(a)(l)(B)(i) is not an 
issue. Nonetheless, EPA does not concur 
with DEMTG that NOES data are not an 
adequate indication of potential 
occupational exposure. This rationale is 
discussed fully in Units II.A and n.B.4 
of this preamble. EPA notes that its 
threshold for substantial occupational 
exposure is 1,000 workers (58 FR 28736, 
May 14,1993). According to NOES data 
cited in the proposed rule, 175,489 
workers are potentially exposed to 
diethyl ether (56 FR 9107, March 4, 
1991). Furthermore, as DEMTG points 
out (Ref. 13 at 26 and Appendix I), the 
latest NOES data indicate even higher 
numbers of workers potentially exposed 
to diethyl ether. EPA believes that 
NOES data clearly indicate that 
potential substantial occupational 
exposure exists, and that a TSCA 
section 4(a)(l)(B)(i)(II) substantial 
human exposure finding is valid for 
diethyl ether.

EPA acknowledges that its consumer 
exposure analysis may contain a degree 
of error in its estimate of 67.8 million 
consumers exposed to diethyl ether 
from the use of engine starting fluid, the 
single consumer product which 
contains diethyl ether. However, the fact 
remains that 14 million cans of engine 
starting fluid containing diethyl ether 
were sold in 1989 and this product has 
numerous uses other than starting 
automobile engines; it is also used to 
start the engines of walk-behind power 
mowers, lawn tractors/riding mowers, 
riding garden tractors, rotary tillers, 
snow throwers, shredder/grinders, chain 
saws, trimmers/brushcutters, and

blowers. EPA believes this wide variety 
of uses will cause several members of a 
household to be potentially exposed to 
diethyl ether, in addition to the person 
responsible for automobile 
maintenance. Therefore, EPA does not 
believe that the presence of diethyl 
ether in only one consumer product 
negates the validity of the finding that 
there is or may be substantial consumer 
exposure to diethyl ether.

DEMTG (Ref. 13) also challenged 
EPA’8 section 4(a)(l)(A)(i) finding for 
diethyl ether which was based on a 
study by Essman and Jarvik (Ref. 13g). 
DEMTG argued that even though the 
study showed that the administration of 
diethyl ether interfered with the 
retention of an avoidance response, EPA 
should not use the study as an 
indication of potential neurotoxicity 
because anestnetic dose levels were 
used, and EPA had declined to rely on 
other studies using anesthetic dose 
levels to characterize the neurotoxic 
effects of diethyl ether. As discussed in 
Unit B.D of this preamble, EPA believes 
that a different measure of adequacy can 
be applied to studies which it relies on 
as a basis of concern for toxicity when 
requiring testing as opposed to studies 
it considers adequate to satisfy data 
needs on the potential toxicity of a 
substance. EPA therefore believes the 
study by Essman and Jarvik is an 
adequate basis for a section 4(a)(l)(A)(i) 
finding. Also, in this case, EPA is 
interested in the effects of diethyl ether 
at low level, long term exposure, which 
cannot be addressed by acute studies 
run at anesthetic dose levels.

DEMTG (Ref.13) commented that 
there is sufficient data on the effects of 
diethyl ether in both human and animal 
studies and submitted copies of these 
studies for review.

Human experience with diethyl ether 
was reviewed by Kirwin and Sandmeyer 
(Ref. 13i), Reynolds (Ref. 13q), and the 
ACGIH (Ref. 13b). These reviews 
provided limited discussion of the 
anesthetic effects of diethyl ether in 
humans and the apparent lack of any 
permanent effects after recovery from 
acute exposure. Although these reviews 
suggest that permanent neurotoxic 
effects do not occur following acute 
exposure, EPA considers the gross 
observations inadequate for a 
comprehensive evaluation of neurotoxic 
potential because only a limited number 
of neurotoxic endpoints were 
considered. EPA agrees with Mergler 
(Ref. 13n) that few data exist on the 
effects of prolonged exposure to diethyl 
ether. The epidemiologic study of Linde 
et al. (Ref. 13k) that evaluated deaths 
among early anesthesiologists also does 
not provide data on potentially subtle
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[ neurologic effects. In this study, the 
only potential indicators of 

| neurotoxicity are deaths by suicide and 
accident. EPA does not consider these 
data adequate to indicate that diethyl 
ether is not neurotoxic.

De Grosbois et al. (Ref. 13e) studied 
the effects of diethyl ether on workers 
at an explosives manufacturing plant. 
The 68 exposed workers were classified 
according to 2 exposure levels (»1,200 
mg/m3 and >1,200 mg/mg3), and also 
according to 3 cumulative exposure 
indices (moderate, high, and mixed 
exposure). The results showed that 
those exposed to diethyl ether 
concentrations >1,200 mg/m3 had 
numerous pre-narcotic symptoms 
(unspecified) during the work week. 
Those exposed to «1,200 mg/m3 
complained mainly of headache during 
the first and last 3 hours of work, as well 
as eye irritation. Individuals classified 
as moderately and highly exposed to 
diethyl ether complained of fatigue, 
sleepiness, concentration and memory 
impairment, headaches and dizziness, 
sexual difficulties, mood instability, and 
peripheral neuropathies. The 74 control 
workers were asymptomatic. Although 
this study shows that diethyl ether may 
be neurotoxic in humans, it does not 
satisfy the requirement for SCOB testing 
nor give a quantitative estimate of the 
effects of diethyl ether on the nervous 
system (Ref. 51).

In 18 human volunteers studied by 
Flemming (Ref.l3h), the recognition 
threshold (concentration at which 50 
percent of the individuals recognized 
the chemical) for diethyl ether was 
reported to be 1.6 ppm; no other 
endpoints of neurotoxicity, however, 
were evaluated.

DEMTG provided a number of 
additional animal studies of the 
neurologic effects of diethyl ether.
These studies were conducted by 
Chenoweth et al. (Ref. 13d), Stevens et 
at (Ref. 13r), USEPA (Ref. 13f),
Banergee and Das (Ref. 13e), Norton and 
Jewett (Ref. 13p), Lambert and Ven 
Murthy (Ref. 13j), Wimer and Huston 
(Ref. 13v), Van Buskirk and McGaugh 
(Ref. I3t), McGaugh and Alpem (Ref. 
13m), Abt et al. (Ref. 13a), and Essman 
and Jarvik (Ref. 13g).

EPA reviewed these studies and two 
reviews (Refs. 131 and 13u) provided by 
DEMTG and EPA still believes that the 
testing proposed for diethyl ether is 
necessary. EPA identified problems 
with the submitted studies which made 
them inadequate to satisfy its data needs 
(Refs. 50 and 51). These problems are 
listed in Table 1, Unit m.A.5 of this 
preamble and include insufficient 
description of methods and results, 
inadequate methods, insufficient

number of doses and animals, and the 
evaluation of an insufficient number of 
tissues and neurotoxicity endpoints. 
DEMTG (Ref. 13) expressed concern 
about the safety of testing diethyl ether, 
noting the lower explosive limit (LEL) is
1.85 percent (18,500 ppm) which is 
below the anesthetic concentration. 
Normal laboratory procedures dictate 
that testing of flammable material be 
done at no more than 50 percent of the 
LEL and that other precautionary 
measures should be taken. EPA agrees 
that, for safety reasons, diethyl ether 
should not be tested above 50 percent of 
the LEL since there is too great a 
potential for accidentally generating an 
explosive atmosphere.

DEMTG (Ref. 13) does not believe that 
the data generated by the proposed 
testing will help EPA determine the 
potential risk from exposure to diethyl 
ether, or that these data will reduce the 
uncertainties in assessment of human 
risk from expected exposure levels. 
Further, DEMTG contends the non
specific testing procedures proposed 
will raise difficult issues of data 
interpretation, particularly the lack of 
specificity of the SCOB test. These 
difficulties will be complicated by 
differences in response between and 
within test strains of rats and mice. 
Moser et al. (Ref. 13o) reported 
differences in baseline functional 
observational battery (FOB) values not 
only between strains but between 
suppliers of a given strain of rats. 
Differences in response between and 
within strains have also been reported 
by Valzelli et al. (Ref. 13s) and Wimer 
and Huston (Ref. 13v).

EPA must have adequate data for 
neurotoxicity in order to conduct an 
adequate risk assessment. Currently, 
with inadequate neurotoxicity data, it is 
impossible to determine whether 
neurotoxicity is a more sensitive 
indicator of risk from exposure to 
diethyl ether than other endpoints. The 
data provided from the tests in this rule 
should clarify diethyl ether's neurotoxic 
potential and hence reduce the 
uncertainties associated with risk 
assessment. This reduction of 
uncertainty will occur whether a test for 
neurotoxicity is specific, such as a test 
that demonstrates neuropathologic 
damage to certain nerves, or non
specific, where a test for neurotoxicity 
demonstrates effects on the general 
function of the nervous system although 
a specific physiologic lesion has not 
been detected. Further, EPA does not 
believe that strain difference, as 
reported in the above studies, should 
unduly complicate the interpretation of 
results. Strain differences, both inter 
and intra, are commonly observed in

biologic tests, and it is precisely for this 
reason that concomitant control groups 
are used in testing rather than historical 
controls and that laboratories, as a 
general practice, use animals from a 
single supplier. As noted by Moser et al. 
(Ref. 13o), "although some behavioral 
and physiological parameters showed 
strain and supplier differences.... 
conclusions concerning its [the tested 
substance] neurotoxic potential in a 
screening context would be similar".

DEMTG (Ref. 13) commented that 
EPA has underestimated the economic 
impact of the proposed rule. The 
manufacturers estimate that the cost of 
testing will represent 3.4 percent of 
gross revenues. This estimate was made 
by dividing the cost of testing by the 2 -  
year period from initiation of testing to 
submitting results. The difference in 
reported economic impact results from 
DEMTG asserting that all costs will be 
paid out in the years that they are 
accrued, while EPA estimated that costs 
will be annualized over a 15-year 
period. EPA believes that costs of this 
type would normally be annualized and 
has included in the estimate a cost-of- 
capital figure to cover annualization.
/. M ethyl Isobutyl Ketone

CMA’s Ketones Panel (Ref. 7) 
commented that EPA has not justified 
its "B ” finding that there is substantial 
human exposure to, and release to the 
environment of methyl isobutyl ketone 
(MIBK). The Panel contended that TRI 
release data are not sufficient for a 
determination that MIBK enters the 
environment in substantial quantities, 
and presented an atmospheric modeling 
study to support its claims. The Ketones 
Panel also maintained that EPA must 
consider the nature, extent, frequency, 
and circumstances of MIBK's use, and 
not just the number of people exposed 
to the substance, in making its 
substantial human exposure finding 
under section 4(a)(l)(B)(i).

As stated in Unit B.B.4 of this 
preamble, EPA believes that NOES data 
are a useful tool in estimating 
occupational exposure to & chemical. 
EPA believes that 375,906 workers 
potentially exposed to MIBK, according 
to NOES data (56 FR 9107, March 4, 
1991), constitutes substantial worker 
exposure to MIBK within the meaning 
ofTSCA section 4(a)(l)(B)(i)(II). For the 
reasons set forth in Units B.A, B.B.4, 
B.B.5 and B.F of this preamble, EPA 
believes that a TSCA section 
4(a)(l)(B)(i)(B) substantial human 
exposure finding is valid for MIBK. g

EPA does not agree with the Ketones 
Panel that TRI data is not a sufficient 
basis for a section 4(a)(l)(B)(i)(I) finding. 
In the proposed rule, annual release of
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MIBK was listed as 29 million pounds 
for 1987 (56 FR 9108, March 4,1991). 
According to TRI data for 1989, 31 
million pounds were released to the 
environment (Ref. 29). The computer 
modeling cited by the Panel (Ref. 7) 
indicated that fenceline concentrations 
of MIBK were below established 
occupational exposure guidelines. 
However, section 4(a)(l)(B)(i)(I) of TSCA 
indicates that a finding can be made if 
a compound enters, or may reasonably 
be anticipated to enter, the environment 
in substantial quantities, and it makes 
no mention of concentrations which 
may result as a consequence of those 
releases. Although the modeling studies 
may predict that 24—hour 
concentrations are less than established 
occupational exposure guidelines, these 
guidelines are based on an 8—hour work 
day and are not meant to protect from 
continuous 24—hour exposure. In 
addition, they do not take into account 
long-term environmental burden. EPA 
believes that releases of the size 
described in the modeling study, on a 
daily basis, represent substantial entry 
into the environment.

Moreover, submissions provided by 
CMA’s Ketones Panel indicated that 
MIBK is used in coatings, adhesives, 
cleaning agents, and printing inks (Refs. 
7f, 7i, and 7j). MIBK must be present in 
a large number of commercial products 
as the Ketones Panel, in discussing de 
minimus exclusions for MIBK under 
TSCA section 12(b), stated that a test 
rule "would be burdensome for 
thousands of formulators”. Also, for 
most coatings, adhesives, and printing 
inks, EPA believes that volatilization of 
a solvent like MIBK is an intended 
outcome of the use of these products. 
This volatilization will result in 
additional amounts of MIBK entering 
the environment above and beyond the 
reported releases in the TRI.

EPA concludes that the annual release 
of 29 million pounds of MIBK to the 
environment in 1987 and 31 million 
pounds in 1989 is sufficient for a 
section 4(a)(l)(B)(i)(I) finding that MIBK 
enters, or may be reasonably expected to 
enter, the environment in substantial 
quantities. Its potential for release from 
commercial and consumer products 
strengthens this conclusion.

CMA’s Ketone Panel (Ref. 7) provided 
additional studies on the neurotoxicity 
of MIBK and believes that these data 
justify excluding MIBK from the 
proposed rule. These studies were 
conducted by Selkoe et al. (Ref. 8b), 
Geller et al. (Refs. 7e and 8a), Spencer 
et al. (Ref. 8c), Spencer and Schaumburg 
(Ref. 7j), De Ceaurriz et al. (Ref. 7d), 
Abou-Donia et al. (Ref. 7a), Phillips et 
al. (Ref. 7i), MacEwen et al. (Ref. 7h),

Camegie-Mellon Institute of Research 
(CMIR) (Refs. 7b and 7c), and Hjelm et 
al. (Ref. 7f).

EPA reviewed the additional 
information provided by the Panel and 
still believes that the testing proposed 
for MIBK is necessary (Refs. 50, 51 and 
60). EPA identified problems with the 
submitted studies which made them 
inadequate to satisfy its data needs.
These problems are listed in Table 1,
Unit IU.A.5 of this preamble and 
include insufficient number of doses 
and animals, insufficient description of 
methods, no perfusion in situ, use of 
only one sex, use of a nonmammal, and 
evaluation of an insufficient number of 
neurotoxicity encffioints.

CMA’s Ketone Panel (Ref. 7) 
commented that EPA did not 
acknowledge that the study (Ref. 45) 
cited in the proposed rule to support the 
section 4(a)(1)(A) finding was 
conducted as a result of a voluntary 
testing agreement following 
recommendation of MIBK to EPA by the 
ITC. The agreed upon testing included 
the developmental test cited in the 
proposed rule, a 90—day subchronic 
toxicity test, and mutagenicity studies. 
The Panel maintained that a 90-day 
study is generally accepted by EPA, for 
section 4 purposes, for determining 
chronic risk. Following completion of 
these studies, EPA stated in a letter to 
the House of Representatives 
Subcommittee on Environment, Energy 
and Natural Resources that the "data are 
complete” for MIBK. The Panel 
contended that EPA should explain why 
EPA has chosen to reopen testing, 
without any new data, following the 
voluntary testing agreement and the 
assessment of the completeness of the 
data. The Panel did not consider the 
hindlimb paralysis observed in the 
developmental study cited in the 
proposed rule as new data indicating a 
potential for neurotoxicity because the 
paralysis occurred only at near lethal 
doses and was reversible.

EPA does not agree with the Panel 
that the developmental study cited in 
the proposed rule is not new data which 
suggests the potential for MIBK to be 
neurotoxic. Paralysis, both permanent 
and reversible, is a gross, and not very 
sensitive, sign of neurotoxicity. Even 
though the effects were observed at high 
doses, the design of the developmental 
toxicity study did not permit assessing 
more sensitive endpoints of 
neurotoxicity which may have occurred 
at lower doses. Likewise, there was only 
an indication that the paralysis was 
reversible; however, regaining the 
ability to use the hindlimbs does not 
assure that permanent damage was not 
done to some nerve fibers, and that

following repeated exposure this 
damage may accumulate and result in 
dysfunction. Furthermore, when EPA 
indicated that data were complete, this 
related solely to the completion of the 
negotiated testing agreement and 
indicated that the tests agreed upon had 
been submitted to EPA. Neurotoxicity 
was not an issue at the time because 
EPA had not evaluated the neurotoxicity 
data needs of MIBK because it had no 
neurotoxicity test guidelines in place. 
EPA believes that evaluation of testing 
needs for a chemical is a progressive 
process which is influenced by many 
scientific and social concerns, and 
because of this, it would be unlikely 
that a statement could ever be made that 
complete data are available on any 
chemical. For example, EPA anticipates 
that some substances considered to have 
been thoroughly tested are good 
candidates to be evaluated for 
immunotoxicological effects, but EPA 
does not currently have test guidelines 
to assess such effects.
K. 2-Ethoxyethanol

CMA’s Glycol Ethers Panel (Ref. 6) 
commented that the proposed rule 
overstates the potential for exposure to 
2-ethoxy ethanol (2-EE) and that 
imminent regulation of 2-EE by OSHA 
will further reduce occupational 
exposure (Ref. 6e). The Panel provided 
on-site monitoring data to support its 
exposure claims (Refs. 6, 6f, 6g, and 6j). 
The Panel maintained that production 
levels of 2-ethoxyethanol have dropped 
from 1983 to 1990,187 million to 108 
million pounds, and that this decline 
has resulted in fewer uses and less 
exposure. The Panel (Ref. 6) commented 
that 2-EE is no longer used in consumer 
products, but only in industrial 
products. The Panel also maintained 
that release of 2-EE to the environment 
has decreased substantially from 1987 to 
1989, 2.9 million pounds to 1.8 million 
pounds (Refs. 6 and 29), and that future 
emissions are likely to drop below 
EPA’s release threshold of 1 million 
pounds. EPA agrees with the Glycol 
Ethers Panel that, when the OSHA 
regulation becomes effective, 
occupational exposure to 2—EE is likely 
to be lower than estimated in the 
proposed rule, and appreciates the 
additional information on worker and 
consumer exposure submitted for 
review. However, EPA does not agree 
that a substantial human exposure 
finding under TSCA section 
4(a)(l)(B)(i)(Il) is inappropriate.

The Panel (Ref. 6) commented that 
NOES data indicating that 233,418 
workers are potentially exposed to 2-EE 
is overstated and based on outdated ̂ 
data. The Panel estimated that less than
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10,000 workers are potentially exposed 
to 2-EE in the workplace, with 400 of 
this number involved in production and 
distribution (Ref. 6). EPA notes that its 
threshold for substantial worker 
exposure is 1,000 workers (58 FR 28736, 
May 14,1993) and that the estimate of 
worker exposure provided by the Panel 
exceeds this threshold by an order of 
magnitude (tenfold). Other data which 
also demonstrate worker exposure to 2 -  
EE were presented in OSHA’s proposed 
glycol ethers standard (58 FR 15526, 
March 23,1993) and its supporting 
documentation. Table VIII-2 (58 FR 
15582 and 15583, March 23,1993) 
presented data estimating that 45,786 
workers are exposed to four glycol 
ethers, of this number 21,992 workers 
are exposed to 2-EE (Ref. 71). EPA 
concludes that worker exposure data 
contained in the proposed rule, the data 
provided by the manufacturers, and the 
data in OSHA’s proposed standard 
clearly indicate that there is or may be 
substantial occupational exposure to 2— 
EE, which provides adequate support 
for a TSCA section 4(a)(l)(B)(i)(II) 
substantial human exposure finding for 
2-EE.

The Glycol Ethers Panel also 
commented that occupational exposure 
was in the range of 0.03 to 0.7 ppm and 
that this compared so favorably with 
OSHA’s permissible exposure limit 
(PEL) of 200 ppm that EPA’s exposure 
finding was not justified (Ref. 6). EPA, 
however, did not make a finding for 
“significant” occupational exposure 
based on concentrations to which 
workers are exposed. Instead, EPA made 
a finding for “substantial” exposure 
based on the number of workers 
potentially exposed. Also, although 
CMA cited the future OSHA regulation , 
of 2-EE as a reason for not testing, CMA 
failed to mention the possibility that the 
revised OSHA standard might include a 
lower PEL thus weakening their 
argument that actual exposure 
concentrations are well within the 
permissible limit. Subsequent to CMA’s 
submission of these comments, OSHA 
proposed a health standard for 2-EE 
which did indeed include a much lower 
PEL of 0.5 ppm as an 8—hour time- 
weighted average (58 FR 15526, March 
23,1993).

In a letter dated April 23,1993, the 
Panel cited OSHA’s proposed health 
standard for glycol ethers (58 FR 15526, 
March 23,1993) and claimed that most 
workplace exposures are generally low,
i.e., below 1.0 ppm (Ref. 73). EPA 
reviewed OSHA’s proposed health 
standard which presented data on 
exposure by job category. The data 
showed that of 25 job categories with 
exposure to 2—EE, four have exposures

in the range of 1.98 to 7.9 ppm (58 FR 
15582, March 23,1993), and an 
estimated 1,949 workers are exposed to 
2-EE over the proposed PEL (Ref. 72). 
Based on these data, it appears that, 
although not proposed, EPA could have 
made a finding for “significant” 
exposure as well as "substantial” 
exposure to 2-EE.

The Panel also challenged EPA’s 
exposure finding by commenting that 
production levels have declined from 
187 to 108 million pounds and that 
solvent use has declined from 7 to 6 
percent. EPA notes that 6 percent of 108 
million is 6.5 million pounds which is 
still considerable use for solvent 
purposes. The Panel also commented 
that 43 percent of 2—EE is exported, the 
implication being that no American 
workers or consumers are exposed 
during the use of 2-EE. This 
information has a bearing on the 
exposure of the end user of 2-EE, but it 
does not affect the exposure of the 
workers involved in the manufacture, 
processing, and distribution of 2-EE, 
which industry concedes is less than
16,000 workers and OSHA estimates to 
be nearly 22,000 workers. When 10,000 
to 22,000 workers are engaged in the 
annual production, processing and 
distribution of 108 million pounds. EPA 
believes there is substantial potential 
exposure.

Concerning consumer exposure, the 
Glycol Ethers Panel (Ref. 6) provided 
labels from the two manufacturers of 2— 
EE indicating that 2-EE should not be 
used in consumer products, but did not 
indicate how the manufacturers can be 
certain their warnings are heeded. No 
survey of customers was performed to 
determine if 2-EE is formulated into 
consumer products. The Panel also 
provided a 1984 letter from the CPSC to 
EPA (Ref. 6) stating that 2-EE is not in 
consumer products, but another 
submission from the Panel (Ref. 6h) 
indicated that as of 1990, the CPSC 
regarded consumer exposure to 2-EE as 
“likely or possible.” Given the 
insufficient and conflicting nature of 
this information, EPA could not 
conclude that there is no potential 
consumer exposure to 2-EE. 
Consequently, EPA questioned 
purchasers of 2-EE concerning the 
possible formulation of 2-EE into 
consumer products. Although every 
purchaser of 2-EE could not be 
contacted, EPA did not discover any 
consumer use of 2-EE (Ref. 74). 
Therefore, EPA is not making a section 
4(a)(l)(B)(i)(II) finding for 2-EE based 
on consumer exposure,

EPA does not agree with the Panel 
that releases of 2—EE to the environment 
are not substantial within the meaning

of TSCA section 4(a)(l)(B)(i)(I). The 
Panel (Ref. 6) commented that TRI data 
indicated that emissions of 2-EE are 
declining, and that 1990 releases are 
likely to be below EPA’s threshold of 1 
million pounds. EPA believes that the 
Panel’s estimates of future emissions are 
speculative. Moreover, EPA does not 
believe that the Panel provided 
sufficient data to support its argument 
that environmental releases will have 
decreased by approximately 50 percent 
in 1 year. EPA notes that manufacturers 
provided 1989 TRI data indicating that 
1.8 million pounds of 2-EE were 
released to the environment. This value 
clearly exceeds the environmental 
release threshold of 1 million pounds 
specified by EPA (58 FR 28736, May 14, 
1993). Given the available data, EPA 
concludes that a TSCA section 
4(a)(l)(B)(i)(I) substantial release finding 
is also valid for 2-EE.

EPA does not agree with the Glycol 
Ethers Panel that imminent OSHA 
regulation negates the need for testing 
under TSCA. OSHA regulations seek to 
protect only the worker population and 
are based on available toxicity data. The 
fact that an Agency decides to regulate 
based on available data does not 
preclude EPA from seeking testing 
under TSCA for significant health and 
environmental effects data gaps which 
may identify a more sensitive endpoint. 
Also, OSHA’s regulation on 2-EE is 
only in the proposal stage and a final 
rule may not be promulgated for 1 to 2 
years. What OSHA’s final rule will 
require concerning level of protection, 
controls, or monitoring can not be 
determined at this time although EPA 
agrees with the Panel that the fiiture 
OSHA rule should reduce worker 
exposure. However, a reduction may not 
be guaranteed in every case when 
engineering and administrative controls 
are not feasible and personal protective 
equipment is relied on to achieve 
compliance with the OSHA standard. 
There is some uncertainty concerning 
the actual protection provided by gloves 
and respirators because the employee 
must be motivated to use the equipment 
and use it properly for it to be effective. 
Because of the uncertainties involved at 
this stage of OSHA's regulatory efforts, 
EPA believes that it is justified in 
requiring development of test data to 
assess the potential risks posed by the 
continued potential for substantial 
occupational exposure to 2-EE.

CMA’s Glycof Ethers Panel (Ref. 6) 
commented that the available toxicology 
data demonstrate that there is no need 
for additional testing because existing 
data are sufficient and'provided copies 
of additional studies for consideration. 
These studies were conducted by Barbee
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et al. (Ref. 6a), Foster et al. (Ref. 6c), 
Werner et al. (Ref. 6i), Gill and Negley 
(Ref. 6d), and Doe et al. (Ref. 6b).

EPA reviewed the additional studies 
provided by the Glycol Ethers Panel 
regarding tne possible neurotoxic effects 
of 2-EE and still believes the testing 
proposed for 2—EE is necessary. EPA 
identified problems with the submitted 
studies which made them inadequate to 
satisfy its data needs (Refs. 50 and 51). 
These problems are listed in Table 1,
Unit m.A.5 of this preamble and 
include insufficient exposure duration, 
insufficient description of methods, no 
in situ perfusion, and the evaluation of 
an insufficient number of neurotoxicity 
endpoints.

Dr. Gill (Ref. 6) commented that the 
summary of the Nelson et al. studies, 
used by EPA as the basis for its TSCA 
section 4(a)(l)(A)(i) finding for 2-EE, 
overstated the significance of the studies 
and incorrectly inferred that exposure 
concentration-related changes were 
observed in tests of neuromuscular 
function, exploratoiy activity, and 
aversive learning. EPA did state that the 
reported changes were statistically 
significant according to Nelson et al., 
and that more effects were seen at the 
higher dose, but it did not state or infer 
that these changes demonstrated a dose- 
response relationship, which in some 
cases they did not. Nelson et al. (Refs.
38 and 39) exposed pregnant Sprague- 
Dawley rats to 0 ,100, or 200 ppm 2—EE 
(14-16/group) during gestation days 7 -  
13. Behavioral testing was conducted on 
the pups up to 60 days of age. In the 
pups, rotarod performance was 
impaired at the two highest 
concentration levels of 2—EE, but the 
effect was not dose-related. Open field 
activity was decreased at 200 ppm only 
on one of the test days. Open field 
latency was increased only in the 100 
ppm group. Results from die ascent test 
were mixed in the 200 ppm group with 
increased performance on day 10, but 
decreased performance on day 12. 
Avoidance crosses in a shuttle box were 
decreased in the 200 ppm group, 
whereas the mean number of shocks 
received in 20 trials and mean seconds 
shocked were not different among 
groups. Operant behavior was not 
significantly altered by 2—EE treatment. 
As with some neurobehavioral studies, 
the results are not easy to interpret. The 
results from Nelson et al. (Refs. 38 and 
39) show some effects on neuromotor 
responses of the pups after prenatal 
exposure to 2—EE, but dose-response 
relationships were not clearly 
established. In general, as indicated by 
Nelson et al. (Ref. 39) and also by Dr. 
Gill (Ref. 6), these results fit a pattern of 
decreased neuromotor function, which

EPA believes also supports its TSCA 
section 4(a)(l)(A)(i) finding.
L. Testing Program

1. Tiering o f  tests. CMA (Ref. 3) 
commented that a tiered approach to 
testing would be more cost effective for 
this and future neurotoxicity endpoint 
rules. CMA argued that a tiered 
approach would permit screening tests 
to be performed first, and only if the 
results of the screening tests are positive 
should additional second tier testing be 
required. CMA suggested that the first 
tier consist of a subchronic functional 
observational battery (FOB) and 
neuropathology; a second tier, decided 
on a case-by-case basis, could include 
motor activity (MA) and behavior tests. 
CMA also suggested that a subchronic 
study of 28 days duration may be 
appropriate since the Office of Pesticide 
Programs (OPP) recently revised its 
guidelines for delayed neurotoxicity for 
organophosphorus substances from 90 
to 28 days in duration and OECD 
guidelines allow for a range of test 
durations.

Similar comments were expressed in 
reference to MIBK by CMA’s Ketones 
Panel (Ref. 7). DuPont (Ref. 15) also 
suggested a two-tier approach, except 
that the first tier should be acute FOB 
and MA tests and the second tier should 
be a subchronic FOB, MA, and 
neuropathology. Du Pont further stated 
that a tier approach was outlined in the 
OTA report on neurotoxicity, used in a 
previous TSCA test rule on 
unsubstituted phenylenediamines (40 
CFR 799.3300), and has been used for 
other toxicologic endpoints such as 
mutagenicity in other test rules (52 FR 
21516, June 8,1987; 53 FR 913, January 
14,1988). Monsanto (Ref. 17) also 
commented that testing should be tiered 
with the first tier consisting of a 
subchronic FOB test and 
neuropathology and the second tier 
required on a case-by-case basis 
consisting of cognitive function and 
behavior tests along with acute testing 
and assessments of reversibility of 
effects after acute exposure. In the tiered 
approach proposed by The Dow 
Chemical Company (Ref. 14), three tiers 
would be used. The first would be a 
classical subchronic study with FOB, 
MA, and neuropathology (fixation by 
immersion), the second tier would be a 
subchronic study with the high dose set 
below doses which cause systemic 
toxicity which would hamper data 
interpretation and with FOB, MA, 
neuropathology (perfusion), and evoked 
potentials battery included, and the 
third tier would assess cognitive 
functions in a subchronic study.

As indicated in the proposed rule,
EPA has a concern about the 
neurotoxicity of solvents as a class, and 
this is supported by the discussion in 
Casarett and Doull’s Toxicology (Ref.
47) which was cited in the proposed 
rule. Because EPA believes the 
likelihood is high that neurotoxic effects 
will be produced, there is less 
justification to use a tiered approach. A 
tiered approach will result in delays in 
receiving valuable data due to the added 
time needed to review first tier data, and 
because tests would not be performed 
concurrently. While EPA agrees that 
tiered testing is a valid and cost 
effective method of screening 
substances, and appreciates the value of 
thin approach as indicated by its use of 
tiered testing in other test rules, the 
different tests proposed for first and 
second tiers in the above comments 
indicate that there is no universal 
agreement on what constitutes a first 
tier battery. In addition, while tiered 
testing is particularly useful for 
screening a large number of substances 
for which there is no indication that 
positive results will be produced, EPA 
believes that there is a high probability 
that these compounds are neurotoxic 
agents. For these reasons, EPA believes 
the tests required in this rule constitute 
a justifiable testing program that will 
result in the development of testing data 
necessary to reasonably determine or 
predict the neurotoxic effects of these 
solvents.

2. Dose selection . CMA (Ref. 3) 
commented that interpretation of data 
from the high dose group would be 
difficult as the high dose group is 
currently defined in the proposed rule, 
because substances which are highly 
irritating may affect breathing patterns 
and this, in turn, may have an effect on 
neurobehavioral, learning and memory 
endpoints in the test animals. CMA 
suggested that the concentration which 
results in a reduction in breathing rate 
(RD50) be used as the high dose rather 
t h a n  a concentration which results in 
clear neurotoxic effects or is near life 
threatening.

EPA believes that clearly 
demonstrated behavioral effects are 
valid criteria for the high dose. EPA 
acknowledges, however, that the 
occurrence of toxic effects on other 
organ systems in addition to the nervous 
system would require careful analysis to 
determine whether the behavioral 
effects were secondary to toxicant 
induced changes in other organ systems 
or more directly neurotoxic.

3. O bservation/testing tim es. Dow 
(Ref. 14) commented that EPA should 
modify the neurotoxicity test guidelines 
for scientific and technical reasons. Dow
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noted that the guidelines for the testing 
of acute motor activity require testing to 
be conducted at times that include the 
peak signs of toxicity. Dow stated that 
the time of peak signs is likely to be 
during exposure, but testing cannot be 
conducted until after the chamber has 
been vented which takes 30 to 35 
minutes. If the elimination of the 
solvent from the brain is rapid, then the 
results that are generated may be 
worthless. Dow believes that other tests 
(e.g., evoked potential or EEG) should be 
substituted which can be used while the 
animal is being exposed. Although EPA 
would prefer to have the motor activity 
and SCOB tests conducted during 
exposure, EPA does not consider it 
practical to require testing in the 
inhalation chamber at this time. 
Therefore, EPA requires that testing be 
done as quickly as possible after 
exposure. EPA also believes that Dow’s 
estimate of 30 to 35 minutes to vent a 
chamber seems an unusually lengthy 
period of time and that some adjustment 
here might allow peak signs to be 
measured sooner in the post-exposure 
observation/testing period. EPA is 
interested in motor activity as a 
quantified index of aroused of the test 
animal and does not accept that Dow’s 
proposal has justified using other tests 
(e.g., evoked potential or EEG) instead of 
acute motor activity.

Dow also commented that for the FOB 
test, observations are required at 1 ,6 , 
and 24 hours, and commented that it is 
not clear if these times start from the 
beginning of exposure or start at the end 
of the 6-hour exposure. If the time starts 
at the beginning, then it is not possible 
to make all of the observations at 1 hour, 
which is during the exposure, and if 
time starts at termination of exposure, 
then the observations at 6 hours would 
require an extended work day. The time 
for FOB observations for the acute FOB 
and for the first exposure in the 
subchronic FOB is at the termination of 
exposure, although it is an established 
scientific practice to record those 
observations that can be made during 
the exposure period. To clarify further, 
according to the guideline, all animals 
should be observed prior to initiation of 
exposure. Also, subsequent to the first 
exposure in the subchronic FOB, all 
observations should be made before the 
daily exposure. Concerning the length of 
the work day, EPA believes extended 
work days occur in many testing 
situations and this should not be a 
major obstacle to conducting the 
required tests.

4. Schedule-controlled operant 
behavior test. AIHC (Ref. 1), CMA’s 
Glycol Ethers Panel (Ref. 6), Du Pont 
(Ref. 15), Monsanto (Ref. 17), Union

Carbide (Ref. 19), and Dr. R.A. Neal 
from Vanderbilt University (Ref. 25) 
commented that the validity of the 
schedule-controlled operant behavior 
(SCOB) test conducted under EPA 
guidelines has not been firmly 
established by systematic studies. EPA 
does not agree. SCOB has been used for 
over 40 years to study nervous system 
function. SCOB has been shown to be 
affected by brain lesions, many 
toxicants, and by virtually every 
category of psychoactive drugs, 
hundreds of which have been cited in 
the open literature. Moreover, SCOB has 
had extensive use as a tool for 
assessment of the role of specific brain 
regions/pathways, lesioning techniques, 
and biochemical pre-treatments such as 
receptor antagonists, in studying the 
mechanism or action of drug effects on 
behavior. There are, moreover, 
considerable toxicity data on SCOB and 
solvents, pesticides, and metals which 
have been gathered in many laboratories 
over the last 20 years. Clearly, there is 
a long standing research traaition and 
rich data base on SCOB as compared to 
many methods in use in regulatory 
toxicology.

CMA’s Glycol Ethers Panel (Ref. 6),
Du Pont (Ref. 15), Monsanto (Ref. 17), 
Union Carbide (Ref. 19), and Dr. R.A. 
Neal from Vanderbilt University (Ref.
25) considered some definitions in the 
guidelines to be unclear, i.e, whether or 
not a change in response rate represents 
an adverse effect. As asked by Wenger 
(Ref. 42) “is a decrease always bad and 
an increase always good?” Although the 
answer may not be perfectly clear in 
every case, EPA believes that there are 
no special difficulties in the 
interpretation of SCOB data. Disruptions 
in the rate or pattern of an organism’s 
behavior obtained in studies that are 
scientifically valid, i.e., found to be 
statistically and toxicologically 
significant, are generally considered to 
be adverse. This is easily understood by 
analogy to the depressant effects of 
alcohol, the confused behavior of people 
under the influence of alcohol, or the 
stimulant effects of several cups of 
coffee. Of course, ultimately what is 
“adverse” can be a social judgment, but 
it is reasonable to assume that most 
people would not desire such effects 
from inadvertent exposures, and that 
public safety would also argue against 
them.

The AIHC (Ref. 1) provided references 
to several studies which have not 
demonstrated a consistent relationship 
between SCOB performance and 
neurotoxicity as measured by other 
tests. In response, EPA notes that it is 
not particularly uncommon that 
conflicting results are obtained between

different tests of neurotoxicity. This is 
to be expected, since the different tests 
are evaluating different functions of the 
nervous system, and the reason for 
requesting different tests is based on the 
assumption that some tests may provide 
negative results while others will 
provide positive results or significant 
differences in the dose-response 
relationship. For example, the well 
known neurotoxicant tetrodotoxin 
completely blocks sodium channels 
leading to blockage of the action 
potential, paralysis, and death. 
Neuropathological assessments of the 
nerves by histological methods, or even 
by the use of electron microscopy of 
animals treated with this compound, do 
not reveal any alterations in the nerve 
fibers. Another example would be that 
the measures of motor function, such as 
grip strength, would not be modified if 
a few axons in the motor nerve were 
undergoing degeneration, although 
neuropathology would detect these 
changes. These examples support the 
rationale that batteries of tests should be 
used in assessing neurotoxicity, and that 
there is no a priori reason that the SCOB 
test would not be a useful addition to 
such a battery of tests.

The AIHC (Ref. 1) stated that “data 
generated under the SCOB guideline as 
proposed by EPA will not permit any 
inferences to be made about learning 
and memory because animals will be 
exposed to the chemicals after being 
trained to perform a task.” Similar 
opinions were expressed by CMA (Ref. 
3), CMA’s Ketone Panel (Ref. 7), CMA’s 
Oxo Process Panel (Ref. 9), Dow (Ref.
14), Du Pont (Ref. 15), Monsanto (Ref. 
17), Union Carbide (Ref. 19), and 
DEMTG (Ref. 13). EPA does not agree. 
Although the SCOB measures the effect 
on the performance of a complex task, 
operant behavior refers to behavior that 
is acquired, i.e., learned and maintained 
by its consequences, more generally, 
rewards and punishments. Schedules of 
reinforcement refer to rules that specify 
what responses will be reinforced and 
when. SCOB is a set of methods for 
assessing the sensitivity of organisms to 
environmental conditions that may be 
varied in a number of ways to study the 
ability of organisms to adapt to change. 
The data base on SCOB compiled over 
the last 50 years has shown that 
schedules of reinforcement determine 
both the rate and pattern of responses 
over time. These rates and patterns have 
been shown to have broad generality 
across species and to be reliably affected 
by many environmental changes, 
different classes of drugs and several 
other classes of substances. Learning 
refers to the increase in probability of a
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response following the association of 
the response with either an eliciting 
stimulus (Pavlovian conditioning) or 
with reinforcement (operant 
conditioning). Memoir refers to the 
likelihood of a learned response after 
some temporal delay following training. 
Learning and memory cannot be directly 
observed but can only be inferred from 
changes in behavior. Learning and 
memory are broad constructs that cover 
many varied and complex functions that 
cannot be simply studied in humans, let 
alone in animals. A comprehensive 
assessment of learning and memory 
requires an extensive test battery. 
Regular performance under a schedule 
of reinforcement is a complex pattern of 
learned behavior and is an index of the 
organism's memory of the task as well 
as a measure of its ongoing moment by 
moment adaptation to its environment. 
Thus, deficits in performance of a 
complex task represent a failure of an 
ongoing adaptation to the environment 
fundamental to the learning process. 
EPA therefore believes the SCOB is 
currently the best single test for the 
assessment of complex behavior 
dependent on learning and memory.

Dr. D. Cory-Slechta from the 
University ofRochester (Ref. 23), though 
supportive of the inclusion of the SCOB 
test in the rule, disagreed with the type 
of schedule proposed, i.e., the multiple 
fixed-ratio, differential reinforcement of 
low rate (mult FR DRL) schedule. She 
commented that this schedule will 
mostly reflect changes in response rate 
per se rather than measure learning and 
memory and recommended the use of a 
multiple fixed-ratio, fixed-interval (mult 
FR FI) schedule. Dr. Weiss of the 
University ofRochester also considered 
the mult FR FI schedule to be an equally 
valid choice (Ref.24). The more 
extensive data base of the mult FR FI 
was an additional reason presented to 
support this choice (Refs. 22 and 23).
Dr. Cory-Slechta also preferred the multi 
FR FI because changes in DRL response 
rates will affect the rate of 
reinforcement, which may evoke 
compensatory mechanisms that would 
prevail over test substance effects. 
Moreover, long interresponsive times 
(IRT) resulting from decreases in 
response rates at high doses will 
produce apparent increases in the 
animal's ability to space its responses in 
real time (Ref. 42).

EPA has reviewed the comments on 
the advantages and disadvantages of 
different schedules and has decided to 
revise its modification of 
§ 798.6500(d)(8)(v) and require the mult 
FR FI schedule of reinforcement which 
was discussed under issues for 
comment in the proposed rule as a

possible alternative schedule. EPA has 
several reasons for selecting this 
schedule. The multi FI FR schedule, as 
noted by several commenters, has a 
broad data base. Also, quality assurance 
questions can be easily addressed by 
analysis of rate and pattern of 
performance because the characteristic 
pattern of FI and FR performance has 
broad generality across species, and 
does not depend to any great degree on 
the particular response or reinforcer 
used in a study. SCOB response rates 
maintained by FI schedules can also be 
increased as well as decreased by 
solvents. In addition, disruptions in the 
FI or FR response patterns provide 
evidence of a specificity of effect on the 
nervous system that cannot be ascribed 
to changes in motivation, malaise, or an 
inability to perform. Finally, FI and FR 
schedules have been extensively used to 
study the effects of many solvents, and 
quantitative approaches have already 
been advanced by Dews, et al. (Ref. 56) 
and Glowa (Ref. 57) for quantitative risk 
assessment, i.e., benchmark doses, 
making better use of the data than 
conventional NOELs.

AIHC (Ref.l) commented on the large 
number of animals that would be 
necessary to conduct a SCOB test 
according to the guideline requirements 
and the attendant logistical problems. 
EPA understands these concerns and 
has decided that an acceptable 
alternative to the guideline requirement 
would be the testing of animals of the 
same sex if at least 10 animals per dose 
level and control are used. This 
alternative is listed under § 
799.5050(b)(l)(iii).

5. SCOB as a first tier test. The AIHC 
(Ref. 1) commented that the SCOB is not 
appropriate for inclusion in a 
neurotoxicity screening battery. The 
AIHC states that although the SCOB test 
has a definite role in neurotoxicity 
testing, "its role should be reserved for 
more advanced questions about the 
behavioral effects of a compound and 
not as an initial assessment." This 
opinion was shared by the CMA’s 
Ketone Panel (Ref. 7), CMA’s Oxo 
Process Panel (Ref. 9), Du Pont (Ref. 15), 
Monsanto (Ref. 17), and Dr. R.A. Neal 
(Vandeibilt University) (Ref. 25). The 
submitters further cited a study by 
Moser and MacPhail (Ref. 28) in which 
the investigators examined the 
sensitivity of three tests (FOB, motor 
activity, and SCOB), for identifying the 
low observed effect levels (LOAELs) for 
six known neurotoxicants. This study is 
dted by the submitters as evidence that 
SCOB should only be included after 
other neurotoxicity tests have been 
completed.

EPA reviewed the study by Moser and 
MacPhail (Ref. 28) and found that 
although each of the six substances 
tested had a similar effective dose range 
across the different tests, the three test 
methods clearly assess different aspects 
of the overall nervous system function 
of the rat. For the chemicals tested, the 
FOB was an equally or more sensitive 
test than the motor activity or operant 
tests, while the motor activity and 
operant behavior tests were equally 
sensitive in most cases. Moser and 
MacPhail (Ref. 28) concluded that 
although the FOB and motor activity 
may be expected to adequately detect 
neurotoxicity of unknown substances, 
operant behavior testing can also 
characterize the actions and possible 
mechanisms of action of neurotoxicants. 
The conclusions Qf Moser and MacPhail 
(Ref. 28) are in agreement with earlier 
remarks of an expert subpanel of the 
Science Advisory Panel of the Office of 
Pesticide Programs regarding 
neurotoxicity testing that motor activity 
and SCOB do not always measure the 
same thing and that some effects might 
be missed if SCOB were a second tier 
test (Ref. 40). EPA, therefore, concludes 
that the SCOB test can provide valuable 
information about the neurotoxic 
properties of the substances in this rule. 
This rule does not require a simple 
screening test program, but is aimed at 
the specific kinds of neurotoxicity 
known or suspected to be associated 
with chronic solvent exposure. As such, 
inclusion of SCOB will provide 
meaningful data with respect to 
complex neurobehavioral and cognitive 
function.
M, Cost o f Testing

CMA and its Glycol Ethers Panel 
(Refs. 3 and 6) commented that there is 
insufficient experience with the SCOB 
test for either EPA or CMA to reliably 
estimate the cost of testing. CMA noted 
that although a reliable estimate cannot 
be made, industry scientists believe the 
true cost could be twofold to threefold 
greater than EPA has indicated. Dow 
(Ref. 14) believed EPA’s estimate was 
low because several subchronic studies 
(about $150,000 each) may have to be 
conducted on each chemical, and there 
will be development costs for pilot 
research which could add an additional 
$75,000 to the overall costs of the study.

EPA believes that it has made a 
reasonable estimate of the cost of the 
SCOB test. EPA has used the best 
information available, and the 
comments by CMA have provided no 
substantial data to demonstrate that 
EPA’s estimate is too low. The estimate 
by Dow for the cost of subchronic 
testing is very similar to that used by
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EPA. EPA does not agree with Dow that 
several subchronic tests will be required 
for each substance. EPA believes these 
multiple studies would only be required 
if the tiered testing approach proposed 
by Dow and outlined above were 
adopted in the final rule. In addition, as 
noted by EPA in the proposed rule, it is 
anticipated that the sponsor might 
combine subchronic tests, which would 
reduce the cost of testing for a given 
substance. EPA also believes it is likely 
that other types of cooperation will 
occur between sponsors that will 
substantially reduce the cost of any pilot 
research not considered in the economic 
analysis.
N. Laboratory Capacity

AIHC (Ref. 1), CMA (Ref. 3), CMA’s 
Oxo Process Panel (Ref. 9), Dow (Ref.
14), DEMTG (Ref. 13), and Monsanto 
(Ref. 17) commented that there is 
insufficient laboratory space to conduct 
the required testing since laboratories 
are required that have expertise in both 
inhalation toxicology ana 
neurotoxicology. The commenters stated 
that the surveys used by EPA to assess 
laboratory capacity assessed the 
capacity to conduct neurotoxicity and 
inhalation studies separately, while an 
informal survey conducted by AIHC of 
nine major contract testing laboratories 
indicated that only one or two could 
conduct the required testing. In 
addition, the commenters noted that 
EPA recently announced a data-call-in 
for neurotoxicity tests for certain 
pesticides and also announced requiring 
neurotoxicity testing for pesticides 
requiring new registration. The 
commenters maintained that any 
available laboratory capacity would be 
eliminated by these other EPA actions. 
Du Pont (Ref. 15) also indicated that 
laboratory capacity may be limited if the 
SCOB test is not deleted from the final 
rule, and further requested at least a 9 -  
month extension on each test to allow 
for scheduling of laboratory space (it 
was noted that this is the time needed 
to reserve space in their laboratory).

Dr. D. McMillan (Ref. 22) commented 
that there are sufficient scientists 
available to staff new contract 
laboratories in neurotoxicity and that 
there is adequate laboratory space to 
conduct tests on 20 substances/year; 
however, he believes that space may 
become severely limited if tests were 
required on as many as 50 substances/ 
year. Dr. D. Cory-Slechta (Ref. 23) 
suggested the time frame for obtaining 
results for this first set of substances in 
the endpoint rule might be increased to 
allow for the hiring and establishment 
of additional qualified personnel, but 
maintained that if subsequent chemicals

are added to the rule, the time frame as 
outlined in the proposed rule should be 
adequate.

EPA believes that there will be 
sufficient laboratory space to comply 
with this rule (Refs. 48 and 49). EPA 
anticipates that despite the demand for 
laboratories to conduct neurotoxicity 
testing under the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA), 
there will be adequate capacity to 
accommodate neurotoxicity testing of 10 
additional substances under this rule. 
However, to assist the test sponsor in 
scheduling laboratory space, EPA has 
decided to extend the due dates for the 
SCOB test from 21 to 24 months for 
three of the chemicals, from 21 to 30 
months for three other chemicals, and 
from 21 to 36 months for the remaining 
four chemicals. The order in which 
these chemicals should be tested is as 
follows:

First set of three chemicals:
acetone
1- butanol 
ethyl acetate
Second set of three chemicals:
methyl isobutyl ketone
2- ethoxyethanol 
diethyl ether
Third set of four chemicals:
n-butyl acetate 
isobutyl alcohol 
tetrahydrofuran 
n-amyl acetate

The criteria used for establishing the 
above order were proposed in Unit IV.D 
of the proposed rule. The substances to 
be tested first would be those with 
4(a)(1)(A) and 4(a)(1)(B) findings and 
ranked according to production volume 
as reported in the proposed rule. Those 
substances with the largest production 
volumes would be required to be tested 
first, followed by those substances with 
the next largest volumes. The 
substances with only a section 4(a)(1)(B) 
exposure finding would be tested next 
and likewise ranked according to 
production volume as reported in the 
proposed rule. No comment was 
received on this method of prioritizing 
the chemicals for testing.
O. Export N otification Requirem ents

CMA (Ref. 3) commented that 
requiring exporters, under TSCA section 
12(b), to notify EPA annually of the 
substances they export which are 
subject to this rule will be very 
burdensome and that a de m inim is 
exemption should be allowed for 
substances present in small 
concentrations in exported products.

EPA realizes that annual export 
notification for the substances to be

tested under this rule may be 
burdensome. EPA has proposed to offer 
some relief to exporters by requiring a 
one-time notice instead of an annual 
notice. That proposal was published in 
the Federal Register on July 12,1989 
(54 FR 29524). Currently, EPA is in the 
process of issuing a final rule.
HI. Final Testing Requirements 
A. Findings

EPA is basing the final health effects 
testing requirements on the authority of 
section 4(a)(1)(A) and (B) of TSCA. EPA 
finds that: available data indicate that 
six of the substances may present an 
unreasonable risk of injury to human 
health based on preliminary information 
suggesting that these substances may 
produce neurotoxic effects and upon the 
potential human exposure to these 
substances. EPA also finds that all 10 
substances are produced in substantial 
quantities; there is or may be substantial 
human exposure to all 10 substances; 
and there is or may be substantial 
environmental release of four of these 
substances. Moreover, EPA has 
concluded that there are insufficient 
data and experience to reasonably 
determine or predict the neurotoxic 
effects from manufacturing, processing, 
use, and disposal of these substances, 
and testing is necessary to develop these 
data.

EPA published a general policy 
statement under TSCA section 
4(a)(l)(B)(i) (the “B” policy) in which it 
articulated its criteria for making 
findings under this provision (58 FR 
28736, May 14,1993). The “B” policy 
was developed in response to the April 
12,1990 decision in CMA v. EPA (Ref. 
26) in which the Court remanded to 
EPA the TSCA section 4 rule for cumene 
to “articulate the standards or criteria 
on the basis of which it found the 
quantities of cumene entering the 
environment from the facilities in 
question to be ’substantial’ and human 
exposure potentially resulting to be 
’substantial.”’ Although not mandated 
by the cumene decision, EPA also 
articulated the criteria for substantial 
production and substantial and 
significant human exposure in the “B” 
policy.

EPA proposed the neurotoxicity test 
rule under TSCA section 4(a)(1)(B) 
without waiting for the “B ” policy to be 
proposed and published in tne Federal 
Register for comment by exercising the 
option of articulating the criteria used in 
making findings under TSCA section 
4(a)(1)(B) in the specific proposed rule 
(56 FR 9110-9111, March 4,1991). EPA 
did not base its section 4(a)(1)(B) 
finding in this rule on the “B” policy,



although the findings in this rule are 
consistent with the policy. For the 
reasons set forth in the proposed rule 
(Id.), in the response to the comments 
section of this notice, and in the 
discussion below, EPA believes that it 
has clearly articulated the bases for its 
findings under sections 4(a)(1)(A) and 
(B) of TSCA in support of the required 
testing.

1. A ll 10 substances are or w ill be  
produced in substantial quantities. The 
production volumes of all of the 
substances subject to this test rule are 
listed on the TSCA section 8(b)
Inventory. Other sources of more recent 
production data have been evaluated to 
update the TSCA inventory data (see 
Economic Impact Analysis). EPA has 
reviewed these data and has found that 
the reported production volume of each 
substance (9.4 million to 2.4 billion 
pounds per year) is substantial. EPA 
believes it is reasonable to interpret 
substantial production to mean large 
production, and that 9.4 million pounds 
is a large amount of production. 
Furthermore, only 11 percent of the 
substances reported in connection with 
the TSCA section 8(b) inventory of the 
substances in commerce have annual 
production volumes over 1 million 
pounds (Ref. 64). EPA believes that it is 
reasonable to conclude that this small 
group of substances (i.e., the top 11 
percent according to production 
volume), clearly are substances with 
substantial production.

2. There is or m ay b e  substantial 
hum an exposure to each  o f  the 10 
substances. With the exception of 2- 
ethoxyethanol, EPA finds there is 
potential for substantial consumer 
exposure to these substances from their 
widespread presence in consumer 
products. Consumer uses of these 
solvents include engine starting fluid, 
and solvent for paint, lacquer, ink, and 
enamel (56 FR 9106—9107, March 4, 
1991). ETA has determined that these 
substances are present in 1 to 51 
consumer products and has estimated 
that at least 3.7 million consumers are 
exposed to each product (56 FR 9107, 
March 4,1991). EPA believes that it is 
reasonable to interpret the term 
"substantial human exposure” to mean 
widespread human exposure, or in other 
words, a large number of people. EPA 
believes that exposure of 3.7 million 
people is substantial exposure because 
where millions of people are exposed to 
a substance, it is reasonable that EPA 
should have data on the potential 
hazards associated with the substance.

EPA also finds there is or may be 
substantial occupational exposure to 
each of these substances. The industrial 
uses of these substances include

extraction solvent, chemical synthesis, 
lube oil additive, solvent for coatings, 
adhesives, plastics, PVC cement and ink 
(56 FR 9106-9107, March 4,1991). The 
NOES data indicate that at least 172,OOP 
workers may be exposed to each of these 
substances (56 FR 9107, March 4,1991). 
EPA believes that exposure to 172,000 
workers is substantial exposure. As a 
general matter EPA has found that 
workers tend to be subject to routine or 
episodic exposure over a long period of 
time. Thus, to be considered substantial, 
exposure does not have to be as 
widespread for workers as for 
consumers or the general population,.
EPA believes that exposure of 172,000 
workers is widespread enough to 
necessitate testing to determine the 
potential hazards of the substances.

EPA finds that exposure of over 
100,000 workers and 3.7 million 
consumers is "substantial” as that term 
is used in TSCA section 4(a)(l)(B)(i)(II). 
Furthermore, these substances have a 
propensity to penetrate the skin, and 
have high volatility, which facilitates 
inhalation. Available data on skin 
absorption and the vapor pressures of 
these substances support this 
conclusion.

3. Four o f  the substances enter or m ay  
reasonably be anticipated to enter the 
environm ent in substantial quantities. 
Four of the substances (acetone, 1- 
butanol, 2-ethoxyethanol, and methyl 
isobutyl ketone) are listed on EPA’s 
Toxics Release Inventory and have been 
reported to be released to the 
environment in quantities exceeding 1 
million pounds per year. EPA believes 
that the term "substantial” used in 
connection with environmental releases 
means large release and is intended to 
capture substances with extensive 
release to the environment. EPA finds 
that 1 million pounds of.release to the 
environment is a sufficiently large 
amount of release that EPA should 
require testing even in the absence of 
any hazard information. Moreover, the 
TRI shows that only 37 percent of the 
listed substances have releases over 1 
million pounds, but account for over 99 
percent of the total reported releases on 
the TRI by volume released. EPA 
believes that it is reasonable to conclude 
that this small group of substances (i.e., 
less than 37 percent), which accounts 
for over 99 percent of all releases, 
clearly are substances with substantial 
releases. EPA therefore finds that the 
releases of these four substances are 
"substantial” as that term is used in 
TSCA section 4(aXl)(B)(i)(I).

4. A ctivities involving six o f the 
substances m ay present an 
unreasonable risk o f  injury. In addition 
to the findings made under section

4(a)(l)(B)(i) for all the subject chemicals, 
EPA also finds under section 
4(a)(l)(A)(i) that the neurotoxicity 
studies discussed in the proposed rule 
and Unit II of this preamble for acetone, 
1-butanol, diethyl ether, 2- 
ethoxyethanol, ethyl acetate, and methyl 
isobutyl ketone, and the worker and/or 
consumer exposure to these substances 
indicate that the manufacturing, 
processing, use, and disposal of these 
substances may present an unreasonable 
risk of injury to human health. The 
finding that acetone may present a risk 
is based on the human study which 
showed a decrease in auditory tone 
discrimination after a 4—hour exposure 
to 250 ppm acetone (Ref. 5c) and the 
dose-related functional decrements 
observed in rats and mice after exposure 
to 1,000 to 56,000 ppm acetone (Refs. 43 
and 5e). The finding that 1-butanol may 
present a risk is based on its observed 
impairment of motor control in rats 
(Refs. 52 and 53) and motor 
performance in mice (Refs. 34 and 44). 
The finding that diethyl ether may 
present a risk is based on its 
interference with the acquisition of an 
avoidance response in mice (Ref. 13g). 
The finding that 2-ethoxyethanol may 
present a risk is based on the alteration 
of motor performance and avoidance 
conditioning in the offspring of rats 
exposed to 100 and 200 ppm (Refs. 38 
and 39). The finding that ethyl acetate 
may present a risk is based on the dose- 
related decrease in a schedule- 
controlled response in mice after 
exposure to 300 to 3,000 ppm (Ret 5e). 
Also, intravenous injection of ethyl 
acetate depressed the vestibulo-ocular 
reflex in rats (Ref. 54). The finding that 
methyl isobutyl ketone may present a 
risk is based on the hindlimb paralysis 
seen in rats and mice exposed to 3,000 
ppm (Ref. 45). The specific effects 
observed in these studies indicate that 
each of these substances presents a 
potential to cause neurotoxic effects.

5. Insufficient data and experience. 
Under section 4(a)(l)(A)(ii) and (B)(iij, 
EPA finds that there are insufficient 
data and experience to reasonably 
determine or predict the potential 
neurotoxic effects from acute and 
subchronic exposures from 
manufacturing, processing, use, and 
disposal of these substances.

EPA believes that the guidelines 
found at 40 CFR part 798 represent 
state-of-the-art methodology and form 
the basis for a valid and scientifically 
acceptable test standard for evaluating 
the neurotoxicity of these substances. 
The available studies, including some 
submitted to EPA during the public - 
comment period, do not adequately 
assess the neurotoxic effects of the
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substances subject to this rule (see Refs. 
50, 51,60, 73 and 74 for a detailed 
discussion of EPA’s assessment). EPA 
has summarized its reasons for its 
finding for data insufficiency in the 
following Table 1:

Table 1.— Data Insufficiency Find
ings under TSCA 4(A)(1)(A)(II) 
AND (B )(li)

Name Data Insuffi
ciency

Ref
erences

acetone (67- a ............. ........ 43
64-1).

h .................. . 4a
ri,h,lj 4b
d,k,m .... ......... 4c
|,m .................. 4d
a ,n .................. 4e
p ......... ........... 4f
rf,h,i 4a
h,r,y,7,aa 4h
h,m,q .............. 41
o.u J ............... 5a
n y 5b
i,t 5c
r i .................... 5d
a,b,d,n,u......... 5e
h ..................... 5f
m ,s,t.......... ItIir 5a
ri,* ' 68a
rij*................. 68b
m.ff.aa........... 68c

n-amyt acetate, d,h,n,o........ . 9j
technical
grade (626-
63-7).

h,n,o............... 9k
1-butanol (71- a ,n .................. 44

36-3).
n ..................... 9g
a ,d .................. 34
d ,n ...... ....... . 52
a,ri,a ............... 53

n-butyl acetate 9-
(123-86-4).

diethyl ether a,d,m,n,t,bb.... 13g
(60-29-7).

a,d,m,t,bb....... 13v
a.m.t.bb.......... 13a
n ..................... 13b
hh,çr,riri ......... 13c
h,n,o............. . 13d
c,hh ................ 13e
h rv 7 M  . 13f
n ..................... 13h
n .. ................. 131
AA ...... .......... 131
n ..................... 13k
a.m.t.bb.......... 13m
a,t,dd.............. 13p
n ............. 1...... 13q
h,n,o............... 1 13r

Table 1.— Data Insufficiency Find
ings UNDER TSCA 4(A)(1)(A)(|I) 
and (B)(ii)—Continued

Name Data Insuffi
ciency

Ref
erences

a,m,t,bb .......... 13t
2-ethoxyethanol c,e,f,l .............. 38

(110-80-5).
c .e.f.l.............. 39
h,n,r,7,AA 6a
f,n ................... 6b
n ............... ..... 6c
x ........... .......... 6d
h,n......... ........ 6i

ethyl acetate a,b,d,n............ 5e
(141-78-6).

n ..................... 9c
isobutyl alcohol n ..................... 9f

(78-83-1).
methyl isobutyl f ................... . 45

ketone (108-
10-1).

ee ................... 7a
ath,m,ntt,ff...... 7b
e,«!/,*,»,«« 7c
a,nrf f ............... 7d
b,lrm ,t............. 7e
c , f f ................ 7f
a ............. ....... 7h
h,r,aa............. 71
h,m,n,s,w,dd ... 7j
b,l,m ,t............. 8a
v .................... . 8b
m,q,t.......... . 8c fp !

tetrahydrofuran n ..................... 2a
(109-99-9).

n ..................... 2b
n ............. 2c
f,n .......... 2d

a. Only one sex was tested.
b. Animals were exposed to more than one 

chemical.
. c. Dose-response not clearly established.

d. Insufficient duration of exposure; not a 
subchronic test

e. Provided data on effects to offspring 
only.

t  This is primarily a developmental 
toxicity test.

g. No study addressing neurotoxicity was 
found.

h. Description of methods insufficient to 
allow evaluation of test

t  Inconclusive results.
j. No statistical treatment of results 

provided, or not possible given available 
data.

k. Relevance of results to human health 
uncertain.

l. Significance of results is unknown.
m. Small number of animals/subjects.
n. Insufficient number of neurotoxicity 

endpoints evaluated.

o. Description of results insufficient to 
allow evaluation of test

p. Longer treatment durations should have 
been explored.

q. Sex of study animals not reported.
r. In situ perfusion not done.
s. Inappropriate route of administration 

used.
t. Only one dose level.
u. Short exposure period.
v. An in-vitro study.
w. Effects of treatment at end of study not 

determined.
x. Study of a structurally similar but less 

toxic chemical (Refs. 50 at 77 and 37).
y. Animals were not stored in preservative 

at 4° C for 8-12 hours prior to removal of the 
cranium and vertebral column.

z. Tissue sampling was inadequate.
aa. No special stains were used.
bb. Not a test of schedule-controlled 

operant behavior.
cc. Number of test animals not specified.
dd. Concentration/dose of test substance 

not specified.
ee. Test animal was not a mammal.
ff. Test not comparable to functional 

observational battery.
gg. Exposure levels and durations were 

inconsistent across subjects.

6. N ecessity o f  testing. Under section 
4(a)(l)(A)(iii) and (B)(iii), EPA finds that 
testing each of these substances is 
necessary to develop such data for 
neurotoxicity. EPA believes the data 
resulting from the required testing will 
be relevant to a determination as to 
whether acute or subchronic exposure 
to these substances during 
manufacturing, processing, use, and 
disposal does or does not present an 
unreasonable risk of injury to human 
health.
B. Test Standards

Given the section 4(a)(1)(B) findings 
for the 10 substances, EPA has the 
authority to require other health effects 
testing for which there is an 
insufficiency of data and for which 
testing is necessary. However, as a 
matter of policy, EPA is requiring only 
neurotoxicity testing for the substances 
included in this final rule at this time 
to focus on the deficiency in 
neurotoxicity data. EPA may, in the 
future, find other data deficiencies for 
these substances and propose other 
tests.

The following Table 2 lists the tests to 
be conducted on each substance.

T able 2 .—  T e s t  R e q u ir e m e n ts

Name Required Test Test
Guideline

acetone (67 -64 -1 )______ .... Functional observational battery, acute and subchronic 
Motor activity, acute and subchronic 
Neuropathology, subchronic

798.6050
798.6200
798.6400
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Table 2.— Test Requirements—Continued

Name Required Test
Test

Guideline

Schedule-controlled operant behavior, subchronic 798.6500

n-amyl acetone, technical 
grade (628-63-7).

798.6050

Motor activity, acute and subchronic 798.6200
Neuropathology, subchronic 798.6400
Schedule-controlled operant behavior, subchronic 798.6500

796.6050I-Dutanoi j / i - w v j  ....... .... ..
Motor activity, acute and subchronic 
Neuropathology, subchronic 
Schedule-controlled operant behavior, subchronic

798.6200
796.6400
798.6500

n-butyl acetate (123-66-4).... Functional observational battery, acute and subchronic \  
Motor activity, acute and subchronic 
Neuropathology, subchronic 
Schedule-controlled operant behavior, subchronic

798.6050
798.6200
798.6400
798.6500

diethyl ether (60-29-7) .......... Functional observational battery, acute and subchronic 
Motor activity, acute and subchronic

798.6050
798.6200

Neuropathology, subchronic 
Schedule-controlled operant behavior, subchronic

798.6400
798.6500

2-ethoxyethanol (110-80-6) .. 798.6050
Motor activity, acute and subchronic 
Neuropathology, subchronic 
Schedule-controlled operant behavior, subchronic

798.6200
798.6400
798.6500
798.6050etnyi acdtaio

Motor activity, acute and subchronic 
Neuropathology, subchronic 
Schedule-controlled operant behavior, subchronic

798.6200
798.6400
798.6500

isobutyl alcohol (78-63-1)..... 798.6050
Motor activity, acute and subchronic 798.6200
Neuropathology, subchronic 798.6400
Schedule-controlled operant behavior, subchronic 798.6500

methyl isobutyl ketone (108- 
10-1).

798.6050

Motor activity, acute and subchronic 798.6200
Neuropathology, subchronic 
Schedule-controlled operant behavior, subchronic

798.6400
798.6500

tetrahydrofuran (109-99-9) ... Functioned observational battery, acute and subchronic 
Motor activity, acute and subchronic 
Neuropathology, subchronic 
Schedule-controlled operant behavior, subchronic

798.6050
798.6200
798.6400
798.6500

EPA is requiring that the above- 
referenced neurotoxicity f&st guidelines 
in Table 2, and modifications to these 
guidelines noted in this rule or granted 
in the future, be the test standards for 
testing these substances. The testing 
must also be conducted in accordance 
with EPA’s TSCA Good Laboratory 
Practice Standards (GLPs) in 40 CFR  
part 792.

The testing shall be performed in rats 
with inhalation as the route of 
administration. The duration of 
exposure for acute testing will be 6 
hours per day for 1 day; duration of 
exposure for sùbchronic testing will be 
6  hours per day for 5 days per week for 
13 weeks (90 days).

C. Test Substances
With the exception of n-amyl acetate, 

EPA is requiring that the purity of the 
test substances be at least 99  percent or

greater. In the case of n-amyl acetate, the 
test sponsor will be required to select 
and test a technical grade containing a 
representative percent of n-amyl acetate. 
The test sponsor will indicate the 
percent of n-amyl acetate in the test 
substance in the test protocol. EPA  
believes that the percent purities listed 
in the following Table 3 are readily 
available.

Table 3.—  Available Purity of 
Test Substance

Substance CAS No.
Available
percent
purity

acetone .— .. 67-64-1 99.9
n-amyl acetate 628-83-7 60.0-

70.0
1-butanol........ 71-36-3 99.9
n-butyl acetate 123-86-4 99.9
ctiethyl ether .... 60-29-7 99.9

Table 3.—  Available Purity o f  
Test Substance—C ontinued

Substance CAS No.
Available
percent
purity

2-ethoxyethanol 110-80-5 99.0
ethyl acetate.... 141-78-6 99.9
isobutyl alcohol 78-83-1 99.9
methyl isobutyl 106-10-1 99.5

ketone.
tetrahydrofuran 109-99-9 99.5

With the exception of n-amyl acetate, 
EPA has specified relatively pure 
substances for testing because it is 
interested in evaluating the effects 
attributable to the substances 
themselves. This requirement lessens 
the likelihood that any effects seen are 
due to impurities or additives. In the 
case of n-amyl acetate, EPA has 
specified that a representative technical
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grade be tested because that is the 
substance which is produced and to 
which there is exposure.
D. Persons Required to Test

Because of the findings in Unit III.A 
of this preamble, EPA is requiring that 
persons who manufacture (including 
import) and/or process, or who intend 
to manufacture and/or process one or 
more of the named test substances, other 
than as an impurity, at any time from 
the effective date of the final test rule to 
the end of the reimbursement period be 
subject to the testing requirements in 
this rule. This period is defined in 40 
CFR 791.3(h). Byproduct manufacturers 
and importers of one or more of these 
substances will be considered 
manufacturers under this rule. As 
explained in 40 CFR part 790, initially, 
manufacturers, but not processors of one 
or more of these substances, will be 
required to submit letters of intent or 
exemption applications. Pursuant to an 
amendment to part 790, small quantity 
research and development 
manufacturers are not required to 
submit letters of intent or exemption 
applications initially (40 CFR 790.42 to 
790.48). Such manufacturers should 
consult the Federal Register of May 7, 
1990 (55 F R 18881) for further details.

EPA is not requiring the submission 
of equivalence data as a condition for 
exemption from the testing 
requirements for these substances. With 
the exception of n-amyl acetate, EPA is 
interested in evaluating the effects 
attributable to the substances 
themselves and has specified relatively 
pure substances for testing.
E. Reporting Requirem ents

As required in 40 CFR 799.10, all data 
developed under the final rule must be 
developed, reported and retained in 
accordance with the TSCA GLPs which 
appear in 40 CFR part 792.

As required by TSCA section 
4(b)(1)(C), EPA is requiring specific 
reports for each of the tests as follows. 
Final reports of acute testing under 40 
CFR 798.6050 and 798.6200 will be due 
9 months from the effective date of the 
final rule; interim progress reports will 
be due 6 months from the effective date 
of the final rule.

Final reports for subchronic testing 
under 40 CFR 798.6050, 798.6200, and 
798.6400 will be due 21 months from 
the effective date of the final rule; 
interim progress reports will be due at 
6-month intervals beginning 6 months 
from the effective date of the final rule.

For subchronic testing under 40 CFR 
798.6500, final reports for acetone, 1- 
butanol, and ethyl acetate will be due 24 
months from the effective date of the

final rule, final reports for methyl 
isobutyl ketone, 2-ethoxyethanol, and 
diethyl ether will be due 30 months 
from the effective date of the final rule, 
and final reports for n-butyl acetate, 
isobutyl alcohol, tetrahydrofuran, and n- 
amyl acetate will be due 36 months 
from the effective date of the final rule, 
Interim progress reports will be due at 
6-month intervals beginning 6 months 
from the effective date of the final rule.

According to a recent EPA report 
entitled “EPA Census of the 
Toxicological Testing Industry,“ 
laboratory availability for neurotoxicity 
testing should be adequate to 
accommodate the testing required in 
this rule (Ref. 48). If test sponsors can 
document that the neurotoxicity testing 
required in this rule needs to be 
staggered due to insufficient laboratory 
availability and that reporting deadlines 
cannot be met, they must request an 
extension of the deadline by submitting 
a written request. If the testing must be 
staggered, EPA anticipates that it will 
first grant requests for those substances 
which lack a 4(a)(1)(A) finding and have 
the lowest production as reported in the 
proposed rule (56 FR 9107-9108, March 
4,1991).

TSCA section 14(b) governs EPA 
disclosure of all test data submitted 
pursuant to section 4 of TSCA. Upon 
receipt of data required by this rule,
EPA will publish a notice of receipt in 
the Federal Register as required by 
section 4(d).

Persons who export a chemical 
substance or mixture subject to a section 
4 test rule are subject to the export 
reporting requirements of TSCA section 
12(b). Final regulations interpreting the 
requirements of section 12(b) are in 40 
CFR part 707. In brief, as of the effective 
date of this test rule, an exporter of any 
of the substances listed in this rule must 
report to EPA upon the first annual 
export of the compound to any one 
country. EPA will notify the foreign 
country about the test rule for the 
substance.
F. Enforcem ent Provisions

EPA considers failure to comply with 
any aspect of a section 4 rule to be a 
violation of section 15 of TSCA. Section 
15 of TSCA makes it unlawful for any 
person to fail or refuse to comply with 
any rule or order issued under section 
4. Section 15(3) of TSCA makes it 
unlawful for any person to fail or refuse 
to (1) establish or maintain records, (2) 
submit reports, notices, or other 
information, or {3) permit access to or 
copying of records required by TSCA or 
any regulation or rule issued under 
TSCA.

Additionally, TSCA section 15(4) 
makes it unlawful for any person to fail 
or refuse to permit entry or inspection 
as required by section 11. Section 11 
applies to any “establishment, facility, 
or premises in which chemical 
substances or mixtures are 
manufactured, processed, stored, or 
held before or after their distribution in 
commerce...” EPA considers a testing 
facility to be a place where the 
substance is held or stored, and 
therefore, subject to inspection. 
Laboratory inspections and data audits 
will be conducted periodically in 
accordance with the authority and 
procedures outlined in TSCA section 11 
by duly designated representatives of 
the EPA for the purpose of determining 
compliance with this final test rule. 
These inspections may be conducted for 
purposes which include verification 
that testing has begun, that schedules 
are being met, that reports accurately 
reflect the underlying raw data, 
interpretations and evaluations, and to 
determine compliance with TSCA GLP 
Standards and the test standards 
established in the rule.

EPA’s authority to inspect a testing 
facility also derives from section 4(b)(1) 
of TSCA, which directs EPA to 
promulgate standards for the 
development of test data. These 
standards are defined in section 3(12)(B) 
of TSCA to include those requirements 
necessary to assure that data developed 
under testing rules are reliable and 
adequate, and such other requirements 
as are necessary to provide such 
assurance. EPA maintains that 
laboratory inspections are necessary to 
provide this assurance.

Violators of TSCA are subject to 
criminal and civil liability. Persons who 
submit materially misleading or false 
information in connection with the 
requirement of any provision of this rule 
may be subject to penalties which may 
be calculated as if they never submitted 
their data. Under the penalty provision 
of section 16 of TSCA, any person who 
violates section 15 could be subject to 
a civil penalty of up to $25,000 for each 
violation with each day of operation in 
violation constituting a separate 
violation. This provision would be 
applicable primarily to manufacturers or 
processors that fail to submit a letter of 
intent or an exemption request and that 
continue manufacturing or processing 
after the deadlines for such 
submissions.

This provision would also apply to 
processors that fail to submit a letter of 
intent or an exemption application and 
continue processing after EPA has 
notified them of their obligation to
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submit such documents (see 40 CFR 
790.48(b)).

Knowing or willful violations could 
lead to the imposition of criminal 
penalties of up to $25,000 for each day 
of violation, imprisonment for up to 1 
year, or both. In determining the amount 
of penalty, EPA will take into account 
the seriousness of the violation and the 
degree of culpability of the violator as 
well as all the other factors listed in 
TSCA section 16. Other remedies are 
available to EPA under section 17 of 
TSCA, such as seeking injunction to 
restrain violations of TSCA section 4.

Individuals as well as corporations 
could be subject to enforcement actions. 
Sections 15 and 16 of TSCA apply to 
“any person“ who violates various 
provisions of TSCA. EPA may, at its 
discretion, proceed against individuals 
as well as companies. In particular, this 
includes individuals who report false 
information or who cause it to be 
reported. In addition, the submission of 
false, fictitious, or fraudulent statements 
is a violation under 18 U.S.C. 1001.
IV. Economic Analysis

To assess the potential economic 
impact of this rule, EPA has prepared an 
economic analysis (Ref. 67) that 
evaluates the potential for significant 
economic impacts of this testing on test

sponsors. The economic analysis 
estimates ti)? costs of conducting the 
required testing for each of the 10 
substances, including both laboratory 
and administrative costs, and evaluates 
the potential for significant adverse 
economic impacts as a result of those 
costs, using a comparison between a 
substance’s annualized test costs and its 
annual revenues.

The estimated total costs of testing for 
each of the substances are $494,188 to 
$875,100, including $395,350 to 
$700,080 in laboratory costs and 
$98,838 to $175,020 in administrative 
costs. This is based on the cost range for 
each test given in the following Table 4:

Table 4.—Cost Range of TSCA 
Neurotoxicity Tests

Table 4.—Cost Range of TSCA 
Neurotoxicity Tests—Continued

Test Cost Range in 
Dollars

Functional observational bat-
tery.
Acute, 40 CFR 798.6050 . 16,500-23,325
Subchronic, 40 CFR 92,013-

798.6050. 170,625
Motor Activity.

Acute, 40 CFR 798.6200 . 18,625-26,388
Subchronic, 40 CFR 86,275-

798.6200. 162,388
Neuropathology.

Subchronic, 40 CFR 112,638-
798.6400. 200,125

Test Cost Range in 
Dollars

Schedule-controlled operant
behavior.
Subchronic, 40 CFR 168,138-

798.6500. 292,250

Actual test costs per substance should 
be lower since EPA assumed that each 
test would be done independently of 
one another. However, the sponsors 
might choose to combine the subchronic 
tests for a given substance which would 
conserve both animals and resources.

To evaluate potential economic 
impacts of the required testing, test 
costs are annualized and compared with 
annual revenues. The annualized test 
costs, using a 7 percent cost of capital, 
over a period of 15 years, are $54,259 to 
$96,081 for each of the 10 substances.

Dividing these annualized costs by 
the appropriate production volumes 
listed for each substance in Table 3 of 
the proposed rule (56 FR 9105, March 
4,1991), and then dividing these 
amounts by the appropriate price per 
pound in the following Table 5, the 
percent price increase per pound due to 
testing was estimated.

Table 5.—Economic Analysis

Chemical CAS No. Chemical Price/ 
Pound (Dollars)

Percent Chemical Price In- 
crease/Pound

pretnne ................................................... '........................................ 67-64-1 0.310 0.0071-0.0126
n-amyt fmntatn torhniral grade ..................................................... 628-63-7 0.660 CBI
1-hiitanol .................................................. ........................................ 71-36-3 0.380 0.0077-0.0136
rs-hniyi aretata .............................................. ....................... . 123-86-4 0.430 0.0648-0.1147
diethyl ether ..................................................................................... 60-29-7 0.515 0.1916-0.3392
P-ethnyyethannl ............................................................................... 110-80-5 0.750 0.0594-0.1052
ethyl .................................................................................... 141-78-6 0.410 0.0514-0.0911

78-83-1 0.380 0.0863-0.1528
108-10-1 0.450 0.0535-0.0948

tetrahydrofuran ...........— .........— .................................... ............. 109-99-9 1.220 0.0289-0.0511

Table 5 shows that for the 10 
substances, unit test costs are 
substantially lower than 1 percent of 
price. For these 10 substances, it 
appears that the costs of testing will 
have little significant adverse economic 
impact.

For a complete discussion of test cost 
estimation and potential for economic 
impact resulting from these costs, refer 
to the economic analysis which is 
contained in the public record for this 
rulemaking.

V. Availability of Test Facilities and 
Personnel

EPA has determined that test facilities 
and personnel are available to perform 
the testing specified in this final rule 
(Refs. 48 and 49). EPA also anticipates 
that laboratory capacity will increase to 
accommodate the demand created by 
future rulemaking.
VI. Rulemaking Record

EPA has established a record for this 
rulemaking (docket number OPPTS— 
42134B). In addition, each substance in 
the rule has a separate docket number.
This rnrnnl rnntninfi the ha sir.

information considered by EPA in 
developing this final rule and 
appropriate Federal Register notices.

A public version of the record, from 
which all Confidential Business 
Information (CBI) has been deleted, is 
available for inspection in the TSCA 
Public Docket Office, Room G-O04, NE 
Mall, 401M St., SW., Washington, DC 
20460, from 8 a.m. to 12 noon, and 1 
p.m. to 4 p.m., Monday through Friday, 
except legal holidays.

The record includes the following 
information:
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A. Supporting D ocumentation
(1) Federal Register notices pertaining 

to this rule consisting of:
(a) Notice of final rule on EPA’s TSCA 

Good Laboratory Practice Standards (54 
FR 34034, August 17,1989).

(b) Notice of final rule on data 
reimbursement policy and procedures 
(48 FR 31786,July 11,1983).

(c) Notice of proposed multi
substance rule for the testing of 
neurotoxicity (56 FR 9105, March 4, 
1991).

(d) Notice of TSCA section 
4(a)(l)(B)(i) statement of policy (58 FR 
28736, May 14,1993).

(e) Notice of proposed test rule for 
chloromethane (45 FR 48524, July 18, 
1980).

(f) Notice of proposed OSHA health 
standard for 2-ethoxyethanol (58 FR 
15526, March 23,1993).

(2) TSCA test guidelines cited as test 
standards for this rule.

(3) Communications consisting of:
(a) Contact reports of telephone 

conversations.
(b) Meeting summaries.
(4) Support documents consisting of:
(a) Economic impact analysis for the

substances contained in this final rule.
(5) Reports - published and 

unpublished factual materials including 
"Evaluation of TSCA guidelines for 
neurotoxicity testing." (April 14,1987).
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VII. Other Regulatory Requirements
A. Executive Order 12291

Under Executive Order 12291, EPA 
must judge whether a rule is “major” 
and therefore subject to the requirement 
of a Regulatory Impact Analysis, EPA 
has determined that this test rule is not 
major because it does not meet any of 
the criteria set forth in section 1(b) of 
the Order; i.e., it will not have an 
annual effect on the economy of at least 
$100 million, will not cause a major 
increase in prices, and will not have a 
significant adverse effect on competition 
or the ability of U.S. enterprises to 
compete with foreign enterprises.

This rule was submitted to the Office 
of Management and Budget (OMB) for 
review as required by Executive Order 
12291. Any written comments from 
OMB to EPA, and any EPA response to 
those comments, are included in the 
rulemaking record.
B. Regulatory F lexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et seq., EPA is certifying 
that this test rule will not have a
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significant impact on a substantial 
number of small businesses because: (1) 
They are not likely to perform testing 
themselves, or to participate in the 
organization of the testing effort; (2) 
they will experience only very minor 
costs, if any, in securing exemption 
from testing requirements; and (3) they 
are unlikely to be affected by 
reimbursement requirements.
C. Paperw ork Reduction Act

OMB has approved the information 
collection requirements contained in 
this final rule under the provisions of 
the Paperwork Reduction Act of 1980,
44 U.S.C. 3501 et seq., and has assigned 
OMB control number 2070-0033.

Public reporting burden for this 
collection of information is estimated to 
range from 499 to 6,984 hours per 
response (average of 2,400 hours per 
response). The estimates include time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information.

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Chief, Information Policy Branch, PM- 
223, U.S. Environmental Protection 
Agency, 401M St., SW., Washington, 
DC 20460; and to the Office of 
Management and Budget, Paperwork 
Reduction Project (2070-0033), 
Washington, DC 20503.
List of Subjects in 40 CFR Part 799

Chemicals, Chemical export, 
Environmental protection, Good

laboratory practices, Hazardous 
substances, Laboratories, Reporting and 
recordkeeping requirements, Testing.

Dated: July 12,1993.
Victor J. Kimm,
Acting Assistant Administrator for 
Prevention, Pesticides and Toxic Substances.

Therefore, 40 CFR, chapter I, 
subchapter R, part 799 is amended as 
follows:

PART 799— [AM ENDED]

1. The authority citation for Part 799 • 
continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, and 2625.
2. By adding § 799.5050 to subpart D 

to read as follows:

$ 799.5050 Multi-test requirements for 
specific chemical substances.

(a) General testing provisions—(1) 
Identification o f test substance. Table 1 
in paragraph (a)(5) of this section 
identifies those chemical substances 
that shall be tested in accordance with 
this section. The purity of each test 
substance shall be 99 percent or greater, 
unless otherwise specified in Table 1.

(2) Persons requ ired to subm it study 
plans, conduct tests, and subm it data. 
All persons who manufacture (including 
import) or process or intend to 
manufacture or process, including 
persons who manufacture or process or 
intend to manufacture or process one or 
more of the substances listed in Table 1 
in paragraph (a)(5) of this section as a 
byproduct, or who import or intend to 
import products which contain one or 
more of the substances listed in Table 1 
in paragraph (a)(5) of this section after

the effective date specified in Table 1 
under paragraph (a)(5) of this section to 
the end of the reimbursement period, 
shall submit letters of intent to conduct 
testing, submit study plans, conduct 
tests and submit data, or submit 
exemption applications, as specified in 
this section, subpart A of this part, and 
parts 790 and 792 of this chapter for 
single-phase rulemaking. Persons who 
manufacture, import, or process one or 
more of the substances listed in Table 1 
in paragraph (a)(5) of this section only 
as an impurity are not subject to these 
requirements.

(3) A pplicability o f  test guidelines.
The guidelines and other test methods 
cited in Table 1 under paragraph (a)(5) 
of this section are referenced here as 
they exist on the effective date listed in 
Table 1 for that specific test.

(4) Reporting requirem ents. All testing 
requirements in this section are subject 
to the submission of interim progress 
reports every 6 months beginning 6 
months after the effective date for that 
specific test listed in Table 1 under 
paragraph (a)(5) of this section. The date 
for the submission of final reports is 
specified as the number of months after 
the effective date for the specific test 
listed in Table 1 under paragraph (a)(5) 
of this section.

(5) Designation o f  sp ecific chem ical 
substances and app licable testing 
requirem ents. The substances identified 
by name and CAS number in Table 1 of 
this paragraph shall be tested in 
accordance with the designated testing 
requirements and any additional 
requirements and limitations specified 
in the following Table 1:

Table 1.—Chemical Substances Subject to Testing Under this Section

CAS No. Chemical name/types of testing Basic testing requirements (b) Additional test
ing requirements

Final
Limitations and Re- 

Restrictions ports 
Due

Effective
dates

60-29-7 Diethyl Ether
Health effects testing: 
Acute neurotoxicity:

Functional observational battery §798.6050, except para
graphs (d)(1)(i), (5) and 
(6).

(t)(i), (6)(i), (9 )(i)... 9 mo. (9/9/93)

Motor activity............................. §798.6200, except para
graphs (d)(1)(i), (5) and 
(6).

< m  (6)0), 2 )(i).... ...................  9 mo. (9/9/93)

Subchronic neurotoxicity:

Functional observational battery §798.6050, except para
graphs (d)(lK0. (5) and 
(6).

(1)0). <6)<ii). 2)<i) ... ...................  21 mo. (9/9/93)

Motor activity...... .— ...... ....... . §798.6200, except para- (1)(i), (6)(ii), 2)(i).... ...... . 21 mo. (9/9/93)
graphs (d)(1)(i), (5) and 
(6) .
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Table 1 .—C hemical Substances Subject to  T esting  Under  th is  Sectio n—Continued

Final
CAS No. Chemical name/types of testing Basic testing requirements fSrts

Due

Neuropathology ........ ....... .........

Schedule-controlled operant be
havior ...______________ ______

67-64-1 Acetone
Health effects testing:
Acute neurotoxicity:

Functional observational battery

Motor activity______ ................

Subchronic neurotoxicity: 

Functional observational battery

Motor activity............ ................

Neuropathology____________

Schedule-controlled operant be
havior _____ ________ _____ __

§798.6400, except para- (1)(1), (6)(H), 2)(i) . 
graphs (d)(1Xi), (5) and 
(6).

§798.6500, except para- (1)(i). (3)(i), (6)(ii), 
graphs (dX2)(l)(A), (vi),2)(l).
(*ii)(A), (6), (7) and (8Mv).

§798.6050, except para- (1>(i>, (6)(l), 2)(l) .. 
graphs (dX1)(i). (5) and 
(6).

§798.6200, except para- (1)0). (6X0.2>(i) .. 
graphs (dH1)0). (5) and 
(6).

§798.8050, except para- (1)0). (6)01), 2){i) . 
graphs (dXIXO. (5) and 
(6).

§798.6200, except para- (1)0). (6)(8), 2)0) . 
graphs (dX1)0). (5) and 
(6).

§796.6400, except para- (1)0). (6)00.2)0) . 
graphs (d)(1)0). (5) and 
(6)-

§798.6500, except para- (1)0), (3)0). (6)(H), 
graphs (d)(2)(i)(A). (vl),2)0).
0»XA).(6).(7)and(8)(v).

21 mo.

30 mo.

9  ma

9 mo.

21 mo.

21 mo. 

21 mo.

94 mo.

71-38-3 1-Butanol
Health effects testing:
Acute neurotoxicity:

Functional observational battery §798.6050, except para- (1)(i), (6)0), 2)(i) ....
graphs (d)(1X0. (5) and
(6).

Motor activity .............___ _____ §798.6200. except para- (1)0). (6)0), 2)0) ....
graphs (d)(1)(i), (5) and
(6).

Subchronic neurotoxicity:

Functional observational battery §798.6050, except para- (1)(1), (6)(ii), 2)(i)
graphs (d)(1)0). (5) and
(6).

Motor activity ..._____________  §798.6200, except para- (1)0). (6X1), 2)(!) ...
graphs (d)(1)0). (5) and
(6).

Neuropathology .............-----..... §798.6400, except para- (1)0), (6)00, 2)0) —
graphs (dX1)0). (5) and
(6).

Schedule-controlled operant be
havior  -----------------------------------  §798.6500, except para- (1)0), (3)0), (6)01),

graphs (d)(2)0XA), (vl). 2)0).
0«XA),(6),(7)and(8Xv).

78-83-1 Isobutyl Alcohol
Health effects testing:
Acute neurotoxicity:

9 mo. 

9 mo.

21 mo.

------- -----..... 21 mo.

».___ ______  21 mo.

_________ _ 24 mo.

Effective
dates

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)
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Table 1.—C hemical Substances Subject to Testing Under this Section—Continued

Final
CAS No. Chemical nameAypes o! testing Basic testing requfcements ^ . ^ K e n W  WB 2 » S e ^  |5rts E£ t a T

Functional observational battery $798.6050, except para- (1)(i), (6)(i), 2)(i) ?... ....... (9/9/93)

Motor activity.....  ..................

graphs (d)(1)(i), (5) and 
(6).

§798.6200, except para- (1)(i). (6)0), 2)(i) .... ...... ........... . 9 mo. (9/9/93)
graphs (d)(1)(f), (5) and 
(6).

Subchronic neurotoxicity:

Functional observational battery §798.6050, except para- (1)(i). (6)(lf), 2)(i) ... (9/9/93)

Motor activity .................. ...........

graphs (d)(1)(f), (5) and 
(6).

§798.6200, except para- (1)(i), (6)(ii), 2)(i) ... ...... (9/9/93)

Neuropathology........... .............

graphs (d)(1)(i), (5) and 
(6).

§798.6400, except para- (1)(i), (6)(ii), 2)(i) ... ...... (9/9/93)
graphs (d)(1)(i), (5) and 
(6). r ■; | 1 1 I  1 .

Schedule-controlled operant be-
havfnr ....................................... . §798.6500, except para

graphs (d)(2)(i)(A), 
(iii)(A), (6), (7) and (8)(v).

(1)(i), (3)(i), (6)(ii), ..... .......  36 mo. (9/9/93)
’ (Vi). 2)0). ’

108-10-1 Methyl Isobutyl Ketone 
Health effects testing: 

Acute neurotoxicity:

Functional observational battery §798.6050, except para- (1)(i), (6)(i), 2)0) .... .............  9 mo. (9/9/93)

Motor activity............. ...............

graphs (d)(1)(i), (5) and 
(6).

§798.6200, except para- (1)(0. (6)0). 2)(i) .... ......... . 9 mo. (9/9/93)
graphs (d)(1)(i), (5) and 
(6).

Subchronic neurotoxicity:

Functional observational battery §798.6050, except para- <D<0. <6)00. 2 )0 )............... .. (9/9/93)

Motor activity.............................

graphs (d)(1)(i), (5) and 
(6).

§798.6200, except para- (DO). <6)(R), 2 )(0 ................. (9/9/93)

Neuropathology.........................

graphs (d)(1)(i), (5) and 
(6).

§798.6400, except para- <1)(i), (6)<H), 2)0) ... (9/9/93)
graphs (d)(1)(i), (5) and 
(6).

Schedule-controlled operant be-
havior.......................... ................. §798.6500, except para

graphs (d)(2)(l)(A), 
(¡h)<A), (6), (7) and (8)(v).

(1)(f), (3)(f), (6)(ii), .............  30 mo. (9/9/93)

109-09-0 Tetrahydrofuran
Health effects testing: 
Acute neurotoxicity:

Functional observational battery §798.6050, except para- 0X0. (6)0). 2 )(i).................. (9/9/93)

Motor activity............ ...............

graphs (d)(1)(i), (5) and 
(6).

§798.6200, except para- <1)0). <6X0.2)0)................. (9/9/93)

Subchronic neurotoxicity: 

Functional observational battery

graphs (d)(1)(f), (5) and 
(6).

§798.6050, except para- (DO). (6)00.2)0) ... .....:....... ...... 21 mo. (9/9/93)
W h s  (d)(l)(i), (5) and 
(6)
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T able  1.— C h e m ic a l  S ub sta nc es  S u b jec t  t o  T e s tin g  U n d er  t h is  S e c tio n —Continued

CAS No. Chemical name/types of testing Basic testing requirements (b) Additional test
ing requirements

Limitations and 
Restrictions

Final
Re
ports
Due

Effective
dates

Motor activity............. .......... . §798.6200, except para- 0X0. (6)(ii). 2)(i) 4 21 mo. (9/9/93)

Neuropathology.........................

graphs (cOOKO. (5) and 
(6).

§798.6400, except para- (1X1), <6)(H). 2)(i) ... 21 mo. (9/9/93)
graphs (d)(1X0. (5) and 
(6).

Schedule-controlled operant be-
havior ................ ..................... ..... §798.6500, except para

graphs (d)(2)(i)(A), 
(iii)(A), (6),(7)and(8Xv).

(1)0) (3X0. (6)(ii). 
(vi). 2)0).

36 mo. (9/9/93)

110-80-5 2-Ethoxyethanol
Health effects testing:
Acute neurotoxicity:

Functional observational battery $798.6050, except para- (1)(i), (6)(i). 2)0) ....
graphs (dX1X0. (5) and
(6).

Motor activity ...................    §798.6200, except para- (1)0), (6)(i), 2X0
graphs (dX1X0. (5) and
(6).

Subchronic neurotoxicity:
Functional observational battery §798.6050, except para- (1)0), (6)(ii), 2 )(i)...

graphs (d)(1)(f), (5) and
(6).

9 mo. (9/9/93)

9 mo. (9/9/93)

21 mo. (9/9/93)

Motor activity______ _______  §798.6200, except para- (1)(i), (6)(u), 2)(i) ..; ............... . 21 mo. (9/9/93)
graphs (dXIXO, (5) and
(6).

Neuropathology____________  §798.6400, except para- <1)0). <6)(«). 2X0 ... ------ ............ 21 mo. (9/9/93)
graphs (d)(1X0. (5) and
(6).

Schedule-controlled operant be
havior ..................................... ...... : § 798.6500, except para- (1X0. (3)0). (6)00, ----------------  30 mo. (9/9/93)

graphs (dX2)(l)(A). (vl). 2)0).
0*0(A), (6), (7) and (8)(v).

123-86-4 n-Butyl Acetate
Health effects testing:
Acute neurotoxicity:

Functional observational battery §798.6050, except para- (1){i), (6)(i), 2)(i) .... ......... .........  9 mo. (9/9/93)
graphs (d)(1 KO. (5) and
(6).

Motor activity .............................  §798.6200, except para- (1)(l), (6)(i), 2)(t) ...i ... ............ 9 mo. (9/9/93)
graphs (d)(1)(i), (5) and
(6).

Subchronic neurotoxicity:
Functional observational battery §798.6050, except para- (1)(i), (6)(ii), 2)(i) ..: .................... 21 mo. (9/9/93)

graphs (d)(1)(f)* (5) and
(6).

Motor activity...... ....... ...........  §798.6200, except para- (1)(i), (6)(ii), 2)ft) ... ...................  21 mo. (9/9/93)
graphs (dX1)0). (5) and
(6).

Neuropathology...... ............. ....  §798.6400, except para- (1)(i), (6)(ii), 2)(l) ... ............ . 21 mo. (9/9/93)
graphs (d)(1)(i), (5) and
(6).

Schedule-controlled operant be
havior ............__ ..........___ §798.6500, except para- (1)0), (3)0), (6)(ji), ~............... .. 36 mo. (9/9/93)

graphs (d)(2)(i)<Aj. (vi), 2)(i).
0HKA),(6),(7)and(8)(v).
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Table 1.—Chemical Substances Subject to Testing Under this Section—Continued

Find
CASNo. Chamlcalname/lypes oftesting Basic testing requiremanla Æ

Due

Effective
dates

141-78-6 Ethyl Acetate
Health effects testing:
Acuta neurotoxicity:

Functional observational battery

Motor activity — ..._....___ .......

Subcftronic neurotoxicity: 

Functional observational battery

Motor activity

Neuropathology

Schedule-controlled operant be
havior ............................... .

628-63-7 n-Amyl Acetate
Health effects testing:
Acute neurotoxicity:

Functional observational battery

Motor activity

Subchronic neurotoxicity: 

Functional observational battery

Motor activity

Neuropathology

Schedule-controlled operant be
havior .............................. .

§798.6050, except para- (1)(i), (6)0), 2)(i) 
graphs (d)<1Ki), (5) and 
(6).

§798.6200, except para- <1)(l). (6)(i). 2){i) 
graphs (d)(1)(i), (5) and 
(6).

§798.6050, except para- (1)(i), (6)(H). 2)(i) 
graphs <d)(1 )<i), (5) and 
(6).

§798.6200, except para- (1)(i), <6)(ii), 2)(i) 
graphs (d)(1)(i), (5) aod 
(6).

§798.6400, except para- (1)(l), (6)01), 2)(i) 
graphs (d)(1)(f), (5) and 
(6).

§798.6500, except para- (1)(i), (3)(i), (6){ii), 
graphs (d)(2)(i)(À), (vi), 2K0-
(iii)(A),(6),(7)and(8)(v).

§798.6050, except para- (1)(i), (6)0), 2)0), 
graphs (d)(1)(i), (5) and (10)(i).
(6).

§798.6200, except para- (1)(i). (6)(l). 2)0), 
graphs (d)(1)(f), (5) and (10)(i).
(6).

§798.6050, except para- (1)(i), (6)(U), 2)(i), 
graphs (d)(1)(i), (5) and (10)0).
(6).

§798.6200, except para- (1)(l), (6)(il), 2)0), 
graphs (dK1)(i), (5) and (10)(i>-
(6).

§798.6400, except para- (1 )(i), (6)(ii), 2)0),
graphs (d)(1)(f), (5) and (10)(i).
(6).

§798.6500, except para- (1)0). (3)0), (6)(»i), 
graphs <d)(2)(i)(A), (vi), 2)0). (10)0).
(iH)(A), (6), (7) and (8)(v).

9 mo.

9 mo.

21 mo.

21 mo.

21 mo.

24 mo.

9 mo.

9 mo.

21 mo.

21 m a

21 mo.

36 mo.

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)

(9/9/93)
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(b) A dditional testing requirem ents. In 
addition to the testing requirements 
specified in Table 1 under paragraph 
(a)(5) of this section, the following 
additional requirements also apply 
when specified for a particular chemical 
substance in the “(b) Additional testing 
requirements“ column of Table 1:

(1) Test species and strains. If a 
species other than the one specified is 
used, the test sponsors shall provide 
justification/reasoning to the Agency for 
their selection. Commonly used 
laboratory strains shall be employed. 
Commonly used species include the 
mouse, rabbit and hamster. The test 
species shall be the:

(1) Rat.
(ii) [Reserved]
(2) Age. [Reserved]
(3) Sex. (i) Approximately equal 

numbers of male and female animals are

required for each dose level and control 
group. As an alternative, one sex may be 
tested, if 10 animals per dose and 
control are used.

(ii) [Reserved]
(4) Numbers p er dose group. 

[Reserved]
(5) Control groups. [Reserved]
(6) Duration ana frequency o f  

exposure, (i) Animals shall be exposed 
for 6 hours per day for 1 day.

(ii) Animals shall be exposed for 6 
hours per day, 5 days per week for a 90 - 
day period.

(iiiHv) [Reserved]
(vi) A multiple fixed-interval fixed- 

ratio schedule shall be used. Fixed-ratio 
and fixed-interval contingencies shall 
alternate throughout daily test sessions 
of at least 60 minutes duration.

(7) Dose levels and dose selection . 
[Reserved]

(8) Test substance and  
adm inistration. [Reserved]

2) Route o f exposure, (i) Animals shall 
be exposed via the inhalation route.

(ii) [Reserved]
(10) Percent purity, (i) A technical 

grade of n-amyl acetate shall be the test 
substance. The percent n-amyl acetate 
in the test substance shall be 
representative of the technical grades 
and shall be selected by the test 
sponsor. The test sponsor shall specify 
the percent n-amyl acetate in the test 
substance in the test protocol.

(11) [Reserved]
(11) Observation period. [Reserved]
(12) Test Procedures. [Reserved]

[FR Doc. 93-17861 Filed 7-26-93; 8:45 am]
BILUNG CODE 6560-50-f
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ENVIRONMENTAL PROTECTION 
AGENCY

[FRL-4683-5J

Solicitation Notice for Fiscal Year 1994 
Environmental Education Grants 
Program
Important Pre-Application Information

Pre-applications must be postmarked 
no later than October 15,1993. EPA 
expects to make the grant awards by 
April 1,1994.

Pre-applications will serve as the sole 
basis for evaluation and 
recommendation for funding.

This notice contains all information 
and forms necessary to submit a pre- 
application.

Pre-applications for grants with a 
federal share between $25,001 and 
$250,000 (the statutory ceiling for a 
grant) must be mailed to EPA 
headquarters. Pre-applications for a 
federal share of $25,000 or less must be 
mailed to your EPA regional office. (A 
list of addresses and phone numbers for 
mailing pre-applications and for asking 
questions is included at the end of this 
notice).
Purpose of Notice

This notice solicits pre-applications 
from eligible organizations and 
institutions for cooperative agreements 
or grants to support projects to design, 
demonstrate, or disseminate practices, 
methods, or techniques related to 
environmental education and training as 
specified in section 6 of the National 
Environmental Education Act (the Act) 
(Pub. L. 101-619). This grants program 
is separate from the Environmental 
Education and Training Program 
specified in section 5 of the Act.
Congressional Appropriation

The Act requires that 38% of the total 
funds Congress appropriates in a given 
fiscal year for activities under the Act be 
awarded as grants or cooperative 
agreements under the section 6 
Environmental Education Grants 
Program. Congress appropriated 
$2,470,000 in Fiscal Year 1992 and 
increased the appropriation to $2,700,00 
in Fiscal Year 1993. The President’s 
budget for Fiscal Year 1994 proposes to 
increase the section 6 grant funding to 
$3,060,000. EPA will award grants in 
Fiscal Year 1994 subject to the amount 
of the actual appropriated funds.
Funding Authority and History

On November 16,1990, the President 
signed the National Environmental 
Education Act. Section 6 of the Act 
requires that the U.S. Environmental

Protection Agency (EPA) administer an 
environmental education grants 
program to: Solicit environmental 
education projects; select suitable 
projects from among those proposed; 
supervise such projects; evaluate the 
results; and disseminate information on 
the effectiveness and feasibility of the 
practices, methods, techniques and 
processes resulting from these projects. 
EPA published the Environmental 
Education Grant Program regulations on 
March 9,1992 in the Federal Register 
under title 40 of the Code of Federal 
Regulations, Part 47 (40 CFR part 47).

In Fiscal Year 1992, EPA received 
more than 3,000 pre-applications 
requesting more than $100 million and 
awarded 219 grants for approximately 
$2,470,000 on June 29,1992. Individual 
awards ranged from less than $5,000 to 
$250,000 in federal funding. Each of 
EPA’s 10 regions awarded 
approximately $140,000 for grants with 
a federal share of $25,000 or less. At 
least half of these funds went to awards 
of $5,000 or less. In addition to the 
regional grants, EPA headquarters 
awarded approximately $1,000,000 for 
grants ranging between $25,001 and 
$250,000 in federal funds.

In Fiscal Year 1993, EPA received 
more than 2,000 pre-applications 
requesting nearly $70 million and 
awarded 261 grants for approximately 
$2,700,000 on June 28,1993. Although 
the total number of pre-applications 
slightly decreased in Fiscal Year 1993, 
the overall quality of the pre
applications improved from the 
previous year. As in the first year, the 
amount of money awarded per grant 
ranged from less than $5,000 to 
$250,000 in federal funding. Each of 
EPA’s 10 regions awarded 
approximately $170,000 fdt grants with 
a federal share of $25,000 or less. At 
least half of these funds went to awards 
of $5,000 or less. EPA headquarters 
awarded approximately $1,000,000 for 
grants ranging between $25,001 and 
$250,000 in federal funds.
Eligible Activities

A. What is the purpose o f the 
Environmental Education Grants 
Program?

The purpose of the EPA grants 
program is to stimulate environmental 
education by supporting projects to 
design, demonstrate, or disseminate 
practices, methods, or techniques 
related to environmental education. 
Funds for the program will not be used 
for technical training activities directed 
toward environmental management 
professionals or activities primarily 
directed toward support of non- 
educational research and development.

B. What specific activities will be 
eligible to receive funding?

As specified in the Act, the eligible 
environm ental education activities that 
may receive funding must include at 
least one of, but is not limited to, the 
following:

1. Design, demonstration, or 
dissemination of environmental 
curricula, including development of 
educational tools and materials;

2. Design and demonstration of field 
methods, practices, and techniques, 
including assessment of environmental 
and ecological conditions and analysis 
of environmental pollution problems;

3. Projects to understand and assess a 
specific environmental issue or a 
specific environmental problem;

4. Provision of training or related 
education for teachers, faculty, or 
related personnel in a specific 
geographic area or region; and

5. Design and demonstration of 
projects to foster international 
cooperation in addressing 
environmental issues and problems 
involving the United States and Canada 
or Mexico.

To help ensure that federal funds are 
not used to duplicate already existing 
curricula in #1 above, EPA encourages 
applicants to focus on the 
demonstration or dissemination of 
existing environmental curricula rather 
than the design of new curricula. EPA 
believes that the environmental 
education field needs to improve its use 
and dissemination of existing curricula 
more than it needs to develop new 
curricula.

Nonetheless, EPA does recognize that 
there are gaps in the types of curricula 
that presently exist and that there is 
some difficulty in gaining access to 
quality materials. Thus, applicants who 
propose to design new curricula in their 
pre-applications must demonstrate that 
there is a need to develop these new 
materials. For example, the applicant 
could demonstrate that the curricula 
proposed for development has not been 
designed to reach a particular target 
audience, that existing curricula cannot 
be adapted well to a particular local 
environmental concern, or that existing 
curricula is not otherwise readily 
accessible.

One resource that may help 
applicants determine whether a 

articular curriculum already exists is 
y contacting the National Consortium 

for Environmental Education and 
Training (NCEET). NCEET is a 
consortium of institutions led by the 
University of Michigan whose primary 
mission is to facilitate teacher training 
opportunities and to improve teachers’ 
access to quality environmental
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education materials. NCEET received a 
grant from EPA of $1.6 million in Fiscal 
Year 1992 to establish this program. To 
contact NCEET please write to: NCEET, 
School of Natural Resources, University 
of Michigan, Dana Building, Ann Arbor, 
Michigan, 48109-1115, 313-763-1312.

C. How does EPA defin e 
"environmental education" under the 
Environmental Education Grants 
Program? How is "environmental 
education " different from  
"environmental inform ation" under this 
program?

EPA will fund only environmental 
education projects. EPA will not fund 
projects that are solely designed to 
develop or disseminate environmental 
information. EPA defines these terms as 
follOWS. ■;*

Environmental education is a process 
that leads to responsible individual and 
group actions. Environmental education 
activities may take place in formal or 
informal settings. Environmental 
education should enhance critical 
thinking, problem solving, and effective 
decision-making skills. Education 
processes may include, but are not 
necessarily limited to, observing, 
measuring, classifying, experimenting, 
and other data gathering techniques that 
assist individuals in discussing, 
inferring, predicting, and interpreting 
information about environmental issues. 
Environmental education should engage 
and motivate individuals as well as 
enable them to weigh various sides of an 
environmental issue to make informed 
and responsible decisions.

Environmental information provides 
facts or opinions about environmental 
issues or problems, but does not 
enhance critical thinking, problem 
solving, or effective decision-making 
skills. Although information is an 
essential element of an educational 
effort, environmental information is not, 
by itself, environmental education.

D. Who m ay subm it pre-applications?
Any local or tribal education agency,

college or university, state education or 
environmental agency, not-for-profit 
organization, or noncommercial 
educational broadcasting entity may 
submit a pre-application. These terms 
are defined in section 3 of the Act and 
40 CFR 47.105.

E. May an organization subm it m ore 
than one pre-application  fo r  F iscal Year 
1994?

Yes, an organization may submit more 
than one pre-application for Fiscal Year 
1994, but only if the pre-applications 
are for completely different projects. For 
example, a national non-profit 
organization or a large university may 
wish to submit pre-applications from 
different chapters or departments for

different projects. No organization will 
be awarded more than one grant for the 
same project during the same fiscal year.

F. May an applicant who was 
aw arded funding fo r  F iscal Years 1992 
or 1993 subm it a pre-application fo r  
Fiscal Year 1994?

Yes, applicants who were awarded 
funding for Fiscal Years 1992 and/or 
1993 may submit a pre-application for 
Fiscal Year 1994. The Fiscal Year 1994 
pre-application may or may not have 
any relationship to the project funded in 
Fiscal Year 1992 or 1993. If the pre
application for Fiscal Year 1994 is for a 
project which expands a project already 
funded in Fiscal Year 1992 and/or 1993, 
the Fiscal Year 1994 pre-application 
will be completely re-evaluated based 
upon its merit in relation to the other 
Fiscal Year 1994 pre-applications and 
the new criteria set forth in the Fiscal 
Year 1994 solicitation.

G. May a teacher or educator apply?
Only organizations and institutions—

not indi viduals—are eligible to apply 
for grants. However, a teacher’s or 
educator’s school, institution or 
association may apply. The 
qualifications of those individuals 
participating in the proposed project 
will be an important factor in the 
evaluation and selection process.

H. Are m atching funds required?
Yes. Federal funds for projects shall

not exceed 75% of the total cost of such 
projects. EPA encourages non-federal 
matching shares of greater than 25%.
The non-federal share of project costs 
may be provided in cash or by in-kind 
contributions and other noncash 
support. In-kind contributions often 
include salaries or other verifiable costs. 
In the case of salaries, applicants may 
use either minimum wage or fair market 
value. The proposed match, including 
the value of in-kind contributions, is 
subject to negotiation with EPA. All 
grants are subject to audit, so the value 
of in-kind contributions must be 
carefully documented.

The matching (non-federal) share is a 
percentage of the entire cost of the 
project. For example, if the 75% federal 
portion is $5,000, then the entire project 
should, at a minimum, have a budget of 
$6,667, with the recipient providing a 
contribution of $1,667. The amount of 
non-federal funds, including in-kind 
contributions, must be briefly itemized 
in Block 15 of the SF 424 included at 
the end of this notice.
Funding Priorities

/. What type o f  projects will have the 
best chance o f  being funded?

To increase the chance of successfully 
competing for funding, the applicant’s

project should follow the guidelines 
discussed under #1 and #2 below.

1. The project must develop an 
environmental education practice, 
method, or technique which meets all 
three of the following criteria:

a. Is new or significantly improved;
b. Demonstrates the potential for wide 

application; and
c. Addresses a high priority 

environmental issue.
The terms new or significantly 

improved, wide application, and a high 
priority environmental issue are relative 
terms. As such, these terms must be 
defined by the applicant as they relate 
to the applicant’s specific project as 
discussed below.

For example, EPA may consider a 
project new or significantly improved if 
the project reaches a specific 
community for the first time. 
Alternatively, a project may be 
considered new or significantly 
improved if it reaches new audiences, 
develops new or improved teaching 
strategies, or uses new or improved 
applications for existing materials.

EPA may consider a project to have 
wide application if it targets a large and 
diverse audience in terms of numbers 
and demographics. It may also have 
wide application if it can serve as a 
model program in another setting such 
as another school, community, state, or 
region.

EPA may consider that a project 
addresses a high priority environmental 
issue if the applicant demonstrates that 
a particular issue is important to the 
community, state, or region being 
targeted by the project. For example, 
one community may have significant air 
pollution problems which Would make 
teaching about solutions to air pollution 
important to that community. In another 
community, unplanned development 
may threaten a nearby forest and its 
wildlife, thus, making habitat or 
ecosystem protection a high priority 
issue. In still another community, urban 
decay may make lead poisoning from 
paint or lead pipes important, especially 
for ethnic minority or low-income 
residents.

Within the context of the applicant's. 
perspective of their high priority 
environmental issue, EPA encourages 
applicants to develop projects that 
educate people about ways to address 
such issues through strategies that 
include pollution prevention. EPA also 
encourages applicants to develop 
projects that address the need to 
promote environmental equity.

The term pollution prevention refers 
to efforts to reduce or eliminate 
pollution upfront (i.e., before it is 
created) rather than waiting until the



4 03 00 Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Notices

pollution exists and then trying to 
minimize its impact through regulation 
or cleanup. Pollution prevention 
measures may include protecting 
natural resources through conservation 
or increasing efficiency in the use of raw 
materials, energy, water, or other 
resources. Pollution prevention is not 
the only strategy for reducing risk to 
public health and the environment, but 
it is EPA’s preferred approach.

The term environmental equity refers 
to efforts to increase environmental 
literacy and environmental career 
opportunities for people of diverse 
backgrounds, especially 
underrepresented populations such as 
ethnic minorities, low-income citizens, 
senior Americans, and people with 
disabilities.

2. EPA will select projects which 
close important gaps in the field of 
environmental education, placing 
special emphasis on educator 
workshops. Applicants must submit one 
of the following types of projects for 
consideration for binding:

a. Projects that improve 
environmental education teaching skills 
through vehicles such as educator 
workshops;

b. Projects that build state, local, or 
tribal government capacity to develop 
and deliver environmental education 
programs;

c. Projects that facilitate 
environmental education partnerships 
between governmental agencies, non
profit organizations, educational 
institutions, and/or the private sector; 
and/or

d. Projects that motivate the general 
public to be more environmentally 
conscious in making informed and 
responsible decisions that affect the 
environment through vehicles such as 
print, film, or broadcast media.

The term educator workshop refers to 
training activities that better prepare 
educators to utilize existing or new 
environmental education materials. 
Such workshops may be directed 
toward young people and/or adults in 
formal and/or informal settings. A 
formal setting is a school or other 
similar institution devoted to learning 
and an informal setting includes 
institutions such as museums, nature 
centers, parks, and community centers.

Workshops should emphasize the 
process, problem solving, and 
investigative approach to learning that 
is a fundamental aspect of most 
established environmental education 
materials and curriculum. Workshops 
should, in all cases, use a “hands-on” 
process approach to learning that leads 
to the development of problem solving 
and critical thinking skills. Workshops

may be specific to a particular set of 
environmental education materials and 
may include youth leaders and other 
professionals who work in the 
environmental education field.

The term building state, local, or 
tribal capacity refers to the development 
and implementation of plans designed 
to improve the coordinated delivery of 
environmental education at the state, 
local, or tribal level. Pre-applications 
addressing this priority should involve 
a coordinated effort by the primary 
environmental education providers from 
the respective state, local, or tribal 
government in the planning and 
implementation of the project. Examples 
of primary environmental education 
providers include State Departments of 
Education or Natural Resources, local 
school districts, and state, local, and 
tribal environmental education 
coordinating councils or associations. 
Examples of how an applicant may 
propose to build state, local, or tribal 
capacity includes the development of 
plans for:

• Identifying and assessing needs as 
well as setting priorities for 
environmental education;

• Creating grant programs or 
identifying funding sources for 
environmental education providers; 
and/or

• Addressing environmental 
education teacher training needs.

/. How m uch m oney m ay b e  requ ested  
an d what size grant pre-application  h as  
the best chan ce o f  being funded?

Applicants may request funding up to 
the statutory ceiling for any one grant of 
$250,000 in federal funds. However, 
pre-applications which request 
relatively small amounts of funding 
have a much better chance of being 
funded because EPA awards a much 
greater number of grants at the lower 
funding level. The statistics cited below 
show the proportion of grants funded at 
various funding levels. To increase your 
chance of being awarded funding, EPA 
strongly encourages applicants to 
request regional grants of less than 
$5,000 and headquarters grants closer to 
the $25,000 level rather than the 
$250,000 level in federal funding.

The statutory ceiling for any one grant 
is up to $250,000 in federal funding. 
EPA’s 10 regional offices award grants 
of up to $25,000 in federal funds. EPA 
headquarters awards grants with a 
federal share between $25,001 and 
$250,000. In Fiscal Year 1992, EPA’s 
regions awarded 210 grants of up to 
$25,000, and in Fiscal Year 1993, the 
regions awarded 252 grants of up to 
$25,000. At least half of the funds were 
for $5,000 or less, which means that 80 
percent of the total number of grants

awarded were $5,000 or less. By 
contrast, EPA headquarters awarded 
only 9 grants in Fiscal Years 1992 and 
1993 of between $25,001 and $250,000.
In Fiscal Years 1992 and 1993, EPA 
headquarters awarded only one grant for 
each year at or near the $250,000 level.
The Pre-Application

K. What is a  pre-application?
A pre-application is the “Application 

for Federal Assistance” form (Standard 
Form 424 referred to as an SF 424) and 
a work plan (described below). Please 
carefully follow the instructions that are 
provided with these forms. The SF 424 
and the completed work plan contain all 
the information EPA needs to evaluate 
the merits of your pre-application. 
Applicants will not be asked to submit 
additional information to support their 
projects, unless applicants are identified 
as finalists. In this case, finalists will be 
asked to submit various other forms 
necessary to complete a formal 
application (e.g., a “Certification 
Regarding Debarment, Suspension, and 
Other Responsibility Matters” form).

L. How m ust the pre-application  be 
subm itted and what must the SF 424 
and work plan  include?

The applicant must submit one 
original and two copies of the pre
application with the SF 424 signed. Hie 
pre-application must be signed by a 
person authorized to receive funds for 
the applicant. Please sign the original 
pre-application in blue ink to help EPA 
distinguish which is the signed original 
and which are the copies. Pre- 
applications must be reproducible. They 
should be stapled once in the upper left 
hand comer, on white paper, and with 
page numbers in the upper right hand 
comer. Pre-applications may not 
include brochures, video tapes, 
notebooks, or any other supporting 
material not described in Section L.2.

The following describes what an SF 
424 and a work plan are and what they 
must contain:

1. A pplication fo r  Federal A ssistance 
(SF 424). An SF 424 is an official form 
required for all federal grants. A 
completed SF 424 must be submitted as 
part of your pre-application. This form, 
along with instructions and an example 
of how to fill out the form, are included 
at the end of this notice. Please pay 
close attention to the sample form.

2. Work Plan. A work plan describes 
the applicant’s proposed project. Work 
plans must be no more than 10 pages for 
requests for a federal share of more than 
$5,000 and no more than 5 pages for 
requests for a federal share of $5,000 or 
less. These page limits apply only to the 
“summary,” “project description,” and 
“evaluation” sections of the work plan
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mentioned below; they do not apply to 
the appendices. One page is one side of 
a single-spaced typed page. The pages 
must be letter size ( 8 V 2 X I I  inches), with 
normal type size (10 or 12 cpi) and at 
least 1 inch margins. The only 
appendices and letters of support that 
EPA will accept are a budget, resumes 
of key personnel, and commitment 
letters from organizations that will be 
part of the applicant's project.

Work plans must contain the elements 
I-IV and must be submitted in the 
format described below. Note that next 
to some of the components of the work 
plan there are percentages which 
indicate the weight EPA will use to 
evaluate the proposal. Also note that 
certain components of the work plan are 
given greater weight than others.

I. Summary: A concise summary of no 
more than one page that states (1) the 
nature of the organization requesting 
funding, (Zj the type of project the 
applicant is proposing to develop as 
described under section I.2.a-d., (3) the 
overall purpose, specific objectives, and 
method for implementing the project,
(4) the demographics of the target 
audience, (5) the expected results of the 
project, and (6) how the funds will be 
used.

Weight: 10%.
II. Project D escription: A clear and 

concise project description which 
explains the following:

A, How the project is new and 
significantly improved, has wide 
application, and addresses a high 
priority issue as discussed in Section 
I.l.a-c.

Weight: 30%.
B. How the project closes one of the 

important gaps in the field of 
environmental education by improving 
teaching skills, building governmental 
capacity, facilitating partnerships, and 
motivating the public as discussed in 
section I.2.a-d.

Weight: 30%.
III. Evaluation: A discussion on how 

the applicant will evaluate the outcome 
of the project. The evaluation must 
include a discussion on the anticipated 
strengths and challenges in 
implementing the project as well as how 
the benefits of the project will be 
sustained after the EPA grant period is 
completed.

Weight: 10%.
IV. A ppendices: Attachments to the 

work plan which contain information 
on the budget, key personnel, and letters 
of commitment.

A. Budget: An appendix with a budget 
describing how funds will be used for 
personnel, fringe benefits, travel, 
equipment, supplies, contract costs, and 
other costs. Funds cannot be used for

construction. Include an expenditure 
schedule or budget milestones for 
proposed activities. The budget will be 
evaluated in terms of a clear and 
accurate explanation of the use of funds, 
the extent to which it is reasonable 
given the activities proposed, and 
whether it illustrates wise use of public 
funds.

Weight: 10%.
B, Key Personnel: An appendix with 

one or two page resumes of up to three 
key personnel directing and 
implementing the project.

Weight: 10%.
C. Letters of Commitment: An 

appendix with one page letters of 
commitment from organizations with a 
significant role in the project. Letters of 
endorsement will not be considered.

No weight, but required if other 
organizations have a significant role in 
the project.

M . When and w here must p re
applications be subm itted?

Pre-applications must include the SF 
424 and the work plan to be considered 
for funding. A signed original plus two 
copies of the original pre-application 
must be mailed to EPA postmarked no 
later than Friday, October 15,1993. Pre
applications requesting $25,000 or less 
in federal funds must be submitted to 
the EPA regional office for the region 
where the project is located. Pre
applications for a federal share of more 
than $25,000 and up to $250,000 must 
be submitted to EPA’s headquarters in 
Washington, DC. A list of addresses is 
included at the end of this notice.
Review and Selection Process

N. How will pre-applications be 
review ed and who will conduct the 
reviews?

Pre-applications will be reviewed in 
two phases—the screening phase and 
the evaluation phase. During the 
screening phase, pre-applications will 
be reviewed to determine whether they 
meet the basic elements described in the 
“Eligible Activities” and “Funding 
Priorities” sections of this solicitation. 
Those pre-applications which meet 
these basic elements will enter the 
evaluation phase of the review process. 
During this phase, pre-applications will 
be evaluated based upon the quality of 
their work plans, especially the degree 
to which the “Project Description” 
section of the work plan follows the 
guidelines set forth in the “Funding 
Priorities” section H.l and H.2.

Reviewers conducting the screening 
and evaluation phases of the review 
process will include EPA officials and 
external environmental educators 
approved by EPA. At the conclusion of 
the evaluation phase, the reviewers will

rank the pre-applications based upon 
the weighting system described in 
section L.2.

O . How will the fin a l selections be 
m ade?

After individual projects are 
evaluated and ranked by the reviewers 
as described in section N, EPA officials 
in the regions and at headquarters will 
select finalists among the highest ranked 
pre-applications. In making final 
selections, EPA will take into account 
geographic and socioeconomic balance, 
subject matter diversity, cost, and 
projects whose benefits can be sustained 
after the grant is completed.

Regional Administrators will select 
the grants for projects with federal 
funding of $25,000 or less. The 
Associate Administrator of the Office of 
Communications, Education, and Public 
Affairs at EPA headquarters will select 
the grants for projects with federal 
funding of more than $25,000, taking 
into account the recommendations of 
the Director of the Environmental 
Education Division.

P. How will applicants b e  notified?
After all pre-applications are received,

EPA will mail acknowledgements to 
each applicant. EPA will notify 
applicants again after all pre
applications have been screened and 
evaluated and final recommendations 
for funding have been made. Applicants 
who have been recommended for 
funding will be asked to submit 
additional information necessary to 
complete the award process. EPA 
headquarters and each region will set up 
their own processes for providing 
feedback to individual applicants who 
did not receive funding to help improve 
their ability to successfully compete for 
funding in future years. The degree to 
which EPA can assist applicants in 
providing feedback will vary depending 
upon resources available to manage this 
process.

Q. W here m ay an individual obtain  
m ore inform ation on possible sources o f  
funding other than EPA’s grants 
program?

The large number of pre-applications 
EPA received in Fiscal Years 1992 and 
1993 demonstrate the strong demand for 
funding environmental education 
projects. EPA expects an equally large 
demand for funding for Fiscal Year 
1994. Unfortunately, EPA alone cannot 
meet this demand. Thus, in cooperation 
with EPA, the North American 
Association for Environmental 
Education (NAAEE) has developed a 
publication called “Funding Your 
Environmental Education Program” 
which provides strategies for identifying 
potential sources of funding. This 
publication can be purchased for a $5.00



4 0 3 0 2 Federal Register / Vol. 58, No. 142 / Tuesday» July 27, 1993 / Notices

fee by writing to NAAEE, Publications 
and Member Services, P.O. Box 400, 
Troy, Ohio, 45373.
Grant Activities

R. When can proposed  activities start?
Activities cannot start before funds

are awarded. Award dates are targeted 
for April 1,1904.

S. When must p roposed  activities b e  
com pleted?

Applicants should plan to complete 
projects within the time frame specified 
in the pre-application.

T. May an applicant request Fiscal 
Year 1994 funds fo r  a  project that 
extends beyond a  on e year budget 
period?

Pre-applications submitted to EPA 
regional offices for up to $5,000 may 
request funds for only a one year budget 
period. Pre-applications submitted to 
EPA regional offices or headquarters 
requesting funds of more than $5,000 
may request funds for up to a two year 
budget period.

U. Who will perform  projects and  
activities?

The Act requires that projects be 
performed by the applicant or by a 
person satisfactory to the applicant and 
EPA. All pre-applications must identify 
any person other than the applicant that 
will assist in carrying out the project.

V. What reports must grant recipien ts 
com plete?

All recipients must submit final 
reports and all work products for EPA 
approval prior to the expiration of the 
project period. Recipients must provide 
an annual progress report for projects of 
more than one year in duration. 
Recipients of grants with a federal share 
greater than $5,000 may be expected to 
report on quarterly or semiannual 
progress, as well as final project 
completion. Specific report 
requirements will be detailed in the 
award agreement. EPA will collect, 
evaluate, and disseminate final reports 
and work products from grantees to 
serve as model programs. Since sharing 
information is crucial to the overall 
success of the Section 6 grants program, 
grantees may be asked to transmit an 
extra copy of their final reports and 
work products to a central collection 
point.
Fiscal Year 1995

V. How can inform ation b e  obtained  
on the F iscal Year 1995 EPA 
Environm ental Education Grants 
Program?

After the Fiscal Year 1994 grants 
process is completed, EPA will develop 
an entirely new mailing list for the 
Fiscal Year 1995 solicitation. The 
mailing lists compiled for Fiscal Years 
1994 will not be used for Fiscal Year
1995. If you would like to receive 
information on the Fiscal Year 1995 
Environmental Education Grants 
Program, you must mail (do not 
telephone) your request along with your 
name, organization, address, and pnone 
number to: Environmental Education 
Grants Program (1995), Environmental 
Education Division (A—107), U.S EPA, 
401 M Street, SW., Washington, DC 
20460.

Dated: )uly 19,1993.
Loretta M. Ucelli,
Associate Administrator, Office o f 
Communications, Education, and Public 
Affairs.
Contact Names and Addresses
U.S. EPA H eadquarters
M ail Pre-A pplications to: U.S. EPA-Env. 

Ed. Grants, Environmental Education 
Division (A-107), Office of 
Communications, Education, and 
Public Affairs, 401 M Street, SW., 
Washington, DC 20460 

Inform ation: George Walker, 
Environmental Education Specialist, 
(202) 260-3335

EPA Regional O ffices
Region I: CT, ME, MA, NH, RI, VT 
M ail Pre-A pplications to: U.S. EPA-Env. 

Ed. Grants, Henry Burrell, Chief, 
Grants Information and Management 
Section, JFK Federal Building (PGI), 
Boston, MA 02203

Or Hand-Deliver A pplications to: One 
. Congress Street, 11th Floor Mail 

Room; Boston, MA 02114, [between 8 
a.m. and 4 p.m.J

Inform ation: Maria Pirie, Environmental 
Education Coordinator, (617) 565— 
9447

Region II: NJ, NY. PR. VI 
M ail Pre-A pplications to: U.S. EPA-Env. 

Ed. Grants, Grants Administration 
Branch, 26 Federal Plaza, Room 1714, 
New York, NY 10278 

Inform ation: Teresa Ippolito, 
Environmental Education 
Coordinator, (212) 264-2980 

Region ffl: DC, DE, MD, PA, VA, WV 
M ail Pre-A pplications to: U.S. EPA-Env. 

Ed. Grants, Grants Management Chief 
(3PM71), Grants Management Section, 
841 Chestnut Street, Philadelphia, PA 
19107

Inform ation: Bonnie Smith or Amelia 
Libertz, Environmental Education

Coordinators, (215) 597—9076 or (215) 
597-9817

Region IV: AL, FL, GA, KY. MS, NC, SC, 
TN

M ail Pre-A pplications to: U.S. EPA-Env. 
Ed. Grants, Office of Public Affairs 
(E2), 345 Courtland Street, NE.,
Atlanta, GA 30365 

Inform ation: Rae Hallisey,
Environmental Education Office,
(404) 347-3004

Region V: IL, IN, MI, MN, OH, WI 
M ail Pre-A pplications to: U.S. EPA-Env. 

Ed. Grants, Grants Management 
Section (MG-10J), 77 West Jackson 
Boulevard, Chicago, IL 60604 

Inform ation: Suzanne Saric, 
Environmental Education 
Coordinator, (312) 353-3209 

Region VI: AR, LA, NM, OK, TX 
M ail Pre-A pplications to: U.S. EPA-Env. 

Ed. Grants, Environmental Education 
Coordinator (6X), 1445 Ross Avenue, 
Dallas, TX 75202 

Inform ation: Sandy Sevier, 
Environmental Education 
Coordinator, (214) 655—2204 

Region VII: IA, KS, MO. NE 
M ail Pre-A pplications to: U.S, EPA-Env. 

Ed. Grants, Grants Administration 
Section, 726 Minnesota Avenue, 
Kansas City, KS 66101 

Inform ation: Rowena Michaels, 
Environmental Education 
Coordinator, (913) 551—7003 

Region VIII: CO, MT, ND, SD, UT, WY 
M ail Pre-A pplications to: U.S. EPA-Env. 

Ed. Grants (80EA), 9 9 9 18th Street, 
Denver, CO 80202—2405 

Inform ation: Cece Forget,
Environmental Education 
Coordinator, (303) 391-6999 

Region IX: AZ, CA, HI, NV, American 
Somoa, Guam, Northern Marianas, 
Republic of Palau

M ail Pre-A pplications to: U.S. EPA-Env. 
Ed. Grants, Office of Public Affairs 
(E2), 75 Hawthorne Street, San 
Francisco, CA 94105 

Inform ation: Ida Tolliver,
Environmental Education 
Coordinator, (415) 744-1581 or (415) 
744-1582

Region X: AK, ID, OR, WA 
M ail Pre-A pplications to: U.S. EPA-Env. 

Ed. Grants, Public Information Center 
(SO-143), Environmental Education 
Grants, 1200 Sixth Avenue, Seattle, 
WA 98101

Inform ation: Sally Han ft, Environmental 
Education Coordinator, (203) 553- 
1207

BILUNG CODE: 6660-60-P
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APPLICATION FOR 
FEDERAL ASSISTANCE

QMS Approval Mo. 0 )4 1 4 0 4 }
Sr OATS SUSaMTTEO Applicant idantifiar

A OATS RECEIVED SV STATS Stata Application tdantitiar

S OATS RECEIVED SV SEDERAI AQCNCV Fader a) idantifiar

I. TVRf or SUBMISSION! 
■ApOhCMtion •
Q  Construction

PfM DplfCaOO *
O  Construction

H  NonConstructton ; Q  Non-Construction

l  APPLICANT INFORMATION

LagalNamo: Organauonai unit

Address (gn>• &iy. county, stars. and no coda) Mama and tafapnona numdsr of the parson to b e  oontactad on matters involving 
tn<s application (piva a rea  co d a )

A BMRLOVSR lOCNTIinCATION NUMBER IfINI: r. Tvaf os applicant: (amar aoonoonaia <a«ar m Post l ' T

A TVP* OP APPLICATION!

Q  Maw O  Continuation Q  Revision

it Revision enter aoorooriate tettenst m bout eat □  □

A increase Award B Oecrease Award C  increase Duration

0  D ecrease Duration Other (*oec/fyf

A. S ta ta M indspendsnt School Oist.
9 County 1 S ta ts  Controlled institution of Higher te em in g
C Mumopa) J  Pnvati Umversny - -
0 Township K. Indian Tribe
E interstate L individual
F mtarmumcipsl M Profit O rganiotion
0 Special District N Other tSoecify)

A NAME or FEDERAL AOiNCr

IA CATALOO Of »fCEAAL OOMKSTtC 
ASSISTANCE NUMBER:

t i t l e  Environmental Educational Grants

it. descriptive title of applicants project

a b e d  (circle one) [see Section 1.2]

IA AREAS AFFECTED BY PROJECT ( O f t .  COunt/aA Jtatas. ate.)

H SAQSQSEO PROJECT: la CONGRESSIONAL DISTRICTS Of

Start Date Ending Oate a Applicant b Protact

«S ESTIMATED SUNOINO: t|. IS ARRUCATION SUBJECT TO REVIEW BV STATS EXECUTIVE OROER 1137J RROCESST
a fed eral S 00 S. YES YH S PR£APPLICATION/APPLICATION W AS MAOS AVAILABLE TO T>-£ 

STATE EXECUTIVE ORDER 12372 PR O C ESS FO R REVIEW ON

0  Applicant t .00
OATE

c State s 00
b NO Q 3  PROGRAM IS NOT COVERED BY E O 1 2 372

d Local S .00
Q  OR PROGRAM MAS NOT BEEN SELECTED BV STATE FO R REVIEW

e Other S 00

f Program income I 00 17. ts THE APPLICANT OEUNOUENT ON ANV FEDERAL OCSTT

n  Yas if 'Y e t .*  attach an explanation. Q  No
g t o t a l t 00

iA rumi sest os mv knowledos ano seues a u  data m  ma application, preappucation arc true ano corrsct. tmi document mas seen ouly
AUTHORIZED SV THE OOVESNINO SOOV OS TM« APPLICANT ANO THE APPLICANT WIU COMPLY WITH THE ATTACHED ASSURANCES IR TH* ASSISTANCE If AWAROEO

• r voed Name of A utnonod Representative b Title C Tflepnone ngmoe»

O Signature ot A utnonod Representative

B,#vious Editions W  usane

a Oata Signed

^tanoard ¿orm 424 M R r1 A - l f “  
P'SK-'OaO oy QM S C^twia- A t t i

Authorized for Local Reproduction
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QMS Approval Mo. 034*0043
A P P L I C A T I O N  F O R  
F E D E R A L  A S S I S T A N C E

1/ oat® susmttod

1 0 / 1 0 / 9 3
Applicant idsntitiar

1. TVS® Of SUBMISSION!
Application • ; Prooppiicaoon 
0  Construction • Q  Construcuon

QB Non-Conitruction Q  Non-Conjtrucnon

l  OAT® MCCtVCO ®V STAT® Stats Application idsntiiior

4 OAT® MCIIVIO ®V flOKRAL AQCNCV Fpdtrat idsntitiar

1  AAPLlCAMT INFOftMAHOM

Lao** Mama;Clean-Up School Organisational Unit ,  ^  ,Environmental Office
Addraaa (g>* city. county. *fato. ana u p  coco)
100 State Street 
Belle View, Green County 
Any State 12345

Mama and twaonona numftar at tha parson to fta contact ad on mattars involving 
misapplication igiua woo coa*l

Willie Doitt (123)456-7890

a. IMPLOVI1I lOCNTIPICATIOM NUMMA iCIMt:mi- 3 4 5 6 7 8 9
?. tvs® Of AffuCANT: lanrar approonato lotton m bon/ nr

A TVS® Of APfUCATIOIk

S3 Man □  Continuation Q  Pa^

•t Pavijroo antar aooroonata Mttarts) m oowasi ( j  
A Incraasa Award 8 Oacraasa Award 
0  Oacraasa Ouratton Otnar (toacityt

h mdaoandant School Ost 
i Stats ControOad institution at Hignar Laammg 
J  Pnvata Umuarsity 
K Indian Tntoa 
l individual 
M Protit Organisation
N Other iSoacify) _______________________

t. NAM® Of f CDCAAL AOINCV-

U.S. EPA
It- CATALOG Of fCOCNAL OOWSSTtC 

ASSISTANCI NUMSUfc

title. Environmental Educational Grants

H  AJttAS AffICTIO iv fOOJlCT (cilia*, counting, jraras. arc ):
Green and Surrounding Counties

11./OSSCAIfTtV«TTn.tOf APPLICANT'S P*OJ®CT: ,  ■ .  .  ,  _/a/b c d .(circle one) [see Section 1.2
Teacher environmental workshop: 
behavioral changes in setting positive 
Influences on students

II. fAOfOSiO f»OJiCT 14 COMGAf SSIOMAL OlSTSlCTS Of
Start Oats

4/1/94
Endmg Data

3/31/95
a Apphcant 

0 2
ft Proiact01, 02, 03

1» ISTIMaTIO fUNOINO 1«. IS AffLlCATION SUSJfCT TO AKVICW SV STAT® CXCCUTIVC O«0«a m n  MOCCSST

a fsoarai % 5,000 00 a. YES TVttS PPEAPPLlCATIOreAPPLICATION w a s  MAOS AVAILABLE TO TLE 
state EXECUTIVE OROER <2372 PROCESS FOR REVIEW ON

0 Applicant t 1,66700 OATE

c State S .00
0 MO E  PROGRAM IS NOT COVERED 8V E 0  i?372

d Local 8 00
□  OR PROGRAM HAS MOT BEEN SELECTED BY STATE FOR REVIEW

a Otnar I 00
l P* OQ» am Incoma t 00 IT. «TM® APPLICANT DCUNOUIMTON ANYnOCRALOOTT

Q mo
o total t 6,667°° L J  Y®s if “ as. attach an explanation

14 TOTMCSCSTOf MVKNOWLIOOf ANOSCUSf ALL DATA IN TNI® APPLICATION. PPSAPPUCAT10M API TPU® AMO COA*®CT. TN® OOCUMSMT NAS SCCN OULY 
AUTMOPtnO ®V TM* OOVCRNMQ SOOV Of TM® Af fLICANT AMO TM® APPLICANT WILL COMPLY WITH TN* ATTACM®0 ASSUNAMCIS If TN® ASSIST AMCC 1® AWAPOCO

a Tyoad Mama o• Authorised Representative Gertrude Smith ft Tit* .  .Superintendent c TaMphono «umoe*123-456-0987
4  Signature ot Autnonred Rooreaontativo a Data Signad .

X £ / ? / / * / ? £ .

Presenfted Ov OM8 Cifct4a> A l l !
Authorized for Local Reproduction
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INSTRUCTIONS FOR THE SF 424

This is a standard form used by applicants as a required facesheet for preapplications and applications submitted 
for Federal assistance. It will be used by Federal agencies to obtain applicant certification that States which have 
established a review and comment procedure in response to Executive Order 12372 and have selected the program 
to be included in their process, have been given an opportunity to review the applicant's submission.
Item: Entry: Item: Entry:

1. Self-explanatory.
2. Date application submitted to Federal agency (or 

State if applicable) & applicant's control number 
(if applicable).

3. State use only (if applicable).
4. If this application is to continue or revise an 

existing award, enter present Federal identifier 
number. If for a new project, leave blank.

5. Legal name of applicant, name of primary 
organizational unit which will undertake the 
assistance activity, complete address of the 
applicant, and name and telephone number of the 
person to contact on matters related to this 
application.

6. Enter Employer Identification Number (EIN) as 
assigned by the Internal Revenue Service.

7. Enter the appropriate letter in the space 
provided.

8. Check appropriate box and enter appropriate 
letterfs) in the space(s) provided:
—"New" means a new assistance award.
—"Continuation" means an extension for an 

additional funding/budget period for a project 
with a projected completion date.

—"Revision" means any change in the Federal 
Government’s financial obligation or 
contingent liability from an existing 
obligation.

9. Name of Federal agency from which assistance is 
being requested with this application.

10. Use the Catalog of Federal Domestic Assistance 
number and title of the program under which 
assistance is requested.

11. Enter a brief descriptive title of the project, if 
more than one program is involved, you should 
append an explanation on a separate sheet. If 
appropriate (e.g., construction or real property 
projects), attach a map showing project location. 
For preapplications, use a separate sheet to 
provide a summary description of this project 
Also c ir c le  a  b c  o r d to  in d icate the 
focus o f p ro ject as described in  Section  
1 .2  o f S o licita tio n  N otice.
[P R  Doc 9 3 -1 7 8 7 1  P ile d  2 -2 6 -9 3 ; 8 :45  am ] 
biluno  COOS 9M0-60-C

12. List only the largest political entities affected 
(e.g., State, counties, cities).

13. Self-explanatory.

14. List the applicant's Congressional District and 
any Districts) affected by the program or project.

15. Amount requested or to be contributed during 
the first funding/budget period by each 
contributor. Value of in-kind contributions 
should be included on appropriate lines as 
applicable. If the action will result in a dollar 
change to an existing award, indicate only the 
amount of the change. For decreases, enclose the 
amounts in parentheses. If both basic and 
supplemental amounts are included, show 
breakdown on an attached sheet. For multiple 
program funding, use totals and show breakdown 
using same categories as item 15.

16. Applicants should contact the State Single Point 
of Contact (SPOCV for Federal Executive Order 
12372 to determine whether the application is 
subject to the State intergovernmental review 
process.

17. This question applies to the applicant organi
sation, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, loans 
and taxes.

18. To be signed by the authorized representative of 
the applicant. A copy of the governing body's 
authorization for you to sign this application as 
official representative must be on file in the 
applicant's office. (Certain Federal agencies may 
require that this authorization be submitted as 
part of the application.)

SF 424 (REV 4-SSI Back
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INFORMATION AND ASSISTANCE

Federal Register

Index, finding aids &• general information 
Public inspection desk 
Corrections to published documents 
Document drafting information 
Machine readable documents

202-523-5227
523-5215
523-5237
523-3187
523-3447

Code of Federal Regulations

Index, finding aids & general information 
Printing schedules

523-5227
523-3419

Laws

Public Laws Update Service (numbers, dates, etc.) 
Additional information

523-6641
523-5230

Presidential Documents

Executive orders and proclamations
Public Papers of the Residents
Weekly Compilation of Presidential Documents

523-5230
523-5230
523-5230

The United States Government Manual 

General information 
Other Services

523-5230

Data base and machine readable specifications 
Guide to Record Retention Requirements 
Legal staff
Privacy Act Compilation
Public Laws Update Service (PLUS)
TDD for the hearing impaired

523-3447
523-3187
523-4534
523-3187
523-6841
523-5229

ELECTRONIC BULLETIN BO ARD

Free Electronic Bulletin Board service for Public 
Law numbers, Federal Register finding aids, and 
a list of Clinton Administration officials.

202-275-1538, 
or 275-0920

FEDERAL REGISTER PAGES AND DATES, JULY

35357-35840................ ^ ......1
35841-36116............................2
36117-36300.....................  6
36301-36588............................7
36580-36852.....  8
36853-37412...........................9
37413-37630.................   12
37631-37846...............  13
37847-38044......    14
38045-38262..........................15
38263-38508..........................16
38509-38660.......  19
38661-38910......................... 20
38911-39112.........................21
39113-39416......................... 22
39417-39624..............   23
39625-40030.........................26
40031-40306.........................27

CFR PARTS AFFECTED DURING JULY

At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since the 
revision date of each title.

3 CFR
Executive Orders:
6546 (Revoked by 

PLO 6989 of
July 6) ........ .....38083

12737 (Revoked by
EO 12852)...................35841

12775 (Revoked in
part by EO 12853)...... 35842

12779 (Revoked in
part by EO 12853)...... 35842

12834 (See DOJ 
final rule of
July'21)........ ........  39444

12846 (See DOT final 
rule of June 25)........... 35828

12852.. ..............35841
12852 (Amended by

EO 12855).............   39107
12853.. ........................35842
12854..........     36587
12855.. ...........  39107
Administrative Orders:
Presidential Determinations;
93-28 of June 25,

1993.............................37631
93-29 of June 29,

1993............................ 35357
Proclamations:
6515 (See Proc.

6579)......     36839
6576.. ............   .....36117
6577.. .......  36301
6578....   36585
6579.. .........Í...  36839
6580......   .............38659
6581.»............   40031
Memorandums:
July 19,1963..................39109
Notices:
July 20,1993.................. 39111

5 CFR

230................t...... ......... 36119
250.. .....  36119
532.. ..    38263
581.. ........................35845
890.......   38661
1201...........   36345
1209........     36345
630.. .........  39596
Ch. XXII.... ...........   39625
2634.. .......  38911
890.. .............................. 39596

7 CFR

2...........„........................35359
226.. ........»»,...........37847
240»..........   ,...39113
246_____  37633
250........     39113

301 .........36589, 36590, 36591,
39123,39417,39418

318».................... .............40190
319............   38263, 40033
354.. ..........  »38269
400.. ..    ...36592
723.....  36853, 36857
906»....................   .....37635
910................... ...............38271
922.......  ,.».».»38272
923»».».».»».......»»»..».»38272
924........   ...»»„»»38272

'944...».........................„.»39428
945..........     38274
967.. .......... »..... .„38276, 38277
981.. ........  37636
987....................     37638
1030.......  40037
1980.. ..................... .„40039, 40190
1097................  ..„„„„34359
1098.. .....  ...35361
1099.. ........................34362
1108.. ............. „„„36859
1211......„„„„„„„„.„„„„„38278
1421.. ........................ 38509, 38663
1464................................ 36857, 36861
1435..........   ...36120
1755.........     „36252
1924......      38913
1930..............     38913
1940..............     ....38949
1944.. ..  38913, 39428
1951»................................38913
1955.............   38913, 38948
1965............     38913
1980....................   38951
Proposed Rules:
55.. .»............................ 37872, 38602
56.......    37872, 38602
59„„............................ .....37872, 38602
70......    37872, 38602
330.. .........   38308
400....................   37874
1421.. ...................... ...38311
1468.......................  37876
8 CFR
3.................................. ......38952
100............   ...38045
212..............     38045
245„„„„.„„„„„........ .......35832
Proposed Rules:
208.. ................   38312
236.......    „38312
242».........   38312
9 CFR
1 .    39124
2  ....  39124
78...........   .....36593
91 .37639
92 .................37641, 37642,38282,



11 Federal Register / Vol. 58, No. 142 / Tuesday, July 27, 1993 / Reader Aids

38954
94.................  36593, 36594
98................................... 37642
130..........................   38954
317....................  ......38046
381................................. 38046
Proposed Rulss:
3 .................................39458
78....................... 37665, 39458
85................................... 37666
91 ..........   37667
92 ....   ....37878
94 ......36624, 38308, 38314,

38316
95 ............................... 37669
98.....   36625
113.........37670, 39462, 39467
130.....„....................   39163
156....................... 39163
381...........  38090
10CFR
9...................  38665
30...............  39130, 39628
35................................... 39103
40........................ ...39628
50....... .............. ..39092, 39132
70.. ..............  39628
72.................... ...39628
170 ......     38666
171 ............................. 38666
810.........................  39635
Proposed Rules:
20................................... 39173
50......................  37884
60................  ...36902
170 ............................. 39174
171 ........     39175
11 CFR
Proposed Rules:
4 ................................. 36764
5 ................  36764
7..................................... 36764
102....................   36764
111................   36764
12 CFR
207..................... 39639
220 ............................. 39639
221 ............... ............. 39639
224............................. .‘...39639
264b.......,....................... 38702
336.. ............................39625
700 ............................. 40040
701 ............................ 39430, 40040
710 ............................. 35363
711 ............................. 39434
722............................ .....40040
935........................ „......40190
940................................. 40190
Proposed Rules:
7..................................... 38474
24 ............................... 38474
563............   38730
611................................. 39684
614................................. 38091
14 CFR
21...................................38702, 38703
23................................... 38634
25 ......36345, 36348, 36350,

36352
29...................................38702, 38703
33................................... 39643
39.... ......35860, 36130, 36131,

36863,36865,38283,38285, 
38510,

38511,38513,38516,39139, 
39435,39437,39439,39440,

39442,39644,39647 
71....     36596
72.. .............  36298
73.. .........38287, 39649, 39651
93.................   39610
97.......................38288, 38518
108.....................   36802
Proposed Rules:
Ch. I...................   36626
1.......         36738
23......   38028
25...........36116, 36738, 38642
29..........     35411
39..........35413, 35899, 35899,

35900,35902,35904,35905, 
36627,

38321,38540,38701,38702, 
38984,38985,39435,39437, 
39439,39440,39442,39688, 
39689,39691,40077,40078, 

40079,40083
71..........36157, 36158,36628,

38322,38734,39474,39475, 
39476,39478,39479,39693, 

-39694
73................................... 38323
91.... ............   36738
121.....................36116, 36738
135.....................36116, 36738
1272............................... 36159
15 CFR
19..................  ..............39652
770.........   36353
775........................... .....36353
777................................ .36353
785.....   36353
787 ............................. 36353
788 ............................. 36353
790..........   36353
806................................. 38289
921..................................38214
Proposed Rulss:
7..................................... 40087
285 ............................. 40087
286 ............................. 39486
806................ ................38324
16 CFR
1145.....„........................37554
1210............................... 37557
1700............................... 38961
Proposed Rulss;
244................................. 35414
412...................  35907
17 CFR
1 ...................   37644
204................................. 38519
239 ............................. 35367
240 .........36866, 37413, 37655
249....   35367
Proposed Rules:
240.....................37445, 38092
270................................. 38095
18 CFR
2  ............ 38290, 38524, 38964
157................................. 38524
260................   „...38524
271................................. 38528
284................................. 38524

385........ ........................ 38524
Proposed Rules:
35.......... ................... .36172
284........ ........................ 37447
341........ ........................ 37671
342........ ........................ 37671
343............................. ....37671
344........ ........................ 37671
345........ ........................ 37671
347........ ........................37671
352........ ........................ 37671
360....... ........................ 37671
361........ ....„.................. 37671
375........ .............35415, 37671

19 CFR
4............. .........................39654
148........ .............35862, 38167
151........ .....>...................37853
Proposed Rules:
7............ ........................ 40095
10.......... ........................ 40095
12.......... .........................37884
24.......... ........................ 37884
133........ ...................... .37884
148........ ........................ 40095
178........ ........................ 37884

20 CFR
404........ ............ 36008, 36133
416........ ........................ 36059

21 CFR
5............ ........................ 39141
73.......... ........................ 36134
175........ ........................ 39655
178........ ........................ 37854
291........ ........................ 38704
510....... ..36134, 37855, 38971
520...... . ..36134, 38971, 39443
522........ ........................ 38972
524........ ........................ 38972
Proposed Rulss:
17...................................40103
101........ .............40104, 40190
350.................................38541
870.................................36290
876.................................35416

22 CFR
41...................................40024
120.................................39280
121..................................39280
122.................................39280
123.................................39280
124....... .........................39280
125.................................39280
126....... ............. 35864, 39280
127....... .........................39280
128.................................39280
130....... .............. .......... 39280
308....... ......................... 39656

23 CFR
140....... ................. ....... 39142
625....... ......................... 38293
635....... .........................38973
Proposed Rulss:
710....... ......................... 38987
712....... ......................... 38987
713....... ......................... 38987
720....... ......................... 38987

24 CFR
203....... ......................... 35369

236.................... ____„...37802
241.................... ............ 37802
248.................... ............ .37802
280.................................. 38530
572.................... .36518, 36546
812................... ............. 39658
905................... ..............39658
912.................................. 39658
960....... .’........... . ..........„..39658
Proposed Rules:
16............................... ......37598
202..................... .............. 37885
207..................... ............. 35724
213..... ............... .............35724
220................... .............35724
221.................... .............35724
232.................... .............35724
234................... .............35724
241.................... .............35724
244............... .............35724
880.................... .............35416
881................... .............35416
883................... .............35416
884.................... .............35416
886................... .............35416
888................... .............36175
3500.................. .............36176

26 CFR
Proposed Rules:
31..................... .............35419

27 CFR
9....................... „35865, 35877
Proposed Rules:
4........................ .............35908
5....................... „35908, 36516
7....................... ..38542, 38543

28 CFR
0....................... .......... ...35371
1....................... .............39444
5....................... .............37417
14...................................36867
55..................... ............. .35371
540..................... ..............39094
541..................... ..............39094
Proposed Rules:
36....................... ..............37052
77..................... ..............39976
301................... .............39098
540................... .............39096
545................... .......39096

29 CFR
18..................... ............. 38498
1400................. ............. 35377
1910................. ............. 40191
1915................. ............. 35512
2606................. „35377, 37991
2610................. 38049
2612................. .......... ...35377
2615................. ............. 35377
2616................. ............. 35377
2619................. ___ w......38050
2622.......35377, 37991, 38049
2623................. ...35377, 37991
2644................. .........- —38051
2675 ................ .............. 38052

30 CFR
202.................... 37420
206.................... ...............37420
904.................... ........  ...38532
920.................... ...............36135
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938.. ....  36139
Proposed Ruta:
901  40104
906. .  ..........................38989

914.......  ......38543
915.. ..ìì»..;ì,....ì...............';..38991
916.. . . . . . . . . . . . . . . . . . . 3 7 4 4 7
934.. .................................37449
935................. „...36177, 36178
31 CFR
203..........   35395
580.. .......   40043
585.. .......     35828
32 CFR
199.. ...................... 35400
706.. ............................36867
341..........     39368
354 ......  .39360, 39368
355 ...................39369, 39368
356.. .................39360, 39366
357.....     ....39360, 39365
358„„„......   39360, 39363
359.. .................39360, 39362
360.. ...  39360, 39361
361.. ......................:.........,39360
364.. ............................39360
369........     39368
377...........   39360
385 ..............................39360
386 ..............................39360
387.. ......................... ...39360
393......       39360
398.. ........;...................39360
399.;....:........„.„„..„...„„..39360
Proposed Ruta:
501.. .......i l ...... ...........37770
552.. ..    37774
33 CFR
100.. .. 36355, 38053. 38054,

38055,38298,38299,>38300,
38301,39144 

110......     36356
117.. .......36357. 38056, 39145,

39146
154.. ............................39660
155.. ............................39660
164.. .     36141
165.. .......36357. 36597, 36868.

38056,38302,39150,39151,
39663

334....   37606, 37889
Proposed Ruta:
110.. .................38100, 38101
117.. ................36629, 38102
130.. .    38993
131......       38993
132.. .    ..38993
137.......................   38993
334..........................   37889

34 CFR
12.. ........  36869
74..... .:...............    36869
75.. ......   36869
76 .....     36869
77 .........   ......36869
81....................   36869
86..............................   36869
99..............   .........36869
110......     40194
200......     .....36869
201.. ...:..................1.....36869

206....
208....
212....
218....
221....
222....
230.....

......36869

......36869

......36869

......36869

......36869

......36869
231„„.
236„„, ......36869
237.... ......36869
238.... ......36869
263... ......36869
280.... ......36869
282 .... ......36869
300...., ......36869
301.... ......36869
303.... ......36869
305..... ......36869
307..... 
309....

.......36869

......36869
315„„. ....„36869
316.... ......36869
318.... ......36869
319.... ......36869
324..... ......36869
327„„ ; ......36869
356.... - ? .......36869
361.... ......36869
363..... ..... 36869
376..... ..... 36869
378.... ..... 35762
380.... ......36869
400.... ..... 36869
401.... ..... 36869
402.... ..... 36869
403.... ..... 36869
405.... ..... 36869
406.... ..... 36869
407.... ..... 36869
408... .... .36869
409..... ..... 36869
410.... ..... 36869
411..... ..... 36869
412.... ..... 36869
413.... ......36869
414.... ..... 36869
415.... ..... 36869
416..... .......36869
417...:. ..... 36869
418.... ......36869
419..... ..... 36869
421.... ..... 36869
422............. ....... ............ 36869
423.......36869
424........ . ...... ...........36869
425................. ................. 36869
426.... .............................. 36869
427................. ................. 36869
428................. ................. 36869
431.............. ................. 36869
432........ . ........  ..... 36869
433................. ................. 36869
434................. ................. 36869
435................. ................. 36869
436................. ................. 36869
437................. ................. 36869
438................. .............. ...36869
441................. ................. 36869
460................. .......... 36869
461................. ...............„36869
462................. ...... ...........36869
463......... ................. 36869
464................. ................. 36869
471................. ................. 36869
472................. ............... „36869
473............. . ................. 36869

474.. .......W........  ..36869
475........................ 36869
476.. ...........  36869
477.. ...................:...;.........36869
489.. .........:................ 36869
490.. ...........  ...36869
491..............    36869
555......   ......36869
562.. .........  ..........36869
581............    ...36869
600.. .......  ...36869, 39618
608.. ......................... ...38711
609.. .......    38711
612.. ..  36869
617.. .........   36869
624.. .......... „..............36869
625........   ......36869
626.;.....   36869
627.. .„................ ....... 36869
628.. ........     36869
630.. ............  36869
636.. ........................... 36869
637.....     .......36869
639.. .................... ...36869
648...................  36869
653 ..    36869
654 ..............................36869
664.. ......................:.;.:..36869
668............  36869. 39618
671..........................  36869
674 ...   ....36869
675 ..............................36869
676.. .............  .......36869
682.. .....    36869
685.. ..;...............  36008
690.. . . . . . . . . . . . . . 3 6 8 6 9
755.. ........;;.^..;:l;.:;:;..36869
757.. ....................... 36869
758.. ........................;....36869
762......    36869
769.. .  36869
770....      36869
777 .    40246
778 .......     ...40246
779.. ..............   .40246
Proposed Ruta:
361.. .......   ......38482
631.:............   38504
632.. .........     38504
633.. .................. 38504
634.. .................... :..„...38504
635....     38504
650......   37890
692.. ........  36110
36 CFR
51.. ......     36598
Proposed Ruta:
1 1 9 1 ............. 37052. 38204
37 CFR
1.. ..    38719
Proposte! Ruta:
1 .....      39704
2 ...       ..........39102
10.. .................  .38994
38 CFR
2 ........................  39152
3 .      37856
4 ........ ........... :............ 39664
14.:.................................. 39152
21.. .......   38057
36.. ...  37857
Proposed Ruta;
1. .... ..............39706

3 ............. ...... ........38104, 38106
14...............    .....39174
21......... ...............38106, 39488

39CFR
233.. ..............   „36598
3001.............................  38975

40CFR
9 ................................... .^.„40048
5 1 .. ...............V....38816
52 .......... .37421, 37423, 37426,

37658,38058,38060,38816, 
39445,40056,40057,40059, 

40060,40062,40065
82.. ...  „36516, 40048
85.. ........................... 36871
131.. ....  36141
180.. .....    36358,

36359, 37861,38877, 38980,
39153

185„....„,.;..„„„„„36358, 37862
186.. ..........;...,.;...;....37867
228.;......................  35884
260.. .;........    ...38816
261......................................40067
266.. ...............................38816
414.„....„.:„.„„„................36872
707.. .....:......  .„..„..„40238
799.. ........;..........  40262
Proposed Rules:
Ch. I......... 37450, 37991, 38546
35.. „.„„„.„..„1...;.:.........„.40107
52.„„„..„36905, 37450, 37453,

38108,38326,39717,40107 
63.„.„.„..„:.„„.„................37778
8 1  ......... ..36908. 37453, 38108,

38331
82 ........  38735
88................   35420
180......  36366, 37893
186.....................................36366, 39180
261........  .;............... 36367
300......................................37693
372........     36180

41 CFR
101-41........    39664
101-44.........   39666
Proposed Rules:
101-25........   39720

42 CFR
405......................................37994
414.....................   .....37994
417.................   .......38062
435 ................................. 39092
436 ................................. 39092
493.. .......     „..„39154
Proposed Rules:
51a..................................... 38995
417......................................38170

43 CFR
3730.. ..........     38186
3820................................. „38186
3830........   .„.„„38186
3850.......................... 1.......38186
Proposed Rules:
11.................   ...„.„....39328
Public Lend Orders:
6983„„.„.„..... ....„.„.„.„..:38602
6986......... ........................35408
6988 .................  ¿„„„35409
6989 .. 1.38083
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44CFR
64 ........39666, 39668, 39670
65 ..............   38303, 38305
67......................................38083
354..............................  35770
Proposed Rules:
67......................................38333
45CFR 
Proposed Rules:
400....................................39181
1602..................................36910
46CFR
170 ...............................36601
502....................................38648
Proposed Rules:
15......................................36914
171 ............................ ...36374
47CFR
1 ...........36142,37867,38534
2  ................................ ...37429
15......................................37429
34 .............  36142
35 ..................................36142
43......................................36142
61...........36143, 36145, 38536
64 .....................36143, 39671
65 ..................................36145
69......................... 36143, 36145
73...........35409, 35410, 37431,

38087,38088,38534,38536
76.....................................36604,

38088, 39184, 39185
90...........36362, 38537, 39450
Proposed Rules:
Ch. I...............   36630
1 ............   39721
2 ....................................39721

61................................... 37894
73..........35420, 35421, 36184,

36374,36375,36376,37455, 
37696,38111,38547,38548, 

39493,39494,39722 
76.........   39184, 39185
87 ......   39722
88 .............     39721
90..............   38549, 39721
94............    39721
48CFR
2..................................... 37868
904...........   36363
906................................. 36363
913...................... 36363, 39679
915 ...................  36363
916 ...............  36363
919................................. 36363
922.........36149, 36363, 39679
935................................. 37868
937................................. 36149
952.. ....36149, 36363, 39679
970.........36149, 36363, 39679
Proposed Rules:
909..................................38340
917 .  36918
952.. ........................... 38340
970.....................  38340
1823.. ......................... 37697
1852..................  37697

49CFR
37................................... 38204
218.. ..........................36605
229.........     36605
541........     36376
571...................... 36152, 36615
604................................. 36894
1145......................  39679

Proposed Rules:
37................  ......37052
171 ... ...36920, 37612, 38111
172 ................................. 37612
173 .................................37612
174 ............   37612
177...................    37612
179......................   37612
390.. . ....     ...37895
392 .................................37900
393 .................................37900
542 .........   38999
543 ....................   35422
571................. ........ .......... 38346
1035.. ................   ...39723

50CFR
17.. ......................................35887, 37432
227................................ .....38537
85........................ .'............ 36619
285.........................  36154
380...........................  39451
611......................................38167
625...........35891, 39680, 40072
630......................................37443
640........   38981
646...........35895, 36155, 38813
655.......    38977
658......................................35897
661 ..................................39161
662 ................................. 38726
671 ........... ........ 36900, 38727
672 ..... 35897, 37660, 37870,

37871,38167,39456,39457,
39680,40075 

675..........35897, 37660, 39162,
q Q fiO A

678.......................40075, 40076
Proposed Rules:
17............... 36184,

36379, 36387, 39495

36924,37699,38549,38552, 
38553,38736,39495,40109

20.................................... 37828
23......      38112
24........................36925, 39003
226 ...............   38553
227 ............................... 38554
642.................................. 36632
659.................................. 37456
669...................     39186

LIST OF PUBLIC LAWS

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS" (Public Laws 
Update Service) on 202-523- 
6641. The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as "slip laws”) 
from the Superintendent of 
Documents, U.S. Government 
Printing Office, Washington, 
DC 20402 (phone, 202-512- 
2470).
HJ. Res. 190/P.L 103-53
Designating July 17 through 
July 23, 1993, as “National 
Veterans Golden Age Games 
Week”. (July 22, 1993; 107 
Stat. 273; 1 page)
Last List July 22, 1993
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